This is a reproduction of a library book that was digitized 
by Google as part of an ongoing effort to preserve the 
information in books and make it universally accessible. 


Google books 


https://books.google.com 








DADLAMPALAAELEIETEV RRA I 
Le WAL 





| Ue 
i Nai SRUIRORP Leer satiny VAAL 
iid is dhe ist Biers uts es 
; ; ivi tye ave letra ive As ot os.) 
: , ; ita paABd shat - 

’ ; yits 678A AEA! . 

- ee We re ieee LIA ALIY 

: Lf - 1hbet) eta alas 





is ii Siete aa GLa de Pepe haba ead eee eae eae ae cae 
\ ; i *. POV EP EMAAR ee Da De Dieta ey f 
; ’ ‘yy WKETELEAMMMNR AM wee eR AEE uy, 
: peel PA bere As se eee aes a tt 
. : Peariyes Pita A ATU AN Eat ‘ Ana e eR; 
PVD IVETE ET AEA ODODE Ee eae ha : MAA : 
; vias : PLiel AN in DeLee PAS Vey aay p 


\ J 


























' : - weivi' 
: ; ve (y.aean.e +) tise * ‘Wa \; Pixntry 
Pipaty “PRA VVELEC UN CELE eee Oy) Wi? ! AD. 
AP St PAA ® iA PAD oa lect a eee ss tht : ANY ANS vi 
: ; PELE ee ee eye a eee eee a ee \! 
' ; 1 Paras tive PERE VPERDT EARRALYT rier bye 
' PPT Oe i ee Ye Ue ot 
PETPT PAPE NCA eee eae Vee ee CEPA RD nh! 
: : ‘A hn ¥ ya's! ATA at nd JAD a VALENS RLY 7 ; 
he ‘A ‘? s wT Ab? SPARE Ae evi 
’ Si eaeuny pyytian y' “l IRAN ND RR Cees 
' : _t ; 1eRPEA OD EG ', 
: : vy : ey : n f se La) 
A : Mi dtr I t AP RANA) SAAN ’ wy i ny vs "" 
: ; 1 OPA ARORA VER Ch een Wee vey a UO at Wie 
: Pea ePr eV de (VW whe ANA ul wh lek ay CW 
rf Ler APPEAL PRAT A TLE RPTL bey e ek pe dares ge ey Wie \ 
: ; APRA RRS eee ee ee eh | OT FT eG ' 
: ebypyetaty APA URAC AN 1 eye fre » ,* 
DAMNRENM APNEA MRED ORNEN VENUE EMK VK EOE HUNL CRY ONAN ED: A 
PIMA M Pes R MERA eB Wid id AUS VARIANT AAAS! 
\ i? ; AARNE RHE CRONE H RANE NE VME N74 4 Ws 
ARTA BAS 18 fy hs / wr 
‘ ) ; ‘1 / Ay ‘ "aha DMEM Ch KW cb Dita he i‘ ‘ 
Wide iP eMUMELMUMNUMERMY DANE EYR MM ULKM KS 






fy 
- PHPUDEN ETE PD e ee gay APD PRASAD BS ’ y : 
ARUP EP EEE Fone e ed es ni Whee SAME RAKY si 














: : ssee i, ee age ' 1 ‘ ! 
porper eee av PRP NY Ms ae NUN A 
iyi Levi aera Oye eee eee eee aa ea ye “yt 
pitvaet CLO COCO OU Oe nny 
: peri syiy ? CLr Ve eh eee eee aa gad ui \ ANS 
sy = Pivyeind avy PAS AS 
; sane PIV ETEV EPO eee Pee eae Lae Lea eae AS U 
ivi PAPA Pee ae eee PEE ey pti +64 at! 
yas » Jes LP het eee ee vy hehe tee eee AN \ \ ; 
; j Pte Pa eae Payee) pe aye eee 4! aye 
pe eavery : eye LETUEPAETAAT TET ELD LEAN La U ‘ 
iy ii ii i; POPPA eA te yag ee hage dig 1) Vit 
, :% PASS ANA A Mee ed Cd mas 
sii ii avid is CVPPETIVEC PP ya aye a ee pheavt 
; . SOPRA OPP AU PREM e ey eRe 
7 Perth COUP EVN NG TACs eee eae din aee ty 
: ‘ we FRSA PSY ee eee ee | at A 
' pany PI NUP ee eee ee eee Oa 
sry iri POSS UATD PED ee eee eee ae PEE f¢ 
7 pe rageay REPRE R NORE ee Cee ewe uhh A) 
: Vaan: AY WA UNAS t "WA 
SVAN Cnet TAMER RRR ARE REEPY Ree 
Ff ] _F 
PUAN PRET MM EWR EM NE OED AY 
: : ; TPT) Fee eae wea ee a 1) 
: i) “vyuevteee AAG RONDA Ce J 
; vi : TEL DELUD ER Ve eae be ee ey ea : ; 
‘ey PPAR AOR WER eke Ye “by 
: R 4 ' PIP TORO TET i eee e Le area 
ee ae bitte ye AAS 
\) 7_ PPO AAR E REM EER REND ee CN 
- ; sine oe Pay i ey tea va? . 
is sy yaene VLE EE PRA DAG DS eee VAL Ve 
: 1% i : Piri terpeePat apy eey er acat es STR AA ED 
tert eevee er eres chee eet MRP tg MAL 
sav mravvevkss a ee ut PAAR ON 
iwiavert et ea ately MAY’ 
POU . ; AAS SAAS A) ; 
» ‘ : >»F ' 
Fy ee ee ve eh ey ey RYKNALANRE HAR G 
: TLL LV IiVed rive he ys eye ee eats 
: ‘ey : ’ "TLV TLE bisa im) 
: DUP ead e CU eee ere yy sya gt ie ee 
pais ; ' PV Leeper peers 
; JOP AERA EMR M MAMAN AS CR ee 
wine HARP ARPES ED EMR Cee aw 8, 
JA PAELT VEEL EN Se PO PRA Ewe 
: i thi bawleaw yeas ey eee eeare 
- Perera eee aeety ty eye reat PARA LA® 
. : ' seney “\ - Pi - «A pia AY ‘ v 
s* +ee ‘ ‘i ,7 ! 17 ‘” ‘ 
rit ebye TREN VNR Ce aay evi 
: VPP ete eer eee 


Welt hte ORD 
WELLE LE RD ECR PUNE OUT egret yap 
wee P - tes ,yy 1 ' 
: oie PRO RENARKANMS CAMMY ‘ey 

‘ 


MA A a a wit eh LAAN AY 
: : rss evi ven 7 SOR ORSS 
") \ \) a ewe ore, ) Sele A eon ; 
ve Ae A WRAP AN URNS ie TAY + 
RAVEN CE ERR VeRb ae ANAS : \ 4) . AAAS vy > NY 
, ‘ et ¢ ‘y - ARRAS nave ARN ; : 








TEA 

PA 

Vio 
1406-08 


Digitized by Google 


Digitized by Google 


MW. Ss, . ; tour 
Pe Lucpt oe it L ro, 


v OFFICIAL OPINIONS 


OF 


THE ATTORNEYS-GENERAL 


OF 
THE UNITED STATES 


ADVISING THE 


PRESIDENT AND HEADS OF DEPARTMENTS 


IN RELATION TO 


THEIR OFFICIAL DUTIES 





EDITED BY 


JAMES A. FINCH 
AND 


JOHN L. LOTT 





VOLUME 26 


WASHINGTON 
GOVERNMENT PRINTING OFFICE 
1908 


340257 








VOLUME 26. 


CONTAINING 
THE OPINIONS OF ATTORNEYS-GENERAL 


Hon. WILLIAM H. MOODY, of Massachusetts, | 


AND 


Hon. CHARLES J. BONAPARTE, of Maryland. 


ALSO CONTAINING OPINIONS BY SOLICITOR-GENERAL 
Hox. HENRY M. HOYT, of Pennsylvania, 
AND 


ACTING ATTORNEYS-GENERAL 
Hon. MILTON D. PURDY, 
Hox. CHARLES W. RUSSELL, 
Hon. ALFORD W. COOLEY. 


AL80 CONTAINING CITATIONS OF ACTS OF CONGRESS, THE REVISED 
STATUTES, THE CONSTITUTION, TREATIES AND CONVENTIONS, 
OPINIONS OF ATTORNEYS-GENERAL, AN INDEX 
TO SUBJECTS, AND AN INDEX-DIGEST. 











Ul 


C—O Er 


ACTS AND RESOLUTIONS OF CONGRESS CITED OR REFERRED TO 
IN THIS VOLUME. 


[Where an act or resolution is cited or referred to twice in the same opinion, the first 
citation or reference only {fs indicated.] 


Page 

1808, April 21, ch. 48 (2 Stat., 484).......0..0000 ccc cece cee eee 538 

1816, April 27, ch. 107, sec. 6 (3 Stat., 314)................2.... 427 

1822, April 30, ch. 45, sec. 2 (3 Stat., 673)...................... 78 

1822, May 4, ch. 50, sec. 2 (3 Stat., 677)......00..-.00ee cece eee 78 

1822, May 7, ch. 90, sec. 3 (3 Stat., 688)................ Pop edicecg 78 

1823, March 3, ch. 32. sec. 2 (3 Stat., 763)..................... 78 

1824, April 2, ch. 33, sec. 2 (4 Stat., 17).....2.....2......0..... 78 

1828, January 25, ch. 1, sec. 2 (4 Stat., 246)......0.....0.0....... 78 

1837, March 3, ch. 39 (5 Stat., 180)..........................0.2 157 

1838, July 7, ch. 191, sec. 3 (5 Stat., 304)...................0... 275 

1842, August 23, ch. 187 (5 Stat., 513) ..........2..02222..0... 157 

1843, March 3, ch. 83 (5 Stat., 617)............0.0..0...022222.. 419 

1846, July 30, ch. 74 (9 Stat., 42)....0000 20. eee eee 469 

1849, March 3, ch. 110 (9 Stat., 399).........0..2.0..0.2........ 0395 

1852, August 30, ch. 106, secs. 9, 24 (10 Stat., 61).............. f 275 

1852, August 31, ch. 108 (10 Stat., 92).............2.....2....... 295 

1853, March 3, ch. 97 (10 Stat., 206)...........0....0...0....20... 295 

1855, March 3, ch. 175 (10 Stat., 670)...............2..0.....2... 530 
1857, March 3, ch. 98 (11 Stat., 193)...........2............. Abs 469 
"1859, March 3, ch. 84 (11 Stat., 435)....2.2.0..000..0200..20.0... 295 
1861, March 2, ch. 68 (12 Stat., 178)............0.2......2200... 469 
1862, July 1, ch. 119 (12 Stat., 434).....000.00000 0. 368 
1864, June 30, ch. 172, sec. 13 (13 Stat., 222)...........0....... 233 

1864, June 30, ch. 173 (13 Stat., 225).........0..0......02...... 368 

1866, March 21, ch. 21 (14 Stat., 10)........0..0.0..0.020.00..0.0.. 458 

1866, July 13, ch. 184 (14 Stat., 138)............0...0.2002 eee 405 

1867, February 5, ch. 29 (14 Stat., 387).......0............- ee 580 

1867, March 2, ch. 174, sec. 9 (14 Stat., 517)..00220222.0......... 501 

1867, March 12, ch. 1 (15 Stat., 1)........0...020....022-20.022-55 459 
1869, March 18, ch. 2 (16 Sfat., 1)..........0..0....2.......2.-4. 581 

1870, July 14, ch. 255 (16 Stat., 256). 2.22.00... 00000220..0.2.0.. 406, 469 

1870;-July 15;-chy 292 (1G) Stati, 292) 2cc.adarns ences padea ccs s 275 

1871, February 28, ch. 100, sec. 30 (16 Stat., 440)..........2.... 275 

1871, March 3, ch. 115 (16 Stat., 516).......00..0.0........2.2-- 275 

1872, June 6, ch. 315 (17 Stat., 230).....0022..20..00.2.22....2-. 469 

1873, March 3, ch. 230 (17 Stat., 547)...020 0.0 603, 616 


VI Acts of Congress Cited. 


Page. 
1873, March 3, ch. 231 (17 Stat., 558).......0..0.....0......000.. 398 
1875, February 8, ch. 36, sec. 12 (18 Stat., 309)................. 368 
1875, March 3, ch. 128 (18 Stat., 341)....2....000000.00 000000... 392 
1875, March 3, ch. 131 (18 Stat., 410)..........000....000..0000. 39 
1875, March 3, ch. 131, sec. 4 (18 Stat., 415)... .00000 000000000. 111 
1876; July 12 ehe179(19-Siat 718 oces else ee done cae otedeus 561 
1876, July 12, ch. 179 (19 Stat., 79)...0.22...00..00.0.0..2...0020. 393 
1877, February 27, ch. 69 (19 Stat., 249).........0......0......0.. 538 
1877, February 27, ch. 69 (19 Stat., 250).........0.00.00.000.00.. 428 
1877, March 3, ch. 103, sec. 5 (19 Stat., 335)...0000.000.000002, 101, 613 
1878, June 17, ch. 259 (20 Stat., 142)....000000 0000000002000... 393 
1879, March J, ch. 125, sec. 2 (20 Stat., 327)...0.0.0000000000.. 71 
1879, March 1, ch. 125 (20 Stat., 328).........---.2.-...0.2.0022 520 
1879, March 1, ch. 125, sec. 12 (20 Stat., 329)...0000000000000.. 268 
1879, Mar. 3, ch. 180, sec. 15 (20 Stat., 359)....2.000002. eer 565 
1879, March 3, ch. 180, sec. 29 (20 Stat., 362)....... ise eee le 102 
1879, March 3, ch. 180 (20 Stat., 362).........22....0.0.000..0200.. 613 
1882, August 5, ch. 389, sec. 4 (22 Stat., 265)... 000000 00000000. 523 
1882, August 5, ch. 391 (22 Stat., 286)..............0220.0...... 501 
1883, January 16, ch. 27, secs. 2, 6, 11 (22 Stat., 403)............ 21] 
1883, January 16, ch. 27 (22 Stat., 403)....200...222.2.......... £53, 525 
1883, January 16, ch. 27, secs. 6, 7 (22 Stat., 405).....20.2002... 365 
1883, January 16, ch. 27, sees. 8, 9 (22 Stat., 406).......2..2... 260 
1883, January 16, ch. 27, sec. 9 (22 Stat., 406)........2.200.0.... 302 
1883, March 3, ch. 116, sec. 2 (22 Stat., 485).......022.022222.. 333 
1883, March 3, ch. 116 (22 Stat., 485)..2.0.0.00.0.0..022........ 94 
1883, March 3, ch. 121 (22 Stat., 488).........2....2............ 469 
1883, Marcl3, che 121 (22 Stat., O11 )icscs ee sieecies eres isuwase 532 
1884, June 18, ch. 98, (23 Stat., 45).......0...0....0.2.0....0.5. lll 
1884, June 26, ch. 121, sec. 14 (23 Stat., 57)..........2.. Resa eaeass 428 
1884, July 5, ch. 234, sec. 3 (23 Stat., 158)...-...2220-. Seaton 102, 613 
PS84. July 7 cCheo3e (28 Stati 28) scat eee eateald yous ues 512 
1885, February 26, ch. 164, sees. 1, 5 (23 Stat., 332).......2.... 43,181 
1885, February 26, ch. 164, sec. 5 (23 Stat., 3382)........... eds 284 
1885, February 26, ch. 164 (23 Stat., 332)...0.00.0000..0.2...... 204 
1886, June 19. clic. 42) (24 Slat. 8) ia cccctarédascmdeoeetisce 429 
1886, July 2. ch. 611 (24 lbs 12 ees ee eee aan ates OTS O14 
1886, August 3, ch. 849 (24 Stat., 215)......2.2.... es Ma updes< 3] 
IS87, February 3, ch. 104, sec. 22 (24 Stat., 879). 00000000 02000.. 48 
1887, February 23, ch. 216 (24 Stat., 412... ..........-.2....... 583 
1887, February 23, ch. 220, sec. 8 (24 Stat., 41a... 02.22 182 
1887, March 3, ch. 359 (24 Stat., d050)....0000000.00.22002000.. _ 4 
ISS8, February 29, ch. 17, sees. 12, 13 625 Stat., ali... eee. ~09 
1888, April 4, ch. 61 (25 Stat., 80)...........02. ee 429 
ISS8, May 14, ch. 243 (25 Stat., 138). ...0..0000.... ne ee 583 
TASS. Mas 16, Che 2or (2o Slits Dol ec ccscesees tenses ees tate 258 


IASS, June 18, ch. 394 (25 Stat., IS7)..00 2 eee 563 


GENERAL. BOOKBINDING Co. 


53 
sigst oan’ s OKRO304 


QUALITY CONTROL MARK 


Acts of Congress Cited. VII 

i Page. 

1888, July 11, ch. 615 (25 Stat., 272).................---------- 369 
1888, August 13, ch. 866, sec. 1 (25 Stat., 433)................. 252 
1888, September 26, ch. 1039 (25 Stat., 496)............--...-. 561 
1888, October 19, ch. 1210 (25 Stat., 566)....................... 182 
1889, March 2, ch. 382, sec. 9 (25 Stat., 855)...............--.. 48 
1889, “farch 2, ch. 411 (25 Stat., 945). .... 2.20022. 232 
1890, May 2, ch. 182, sec. 9 (26 Stat., 85)....-.....-2...22-.0-.- 94 
1890, September 30, ch. 1126 (26 Stat., 587)................... 334 
1890, October 1, ch. 1244 (26 Stat., 567)...................-2..-. 469, 532 
1891, March 3, ch. 551 (26 Stat., 1084).............0......2...0.. 12, 204 
1891, March 3, ch. 551, sec. 10 (26 Stat., 1084)................. 625 
1892, August 1, ch. 352 (27 Stat., 340)............... 36, 605, 606, 622, 623 
1892, August 1, ch. 352, sec. 1 (27 Stat., 340)................ 30, 65, 279 
1893, February 6, ch. 64 (27 Stat., 431)...........2...0.2........ 258 
1893, March 3, ch. 21] (27 Stat., 715).........0....0.......2.2.. 528 
1894, July 31, ch. 174 (28 Stat., 205)....2......00....0.02.22-.- 461 
1894, July 31, ch. 174, sec. 2 (28 Stat., 203)..................0.- 110, 248 
1894, July 31, ch. 174, sec. 8 (28 Stat., 208)...............0.0.0.-. S6, 610 
1894, August 1, ch. 176 (28 Stat., 212)..............00........0.. 434 
1894, August 13, ch. 282 (28 Stat., 278).............2.0...2....- 32 
1894, August 13, ch. 282 (28 Stat., 279).....................04-- 277 
1894, August 27, ch. 349 (28 Stat., 509) ...........02..-....022-. 469, 532 
1895, January 12, ch. 23, secs. 54, 55, 56, 73 (28 Stat., 609)...... 515 
1895, January 12, ch. 23, sec. 73 (28 Stat., 619)...........2..... 502 
1895, February 8, ch. 61 (28 Stat., 643)............0........-.. 48 
1895, March 2, ch. 177, sec. 5 (28 Stat., 808)................... 71 
1896, May 28, ch. 252 (29 Stat., 179).............00....---6--- 529 
1896, June 10, ch. 398 (29 Stat., 339)...........2.2.0...2-....-- 130, 174 
1897, March 2, ch. 358 (29 Stat., 604)..........0.....2......24.. 166 
1897, June 4, ch. 2 (30 Stat., 35)......00000200000000...0........ 424 
1897, June 7, ch. 3 (30 Stat., 84).............0...00..0.2.2.200-- 150, 174 
1897, June 7, ch. 3, sec. 11 (30 Stat., 93)........020.2-0..2...0.-. 83 
1897, July 24, ch. 11, par. 415 (30 Stat., 190)...........0.....2.. 531 
1897, July 24, ch. 11, pars. 415, 500 (30 Stat., 190).............-- 466 
1897, July 24, ch. 11, sec. 30 (30 Stat., 211).......2....2..0202.- 356 
1898, March 15, ch. 68 (30 Stat., 316)................2-.2--.--4.-- 528 
1898, February 17, ch. 26 (30 Stat., 248)....................-.. 416,429 
1898, April 22, ch. 187, secs. 5, 6 (30 Stat., 361)................ 8 
1898, May 26, ch. 363 (30 Stat., 420).....................-2.... 10 
1898, June 13, ch. 448 (30 Stat., 458)......0202.0......-....2.-. 472 
1898, June 28, ch. 517, sec. 21 (30 Stat., 495)..........2........ 173 
1898, June 28, ch. 517, secs. 21, 28 (30 Stat., 502)...2.......... 130 
1898, July 1, ch. 542 (30 Stat., 568).....2....000.000.......0... 341 
1898: July 7,-ch:-076 (30 Stats 711 )icts. Saccage etoacetavaactcs 259 
1898. July 7. ch:984-(30 Stat., (21) soca hee babes 11 
1898, December 21, ch. 28 (30 Stat., 755).............22..2.-.. 632 


1899, March 3, ch. 413, sec. 11 (30 Stat., 1007)............2.00. 601 


Vill 


1899, 
1899, 
1899, 
1899, 
1900, 
1900, 
1900, 
1900, 
1900, 
1900, 
1900, 
1900, 
1900, 
1900, 
1900, 
1901, 
1901, 
1901, 
1901, 
1901, 
1901, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1902, 
1903, 
1903, 
1903, 
1903, 
1903, 
1903, 
1903, 
1903, 
1903, 


Acts of Congress Cited. 

Page. 
March 3, ch. 413, secs. 11, 17 (30 Stat., 1007).............. 615 
March 3, ch. 413, secs. 9, 11 (30 Stat., 1007)............... 09, 436 
March 3, ch. 424 (30 Stat., 1074).......2.....2.........-.- 258 
March 3, ch. 429, secs. 173-177 (30 Stat., 1280)........... 224 
February 9;.ch.13 (31 Stats 7 )scsclaceweseen insta cess 74 
April 12, ch. 191, secs. 12, 23, 24 (31 Stat., 77)........... 438 
April 12, ch. 191, sec. 32 (31 Stat., 83)...............2...- 176 
April 12, ch. 191, sec. 34 (31 Stat., 84)................2-.. 94 
April 30, ch. 339, secs. 49, 50, 55 (31 Stat., 141)......-... 463 
may tJ. Ki 2303 State, VIO) lake cele ta eat os 176 
May 31, ch. 598 (31 Stat., 236).............002.---..-2.. 134 
June 2, ch. 610 (31 Stat., 250).........0200...00.......0.. 341 
June 6;-ch.. 786 (31 Stat.,.321)¢ «5.500046 cde teens 3 
June 6, ch. 819 (31 Stat., 682)..............0...0......0206 258 
June 7, ch. 859 (31 Stat., 703)......0.................202- 58 
February 2, ch. 192, sec. 18 (31 Stat., 748).............2.. 75 
February 15, ch. 372 (31 Stat., 790) ...........0......... 422 
March 2, ch. 804 (31 Stat., 910)..........0......00..2.02.. 95 
March 2, ch. 812 (31 Stat., 953). ...0..00.00000....2.02020- 440 
March 3, ch. 830 (31 Stat., 960)...............0.0....00.... 630 
March 3, ch. 832 (31 Stat., 1077)............0..........00. 135 
March 8, ch. 140 (32 Stat., 54). ......20.0.00.0.........0.. 307 
June 6, ch. 1036, sec. 5 (32 Stat., 320).................... 20, 88 
June 14, ch. 1088, sec. 2 (32 Stat., 386)...............2... 377 
June 17, ch. 1093 (32 Stat., 388)............0.........0.. 537 
June 17, ch. 1093, sec. 4 (32 Stat., 388) .................. 65 
June 27, ch. 1160 (32 Stat., 406)..........0..0..2........0. 472 
June 27, ch. 1160, sec. 3 (32 Stat., 406).....00............ 196 
June 28, ch. 1302 (32 Stat., 481)......................... 82 
June 30, ch. 1323, secs. 16, 21, 22 (32 Stat., 500)........... 317 
July 1, ch. 1862, sec. 27 (32 Stat., 646) ......2..20....-.2. 130 
July 1, ch. 1368 (32 Stat., 688).....................--26-- 82 
July 1;-eh..1369 (32 Stat.,..69)) 0.0 cencesnccueecte see es 595 
July 1, ch. 1369, secs. 12, 18 (32 Stat., 695) .............. 92 
July 1, ch. 1369, see. 18 (32 Stat., 696) ........22.02.22... 62 
July 1, ch. 1369, sec. 84 (32 Stat., 711) 2.022.220. 357 
July 1, ch. 1375, sees. 13, 14, 15, 19 (32 Stat., 716)........ 352 
July 1, ch. 1376, sec. 68 (32 Stat., 726) .0.......0........ 331 
January 21, ch. 196 (32 Stat., 775).....00.0.0.........2 008 304 
February 25, ch. 755 (32 Stat., 903) ..0......2....-..2.6. 84 
March: 3,-cli. 994 (32 Stat... 996) 0. 2236005 bos dae ee sa aden 331 
March 3, ch. 1010 (32 Stat , 1190) ........ Soa adhe rate atten he 13 
March 3, ch. 1010 (32 Stat., 1197)........0.0.....0...0.0. oll 
March 3, ch. 1010 (32 Stat., 1200)..........2....022..0.. 82 
March 3, ch. 1011, see. 3 (32 Stat., 1207).........0........ 21 
March 3, ch. 1012, sec. 2 (32 Stat., 1213)....0............. 42, 284 
March 3, ch. 1012, sees. 2, 4, 6 (32 Stat.. 1213) ...0....2... 183 


Acts of Congress Cited. IX 

Page. 

1903, March 3, ch. 1012, secs. 3, 4, 5, 6 (32 Stat., 1214)......... 201 
1903, March 3, ch. 1012 (32 Stat., 1213) .......002..00.0.0....... 2 
1904, April 21, ch. 1402 (33 Stat., 204).......00...00.002.00..... 142, 352 
1904, April 23, ch. 1485 (33 Stat., 266)............0.......0..... 76 
1904, April 27, ch. 1622 (33 Stat., 349).....00..0.000......0..0. 82 
1904, April 28, ch. 1758, sec. 2 (33 Stat., 429)................... 114 
1904, April 28, ch. 1762 (33 Stat., 457)..............0........2.. 2 
1904, April 28, ch. 1766 (33 Stat., 518)........00..00..0..0....... 418 
1905, February 1, ch. 288, secs. 1, 5 (33 Stat., 628)............. 423 
1905, February 1, ch. 288, sec. 5 (33 Stat., 628)................. 269 
1905, February 20, ch. 593 (33 Stat., 731) ..................0-- 513 
1905, March 2, ch. 1311 (33 Stat., 843). .....000.02.0000.0...00.. 360 
1905, March 3, ch. 1408 (33 Stat., 928)............0...0........ 357 
1905, March 3, ch. 1479 (33 Stat., 1060) ..........02.....0...... 142 
1905, March 3, ch. 1480 (33 Stat., 1088) .......0..020.0..000...... 392 
1905, March 3, ch. 1481 (33 Stat., 1115).....02.00.02..0.0.0.00. 82 
1905, March 3, ch. 1481 (33 Stat., 1116).....0..00..0.0.0....... 33 
1905, March 3, ch. 1482 (33 Stat., 1117) .......0.02.2.0...0...-.. 33 
1905, March 3, ch. 1498 (33 Stat., 1266).........20.00..0...0... 337 
1905, December 21, ch. 3 (34 Stat., 5).....................008. 82, 118 
1906, March 30, Pub. Res. 13 (34 Stat., 825)..............0..... 515, 553 
1906, April 26, ch. 1874 (34 Stat., 186)...........00.02.......... 258 
1906, April 26, ch. 1876, sec. 2 (34 Stat., 187).........2.....2... 142 
1906, April 26, ch. 1876, secs. 13, 14, 19 (34 Stat.. 142) ......... 352 
1906, April 26, ch. 1876, sec. 19 (34 Stat., 144)........0..0.0...... 341 
1906, June 7, ch. 3048 (34 Stat., 218)........2.0..0.........2.4. 552 
1906, June 16, ch. 3337 (34 Stat., 293).......0...0.0..00.0...2. 380 
1906, June 21, ch. 3504 (34 Stat., 340).........200020.000200000. 123 
1906, June 21, ch. 3504 (34 Stat., 342)........0.02.0.... peed ea 161 
1906, June 21, ch. 3504 (34 Stat., 348)..000.002..00000.00.00.0.0.. 491 
1906, June 22, ch. 3514 (34 Stat., 416).........0.0...0.......... 4 
1906, June 22, ch. 3514 (34 Stat., 429).....0.000000000.00..000.. 503 
1906, June 22, ch. 3514 (34 Stat., 449)....000.0000.00....000... 210 
1906, June 22, ch. 3514, sec. 5 (34 Stat., 449).00000000 002 ee. 255 
1906, June 29, ch. 3590 (34 Stat., 554)...... 82, 112, 434, 489, 496, 603, 615 
1906, June 29, ch. 3590 (34 Stat., 568)....0.0000.0.0200..00000. 13 
1906, June 29, ch. 3590 (34 Stat., d81)..0.0.000000000.000...0... 82 
1906, June 29, ch. 3590 (34 Stat., 583)......0.00.0000.2.......0000. 321 
1906, June 29, ch. 3591 (34 Stat., 587)....00000000000020..0000.0. 49 
1906, June 29, ch. 3592 (84 Stat., 598) 2.0.0 000000000000000000.. 612 
1906, June 29, ch. 3616 (34 Stat., 622).............. eee hier, 236 
1906, June 30, ch. 3912 (34 Stat., 664).....0.0..00000200.00....0.. 331 
1906, June 30, ch. 3913 (34 Stat., 676)......000002000000.00.000.. 30 
1906, June 30, ch. 3913 (34 Stat., 683).....0000000000000000.000.. 269 
1906, June 30, ch. 3914 (34 Stat., 761)...000000000002.0000..00.. 82 
1906, June 30, ch. 3914, sec. 5 (34 Stat., 763)...... Se a Sa 38 
1906, June 30, ch. 3915, secs. 2. 7, 8 (34 Stat., 768)...000.0.0.00.. 547 


x 


1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 
1906, June 30, ch. 


1907, February 20, 
1907, February 20, 
, ch. 


1907, February 20 


1907, February 20, 
1907, February 20, 
1907, February 22, 
1907, March 1, ch. 
1907, March 2, ch. 
1907, March 2, ch. 
1907, March 2, ch. 
1907, March 2, ch. 
1907, March 2, ch. 
1907, March 4, ch. 
1907, March 4, ch. 
1907, March 4, ch. 
1907, March 4, ch. 
1907, March 4, ch. 


1908, May 22, ch. 


Acts of Congress Cited. 


3915, sec. 8 (34 Stat., 770).. 


3915, sec. 10 (34 Stat., 771). 


3915, sec. 11 (34 Stat., 772). 


ewer eee ene ec eee enn e we 


coer oer ee see see we we we we 


3916 (34 Stat., 773)........--02-ee eee e eee oe 


3916, sec. 6 (34 Stat., 776).. 
3916, sec. 21 (34 Stat., 787) 
ch. 
ch. 


ch. 
ch. 


oe ee ec er es we ee we wee wee 


eeoer ee ere ema eewenaeeve 


1134 (34 Stat., 898)................0.--- 
1134, sec. 2 (34 Stat., 898)............... 
1134, sees. 20, 21 (34 Stat., 904) 
1134, sec. 38 (34 Stat., 908).........2.... 
1134, sec. 39 (34 Stat.. 909)...........2.. 


ch. 1184 (34 Stat., 925)..................... 


2284, par. 7 (34 Stat., 1013) 


eee eme eee es eee sew eve 


2507 (34 Stat., 1062). ..0....0...02..000 002 
2511 (34 Stat., 1175)....-...002--eeee eee eee 


2512 (34 Stat., 1204)....... 


eee eee meer ee ewe eee 


2513 (34 Stat., 12]2).....0...200.--2 eee eee eee 
2548, sec. 13 (34 Stat., 1287).............--- 
2907 (34 Stat., 1269).........-. es ea eecte 
2908 (34 Stat., 1282).........2.. 2 cece ee eee 
2918 (34 Stat., 1333)........2.-02. eee e eee 
2918 (34 Stat., 1850). ......0.. 22. cece eee eee 
2921 (34 Stat., 1407).........-2.. 22 eee ee eee 
186 (35 Stat., 203).....-...-00e eee eeeceeeee 


166 


217, 263 


450 
315 


REVISED STATUTES OF THE UNITED STATES CITED IN THIS 
VOLUME. 


[Where a section {s cited twice in the same opinion, the first citation only is Indicated. ] 





Section Page. { Section. Page. 
80 ce oa Iie Ws See a 503 
BOi 8 base oat eeiieunr ies fo a et eee 235 
87 AAS? |) LO se che ee ie we in ok 215 
OF ert lad ei een ae als 448 | 1766....0000.00000000.0... 78 
OF iia Bi alannah Soncchin tahab lin ABS SOO bass ee Mise ekg esc 296 
OR es ee ect cada’ 448) V9 T oe elie pag oe e's Sal 244 

DBS aoe diesen Rw ease 210, 200%); 2150 ccs lesan Ss sseeodereas 246 
1092 otetiaucenes Seaton 74 Vial 4 6 US ee ee 72 
V6 Graachs aoc ee eee en 7A re 6 ee 109 
169 SOS cinco ect ee Rees Li Ss 4 6c 110 
1) | eee ree eee e. DlOs| COLO rnsar wr yaies se Bolt utol 109 
DOD ocscsil easiness Medes DOT ZNO Bias esi Pehl eo 121 
4 Ee ee Se ee 520 zon ities TON al ania sates ik oh tal 168 
Oe ctl ee eae tik et WAS LOSS sera a? Leeds a ua ine eg 168, 312 
che Ronee een 87 DOS Avatars vee one as 312 
OO cae ek ete ho teas 13: BBO) DOB Sie sttoaideses ower ade 312 
5 | ae ne a oF fia Re ey 2) 8 |) ee ee ee 312 
DOSe ciiacoss awe aha din DA DOL NaS Ba eee Bie Bae oes 312 
OF isis eel os es Sao atacs ah ns De NOTE alace Be oie pore deal Wes 531 

1-2 1 Ne ane en DE OO Oe Bint ei nd Sentence gait 534 

A ines ead Cate on Dat BO2D oie ch Bowed dee ears 531 

Un ais ee eee eat  aee SAA BUA ots ge elt eed ote 375 

| (| Sean an So 434° 3163..000000000000000.0... 520 

TAO ean tern eat hy Se aces 134 OI Sseseeetcues bees ddcuts 372 

TOs cue ccceess eee a 434) SUA cha aendue oe Seals 372 

|: 21 Nee Ree ee ee a O18). O17 Ovens skeieaiae ewes i 372 

VAD Sete beasts OO BT Oecsetinew eG ek 2 aoe a gul-s 372 

TAO6 ee a Moa cuatro TF A99. BIBS ios sehen uals bowatache 372 

NAG eos eee yecod ten: DO O1SS scan epee cle dae 372 

MAS es ch ie hoon ha alae Oe DO carta 2 Serle ears 2 taal 372 

12.1.6 ae ee ae 18,498  3196............02.2..0... 372 

TABG es Oe pean eal a 18.498). 8220 non hee aida hice 196, 472 

TAB Tes a te uietiestenennces DO Osan se Mat Sue cet aeing 5 197, 472 

NGOS 8 cosets te ane tents eats WO D220 secon tee aout cata S des 282 

VGOD Sis foxes ba ssscrtesec ities Seeeties 18.) B28 [debian Sos cust we Shae DOR ATT 

NG24 oan et ae ie OP PCO Ope oes Dive bees os 477 

XI 


ee ee com, are 4, be, 


Revised Statutes Cited. 


eceeoetree eae eee eae eae eee ec ew 


eorceomamese ere eo eevee cee een vee en 


Ce ey 


ewer eer ececeo era eee we se wm wm weer ee 


ee are meer eer e era ee ew ee we we 


eoeoeeeer eee nest wn we ew te we ew we 


een ecn ean eee ae sc we we ew ew ew ew 


oe wm awe n ee eme ee ee ewe wre vree 


| 


ad 


a 


oer ome wm em ween ewe we ee we ew mew 


ee ed 


Cr 


ops eomeeeeeen eee we aw ew ee 


meee wm eee es wm ee eh eh hl hl hl Ohl Ohl hc OCU OU 


Page. 


372 
477 
283 
232 

39 
334 
339 
335 
111 
108 
110 
530 
418 
037 
038 
038 
538 
015 


O15 | 


71 
066 
567 


o415 
OD elie ee SS Oe 8 le 16 ee 8 ee eee 


556 | B414.......... eee eee eee 


233 


566 | 5471....... Oe Re Te ses 


427 


427, 431 
416, 427 


273 
273 
273 
274 
274 
274 
274 
274 
632 





PROVISIONS OF THE CONSTITUTION CONSTRUED OR REFERRED 
TO IN THIS VOLUME. 


Provision. Page. 
Bg Gas is, GoM CPN, Ve? ee ee eR ne mee ee 458 
ye aan (Ar CM HOG) RE 17 Se ae ee arte aes eC 14, 93, 296 
Ts We ROCS Oe Ola ec cat se Peo aes ui Bh ole 2 eee einem So ees ater 193 
ATU. SOG. 2. Cle 2i36 2 2a ebetas eo wate hen oe bape 628 
ATts2. 80CGe 2 Cl, Os hck. oooh ee the oka Sen buna bueae de ovaawedse 235 
BNE Us 4 CROC. hs Cle 2 a te as te Bia aoe balls Maw eave apo anaes 92 
Fifth Amendment.............0..00. 0.2 ccc ce cee ce eee ee eee ees 442 











TREATIES AND CONVENTIONS CONSTRUED OR REFERRED TO IN 
THIS VOLUME, 


Page 
Choctaw Indians: September 27, 1830 (7 Stat., 335)...........-. 129 
Creek Indians: March 21, 1866 (4 Stat., 755)....0....-..-..2-- 348 
Eastern Cherokees: December 29, 1855 (7 Stat., 478)..........- 332 
Great Britain: Proclaimed December 22, 1815 (8 Stat., 228)... . 427 
Japan: November 22, 1894 (29 Stat., 848)...........0....2.022. 592 
Mexico: November 12, 1884 (26 Stat., 1612)... 2... eee ee. 251 
Panama: November 18, 1903 (33 Stat., 2234)................-.- 115, 377 
Wyandotte Indians: January 31, 1855 (10 Stat., 1159).......... 492 
Wyandotte Indians. February 23, 1867 (15 Stat., 513)........-. 493 


XV 


OPINIONS CITED, FOLLOWED, DISTINGUISHED, EXPLAINED, 
MODIFIED, AND OVERRULED. 


' Page 
PO): 616.2 ssoneeeeees CUCU 22d Midd ocedv caged eeremeteyes 80 
SOR 4.0256 eta tases Cited paphind: buuusiedae hee maser aeee 79 
3 Ops-082ectu es eecewey CUCU. ccciuteesee eae 2 wleay eyes 79, 
6 OD Ol cos o ch coed CMEC cae cook sigs eh Ge areas 87 
@ Ops Iisceesws cutee ee 2 ClO 55242 Slated encee feted athens 629 
6 Ops 304s sos ceseeees CUO so, oh onc eae eet abet 87 
POPs OI Nie ee ke aes Se CUNCO ces test esta pape eeeteess< 92 
TOP 090 2c teehee CCE Shin Lreead scp tetoet a oer ete es 87 
DOR STi ieee CHO ssn taew cuniti os oe sete ae 87 
10 Ops, 10 vescueceescceet CHOCO: Saas eae eee Seg te eke 11 
WOOD Ao ese stedeeses CNCW ine iin Cable ee Rens 87 
DOD 4 ise ees Saeee follOWOd i cccccoreeedec cust teen se oe 520 
120 pe 82 seis td ohe CMO sc ontg aati ew bo neneabeeeeeee 235 
1D Op. Alenia eediced 20 GitGU Besoin seaeucteneeeeesee ss 235 
12 Op. 38). cede tepecds Cited chit ao See telanseee es 92 
12 Ops; 498 sc.ccccusesn ee: CHE. sce tet sorted eeeetesne ease oe 235 
VS OD AGO: 3 cec owiateates cited...... eter Se er ee ree 241 
13 Op: GIG. ccy te kidee ess approved: osce el sscasucedete ease ne 503 
14-Ope4 ISI a wc oetewnsee ss CNCO wescs, Her eerietetosessmdeses 92 
15 Ope Bea taelane eet Siler toa Lar mateayeete tus seaa: 629 
15 Op., 226.........2.05- Pedicle nae nhamemeinaide ce 232 
15 Op., 262..........24-- ilOU soos ect iadeien La tense ad onet 213, 613 
15 Op 2612 cis ie eect RPPIOVECS celorvewseeas teeta nene se 255 
1p OD. -499s2c20c. ecen0d CUCU ss dlutoc eae iia eee ete 629 
16 Op: S8lis2sieeeeeene: CHE oc hidsayecesesscavanecee esas 335 
16 Op 4 522s cess sdsmtees CNCd 2 ers tone ick iecetene 235 
li Ops; 2iSseeeseseeete DPDPOVCd ses caciue dataset ewes seas 283 
l7- Opi; 208siece2oesaeess CWEO 45nd ce esoi ee cde Riese ash os ety 92 
V7 Op 582ssoulideee eomke CHOCO ba. 4 bons eee eee em 629 
17 Ops; 304.2.5454s sees APPIOVEd .ciasieksees etieestese ie se 260 
18:Opz,. 49a eee CUO toe 6 es Lie etewcntsa eneeseed 613 
IB: U8 i5s8ceieese en: CiHCdescoss thes aa cotedee oe 629 
18 O:,. 208.ctcccs sewers CWOGss233 aime: er ee 629 
18: OD 408 23 2 ostedess ClIOd) .tacic entaeee yeu eee hope eeeeeaas 72 
TOO is 26 ln.cn bce ee ene CHOds co ee acdcerii tase eee oes 235 
19 Op; G10.3 i ces {OllOWEdsccrcsesdene leew seoe came 635 
20'OD 4 20) .caieiasseess fOUOWER 6224 sss tend ox be teeew hens 520 


60590—voL 26—08——11 XVII 


XVII Opinions of Attorneys-General Cited. 

DPage. 
20 OD 21 eect iieeeskes fONOWEd os ce a okweesee dite dwcsGes 520 
20 Op., 445..........206- Giles sae seeatena tun ace Secale 33 
2000s, 404d ced ese hoes: MIIPINOO 2 sho bee Se ais tess heee Se chine 8 31, 37 
20 Op. 404s 2 soe ceetes cs CGO 25 eee eke tos Meuse se 66 
20 Op., 459 .2..0222ss820. CHOLES fu s xies penta Dud Jad yi eta ee's 37, 66 
20 Op., 463...... re Oiled ke. parsed, Basdeneuaass ous 31 
20: OP, 001 sees tees et CXPIAINCU 5 cuit eiiac tos his weg 68 
20:0. 030 oe es ees fONOWEdi 1c si enema cheese eines 634 
20 Op 4/608 oo eens eee as followed ntcuetesuusicdoeteds yaoi 520 
20 OV. C14 25.3 cheb ees followed :20050 Sou cedheeiaecs soiGsues 610 
20 Op., 648.......0.02005 iClear teenie 87 
20: OD: 908i. as cnet tees (OU OWed nce cree eae etn Se 610, 634 
20 OD W00secettewewee CONCURCE Ih. c.chie teste esse 626 
21 OD Ale useowcetesass 1ONOWed vacates cleo eee ds 520 
2 Ops 1 Bexeccercnceies CCU a22,cusncsGetenutueeewieeselaws 86 
21 Op., 178....-..-.--+.- fOllOWOCU sissies eet easen ees euenas 610 
ZV OD IS leesusendeaeces CHOP pnsnc ce trentasus we eee aay 86 
21 Opi 2Ol sees swat choca followed .3.6<0c5.6 eos ba eee ee SEE eS 610 
QWODi 220. fe sate eae ale (ied a icicichaeeeioswi ieee sees 86 
QV Opes 21 4enc28ec seen! distinguished................-..--.-- 253 
2V-OD 4 402 ocec chee sande CiLCG es jee tcdaescuranepaee powddeeuee 86 
210.006 2 veend ecu ses folloWed iassecdeedetuaided eeesekian 610 
21 Op 007 es aveact cies s Rp PIOV Cr tie ee Aes ee at 462 
21 Os, 080 26242 2G Siew Gas (GMOWCU 6 eee eteh css weer eee: €10 
22 Ops Wes pono seo ee se CUCU ete Secenaeal oS eda elise 424 
29 Op., 27.2.2... eee eee SOU edcieetnsnins sot oni lel hee a Gad 424 
22 Ops, AO we cseenrcucks AP PTOV EU nanos onsets gigaugeesanees 234 
D2 ig TI eck eee ees LONG WOU ast esedn Be eee Kem eo ed aa se 610 
22.OD iy AOt ses boars octets: CUCU Mink uae Sneed bare ue as 313 
22 Op IS) fase eakcsc eee fONOWOCA. veeetee wesc eiaeh eet ses 634 
22 Opa Wt cacecante ee CUCd cevsuoul nicideinaseakeewedea le 249 
22 OD AO8e ive ek Le eesss MUNETCd 10555 sso eee dren ete wee 436 
22. B90 L 6 css eo hoe eas CNC Sise tits sees ceeds teeta 506 
22 Op). OB lextacescedeees CH esitadic hues Bacchus ater ete eae 86 
22: 4 Dela tale gets (OMOWCU secs Oink Beaeeewaaeeees 610 
2S Oe Meine pie ters CWC ae be ote terete wee Some 66 
D3 A Ns: MFO advan Seekes CCW i feta ee re ace Gia 32 
23 Oiied Voveees cate teas CONCUITOE Tec siete eee hace eau 626 
23: Op S1G.45 ssa cdekwses CUM ite halen tora ecbeecauseess 613 
23 Op B00 een sec cetee: (OMOWOC 2c 3 tee ceteente tesa eae 379 
D8 OP AN eee ieee: PI ttiiotceal oboe nich nn int tey ener 10 
5 GL) tae Bb eee meen ee followed lost note Geb ei dade eee 536 
2 Wiest be eas releases (UCU cadens thes ba) yenn Pearse ate coals Atenas 86 
22 Op eAtGhs cece seni vaees CUCU sec mon eee ees eee 86 
23 Op., WE Sion alate oe ie ats (ele anova 2 6S wet teeSe ead 610 
Ogle 2 oct Saute eae LOMOWEd ee et cacd su or eeeee had ooees 610 


DS Oe, A ae cased ate ake Ses LOHOWOCd 2 eee Seas eee 379 


Opinions of Attorneys-General Cited. XIX 

; Page. 

2S OD O80 bee i cians ore obk CWC Geol waee Aisle enie aed ean ous 86 
PEO) 5g ON os ue tene aes fONOWEU S22 Giese eh wwe heat 379, 610 
24 OP O95 nooks ls eee salie: (GHOWEd scch owt eo so sakhsboeatots t 634 
24 OD: 80s. 229 se oer es CHL y3 vi. deca teen ee eee ares 86 
24 Op.0I02 odin ted wn fONOWOCAL cite Lake cesseaee sake eis 379 
24 Op., 54].............. CHC pcs cuetees canes os ecules A 210 
24OD 0038 ee cence reese ONO Weds tpi tee Salts Sawa gi 610 
24 OD). 000 x bo 6 oh od eee CUUCO inte sae aie che U ea ee 86 
BEAD ss O09 uch lees sta Cit Ce ho ce a et ts foe ia ular 87 
20 OD; OF ions. 6 a eee d cack fOllOWEd i sickens ices ate tiewasaone 634 
20 Op., 185.............. CILCG ee ahulineee aud eee aot nae ble ieee 8b 
29 Ope 2 Viale hate tae cited.......... eer eee ieee noes 87 
20 Oey SQ] eave cis aeee CNC Siok ahuinddsicnn ta atense eu aiee ne 610 
20 Op... 30322 645086c50hds CILEU cone Conall eee Pee ee 87, 610 
25 Op., 303.............. {ONOW Ol ose te carte cadence 433 
20 OD 348 o852'22. oo aw ie fONOWOC oP ty oe ones obsessed 367, 504 
25 Op., 408.............. CUCU ir So Feet en eae a a 49 
20 Op:, 4142 treat accnses CNC 252. tei sarsetai oe eadente. de 505 
20 OD AIO eee, oes (ON OWGds 2 see inte eda ee 423 
20 OD.) FAs oak weed eas OCD posts Reade bee Ha onwuneees 3 
25 Op., 605...........-..- MOGINGCK 42.5240 aes gu Aieeeees 198 
20. OD OS945.2422.200% LON OWO iia! Je bac ta a terrae aie eins Be Se 472 
20 Op O14 ec nd ce enea es CUUCG et os tebe Gok cacao ae 86 
28 Ops OlT ccc cnsceseig concurred In.........2-.2..--202-205- 102 
26: OP is BOs fate oitaaee od CUO Gi tk eae de acai es ee ate 37 
26° OP... 80255 34 o ao eotes Gd Uae tee eaten eete nem arenes eee ee 66 
26 OF, Ol s4.040 8s teins fONOWOC tte uoe reeset eed 606 
20 Og 10 le 25 Gout Sere CM OU 23 fer o d Ne ed baa Secor ced 316 
26° OD 180 oc fered tates CUE eet pen in ae AEE Behe ee 414 
20 Oop DOB ea oiecne iecr yeglts CNC Bi Sie treet pac ane hl Hees eons 414 
20° OD 194) ore ceceeed followed...................0-2220--- 472 
26/0 pes 199s cocci kaw cs NCCC ahs Sak Ae terete hon ala Oats Sie 413 
26:00 4 207 ok aed ectee CUCU eect hey cectenh oa Suns eue 413 
26 Op 209, .jst.a¢2465es CHC cn tice tou thet Cones wpe Raw é 255 
QOD 6, 2VG 2 screw inimtei ati FOAMING xtc gat cians pee pees wae 263 
20 Ope 219 o8.axesad ees CIC Je 5 beatae Set 480, 549 
4) 6 ee 0, | Sener CITC Wu ctne oot oak Anne aeantee mamas 301 
20 OM Ol e253 exper gicc CGC 22 ores tse oat aes 436 
26 Op., 408..... atestoe Ci CO Seis heist oahcrkn ee eee ene 470 
DO iy At ee bk hts CllOdG tb ews dacaante th ddeGeuebues 429 
BO OD gal estate CUCU e352 estos cease ee are 467 
20-00 5 4986 weeks eck ee ns OxpPlaineds i csp koto oiataseye. eeu Baas 600 
DO Ong Aa ect Shore ees CINCO) 2ta.aeiuecot cas mohair cece ate is 616 
26 Op., 466.............. CUO ace cohenteleeht eis hee ned da DAY 
26 Op., 476.............. CUCUusteswastictchomieeeee me tateeGn ee H2 
74 ©) On 6a) Gee ee COU slic ua ht rene aie ed Success ance 496 
26 Op., 600.............. fONOWOh nice ease pater dace anes 616 


INDEX TO SUBJECTS. 


[See aiso Index-Digest, p. 635.] 


A.. 
Page 
Acknowledgment of a bond, corporate seal.................--. 507 
Acknowledgments, notaries public, District of Columbia. ...... 236 
Additional passed assistant and assistant paymasters of the Navy, 
distribution in Grades ic os. 0<,a6ecewsee ce ove ese ecdeacdees eka 511 
Advancement on retired list of the Navy, passed assistant engi- 
NCCT: Jc4 iia ote ws eats owe matiw oe ewea has Yl 
retirement and rank of naval officers, passed as- 
sistant engincers..............-. eee eee eee eee : 487 
retirement, officers of the Navy, mates.......... 433 
Adulterated imported drugs... 2.2.2.0... 2.0202. e eee eee eee 31 
Affixing corporate scals to bonds, acknowledgment............. 507 
Agricultural appropriation act, meat inspection................. 50 
Alaska, arrests for pelagic sealing, by agents of Department of 
Commerce and Labor’ . cccascced du accsctestcamesese 243 
removal of seat of government to Juneau................ 3 
Albuquerque, N. Mex., post-office building at...............-.. 88 
Alien lithographic artists, contract labor................--. sales 284 
Aliens, naturalization hearings preceding general elections. .... 611 
deportation, expenses incident thereto. .......2.......- 381 
Alienation of Cherokee Indian lands, periods of alienation. .... . . 8651 
Creek allotment lands, period of...............-. 317 
American vessels, cost of transportation to the United States of 
destitute crew of fishing vessel ............ 631 
drawback on coal used............-...------- 531 
transportation of coal for Navy..........-..- 415 
Anacostia River, D. C., railroad right of way along............- 577 
Anchorage, authority to establish forbidden areas............-- 258 
Annual reports of sales of commissary stores.............2..-..- 38 
Appointment, deputy collectors of internal revenue, classified 
BOPV ICC sae valida hope nso dateimadicateeetaites 363 
eligibility of members of same family, civil 
BOTV ICC ribet areca tol wanted Sacateh ed oaeiat 260, 301 
holding two offices, Commissioner of Labor... ... 247 
Congressman or Senator as member of the Board 
of Managers of the Soldiers’ Home.........-. 457 


XXII Index to Subjects. 


Appointment, passed assistant and assistant paymasters of the 


recess, naval officer, President.................. 

retired officer of the Revenue-Cutter Service, 

Civil OMCGs sedate Jawedesa pew shave vince sent 

Second Deputy Comptroller of the Currency, 

POWEr, DONGs es uictecet be chaie ecw ed ews Gee 

temporary, civil-service law..........-...--....- 
Appraisement, invoice, customs law...................-.-.00-- 
Appropriations, agricultural, meat inspection. ...........-...... 
disbursement for public buildings, surveyors of 

CUBIOINS 5 c2c2ccecuhetee eoesdes ors cs eees Secu 

Federal building at Saratoga Springs, N. Y.... 

Navy, marine barracks at Ancon, Panama..... 

Panama Canal, marine barracks at Ancon...... 

post-office building at Albuquerque, N. Mex... 

Approval of promotions by Civil Service Commission.......... 
Areas of forbidden anchorage, authority to establish............ 
Arrests for pelagic sealing, authority for..........2...........0. 
Army, contract for support of patients in Providence Hospital. 
desertion, court-martial, disapproval of sentence. ....... 
contract surgeon, admission to Government Hospital for 

CHO ATSANG so3 os Gare ealeindeesadeats twee damian 

labeling of condemned medicinal supplics intended for 


mustering regulations. . Sicha ier eases eke es 
Arnold, Frank Calbert, pardon, reenlistment in the Navy...... 
Articles of War, articles 48 and 104, desertion.................. 
Assistant engineers of the Navy, advancement, retirement, rank. 
Attendants accompanying deported aliens, expenses, etc...... 
Attorney-General, opinion, eight-hour law...................... 
question involving a payment...... 

question of expenditure, Comptrol- 

ler of the Treasury.............. 

question of propriety and expedi- 

CCV sd2t.e eee woe eee wewabens 

question whether a suit would be 

successful—speculative and hypo- 

MCs on 2a cen vmotesataun ose 

reasonableness of charges for use of 

resources of National Forest  re- 

BODVON cieguieeanos a cumey eee 

statement or finding of the facts in- 

VOINGI = .ch 22500 woes eee eee 

title to buildings and grounds, lega- 

tion of the United States in Con- 


Page. 


511 
234 


460 


631 


42] 


378 


Index to Subjects. XXIII 


B. 
Page. 
Baltimore and Potomac Railroad Company, right of way along : 
the Anacostia River, District of Columbia................... 577 
Banks, establishment of a government agricultural bank in the 
Philippine Islandgicc.3 22 icccdcs cnt. ave coseg eh te eases weeties 593 
Bequests for the Library of Congress, form of.............-..-.. 447 
Blacksmiths and their helpers, reclamation service, eight-hour ‘ 
DA orks ee cares catia aisempeeci cicada end ot ea aie ele ng 64 
Bonds, affixing corporate seals to, acknowledgments........... 507 
Maui County, Hawaii, statutory construction........... 462 
official, substitute bonds, discharge of surety..........- 70 
surety companies, statutory requirements....... 276 
Second Deputy Comptroller of the Currency.... 627 
Branding packages containing whisky or distilled spirits, pure- 
160G.1OW 266.2.Gc4a na oe testeenteeaeeiekesee cea wes 216, 474, 541 
Buildings and grounds, legation of the United States in Con- 
stantinople;, title tO. cca oe cosas oad ee Gawlne eeu sewiewcaus 380 
Bureau of Insular Affairs, War Department.................--. 209 
C. 
Canal Zone, government of, president................-..e2-00-- 113 
passports to natives, citizenship, sovereignty. ..... 376 
Certification, Civil Service Commission ..................-0-- 522 
Cherokee enrollment, Mrs. Alice L. Owen and children........ 123 
enrollment, John W. Gleeson.............-.....0-06- 171 
Indian lands, periods of alienation................... 351 
Choctaw citizenship cases, citizenship court, finality of judg- 
NCR Uatss. ool autareted co oeeeee thaw iatew ter sede a eeeaeea 127 
Citizenship, Cherokee enrollment, Mrs. Alice L. Owen......... 123 
court, finality of judgment, Choctaw citizenship 
CASON i004: eho eis sé a aia oa ataiaodrs nck ae Oe wae 127 
natives residing in Canal Zone, passports.......... 376 
Civil office, appointment of retired officer of Revenue-Cutter 
DON VICE CO cate icn oes ute ld ben Gas uelee tens 460 
eligibility of Congressmen and Senators............ 457 
Civil service, appointment of deputy collectors of internal 
FOVOCNUC ic coeur ines etre eed ae es eae 363 
eligibility, members of the same family.......... 260, 301 
special exceptions from provisions of rules. . ... .. 460 
temporary appointments.......................-. 502 
transfer of clerks and employees.................. 209, 254 
Civil Service Commission, approval of promotions. ............ 522 
| certification, members of same family 261 
transfer of clerks................... 209 
Claims, refund of inheritance legacy taxes, Daly case.......... 194 


Classified service, deputy collectors of internal revenue, ap- 
POINUIMGNE seat iaae Seine Cue ence eee de cade weedutes 363 


XXIV | Index to Subjects. 


Page. 


Clerks and employees of the Executive Departments, transfer... 209, 254 


judgment debtor of the United States, withholding salary. 

Coal used on American vessels, drawback..................00- 
Coal for Navy, transportation in foreign vessels............-.... 
transportation in foreign vessels, tonnage tax... . 

duties on coal imported for the Navy........... 

Coleman, Richard B., Choctaw citizenship cases.........-...... 
Collectors of internal revenue, official bonds, sureties. ......... 
Columbia River jetty work, eight-hour law......-......-...... 
Commissary stores, annual report of sales...........-..2---.-.-. 
Commission to the Five Civilized Tribes, enrollment........... 
free registration of offi- 

cial mail matter. ... 

Commissioner of Internal Revenue can not define or limit duty 
of revenue officers as re- 

gards appearing and teste 

fying in revenue cases.... 

refund of stamp taxes paid 

without protest. ......... 

Commissioner of Labor, holding two offices...........-..--.... 
Compensation for disbursement of appropriations for erection of 
public buildings, surveyors of customs.......-.........-2--- 
Compromise, violation of the oleomargarine law. .. ... tuaaemuand 
Comptroller of the Treasury, questions involving expenditure or 
payment of money out of the Treasury...................--- 
Compensation for destruction of oyster beds in navigable waters 
bythe slnited States.) oc esri ated teaie ah cweeesaue teat 
Concessions, Porto Rico, authority of legislative assembly... ... 
Condemned medicinal supplies intended for sale, labeling...... 
Conduit Road. Maryland, jurisdiction...................20008. 
Congress, authority to control affairs and administer property of 
PUA iif eeseigeie ee ice Od oy See eg ane hots arene geal ace ale 

authority to prescribe qualifications for office......... 

contracts entered into by Members of Congress ...... 

debates in, as sources of information................. 
eligibility of Congressinen and Senators to civil office. 
exemptions, Civil-service act... 0.2... eee eee eee eee 

scope of CIVil-eGyice aCtist ai csadccd eaci eee dews 

power to abrogate treaties or agreements with Indian 

DET On Senet tok viola tt ce as Sol ae aS deal 2 ec 

power to exclude seditious publications from the mails. 

right to regulate immigration. .............0...022000- 
Conservation charge for use of land or resources of the National 
[OPeSETOSCINCSisucss eudenetun ce le ee eea bie Se ete we dle 
Constantinople, title to buildings and grounds of the legation of 
the- Griited SU eSia wee Get gees tant Aigner uals 


77 
531 
419 
426 
466 
127 

70 


108 
282 


81, 619 


44] 
176 
546 
289 


340 
502 
537 
254 
457 
502 
363 


340 
55d 


180, 411 


421 


380 


Index to Subjects. XXV 


Page. 
Constitution, Article I, section 6, Members of Congress as mem- 
bers of Board of Managers of National Home for 
Disabled Volunteers .................2. 020006 457 
Article I, section 8, jurisdiction of Congress....... 285: 
Article II, section 2, clause 2, appointment....... 627 
clause 3, the words ‘‘may 
happen?’ 2. s2eeb ve ceucs 23°! 
Fifth Amendment, taking of private property. . .. 441] 
Construction of a contract for erection of dry dock at New York. 103 
tea-inspection act, food and drugs act............ 166 
Continuous service, Navy, discharge, reenlistment............. 319 
Contract surgeon of the Army, Government Hospital for the 
INRING 2 see lous toes cancer estes gacesOeesesuaeaseaese 74 
Contract labor, alien lithographic artists.............-......-.. 284 
Panama Canal, hours of labor..................- 1 
Railroad track laborers..............-......-0-- 42 
State immigration.. ors .----.--.. 180, 199, 410 
Contracts or agreements in which Members a Congress are in- 
terested, Reclamation Service....... PiGescelowin Secs 537 
commencement of construction, Diamond Shoal light- 
NOUSO Lc 22is net eessar sthemethateatesG heme neues 337 
construction of naval vessels, eight-hour law......... 30 
delivery of granite for the National Museum building. 572 
erection of dry dock at New York................... 103 
Federal building at Saratoga Springs, N. Y., appro- 
PRIAVONKS 20.405 soeboe tee Ane cede sais hoses 20 
support of army patients in Providence Hospital. .... 43] 
Cooks, reclamation service, eight-hour laws..........-......... 64 
Corporate bonds, affixing seals to, acknowledgments. .......... 507 
Corporations in Porto Rico, authority of the legislative assembly 
Ol VPORO RICO.e: os en eo anc es steerer owas oo aee dhe dalek 176 
Corregidor Island, Philippine Islands, watchman at, eight-hour 
NW siete acetic Gh en oo nt ere ts eats Seales os a oe a 622 
Cost of printing slip laws, State Department................... 514 
; Official Register of the United States.......... 552 
Court-martial, desertion, disapproval of sentence............... 239 
Courts, U. S. court in Porto Rico. 22.2... eee eee 438 
Creek allotments, period of alienation........................0. 317 
Customs law, drawback, coal used on American vessels. .... 2... 531 
sirup made from sugar brought from. . 
the Philippine Islands ............. 355 
duties on coal imported for the Navy........... 466 
invoice, appraisement...................2..25. 119 
Philippine Islands nct a part of the United 
States in a tariff sense... 2.2... eee 356 


Customs officers, number of passengers allowed on board steam- 


XXVI Index to Subjects. 


D. 


Daly case, refund of inheritance legacy taxes.............-.... 
Debates in Congress as sources of information.................. 
Delivery of granite for the National Museum building.......... 
Department of Commerce and Labor, agents of, authority to ar- 
rest for pelagic sealing. . 

Commissioner of Labor, 

holding two offices. ... . 

deportation of aliens, ex- 

penses incident thereto. 

Department of the Interior, forest reserves, information furnished 
DY POOlOPIStR ike. oa arcs ies awa eee nase deseo wen setae 
Department of State, cost of printing slip laws................- 
Deportation of aliens, expense of attendants and transportation. . 
Deposit of Eastern Cherokee fund in banking institutions... .... 
Deputy collectors of internal revenue, classified service, ap- 
POMIINIEN eine det ascecisadek ede ies eek Meveieetoass 
Desertion, court-martial, disapproval of sentence............... 
pardon, reeglistment in the Navy..................-. 

Destitute crew of American fishing vessel, transportation to the 
WHIted States: cc.) oe anc atin tae Bacau sa aueeSeedey ceewen et 
Destruction of oyster beds in navigable waters by the United 


Diamond Shoal light-house, commencement of construction... . 
Disbursement of public moneys by surveyors of customs....... 
Discharge from the Navy, reenlistment, continuous service..... 
of surety, substitute bonds. ..................2.024- 

District of Columbia, notaries public, acknowledgments........ 
right of way along the Anacostia River. . . 

Drawback, coal used on American vessels..................06. 
sirup made from sugar brought from the Philippine 

Islands orate cae ews a base nesteawncKee eee asan 

Drugs and medicine act, standards of purity, food and drugs act. 
Dry dock at New York, construction of, contract..........2.... 
Duties on coal imported for the Navy..............2.-......6- 


E. 


Eastern Cherokee fund, deposit of, in banking institutions... 
Eells, Albert F., Diamond Shoal light-house.................... 
Fight-hour law, Attorney-General, opinion..................28- 
construction of naval vessels under contract... 

contract laborers, Panama Canal.............. 

contracts for furnishing quartermastcrs supplies 

hours of service of lock tenders, etc............ 

jetty work, Columbia River................2.2. 

Reclamation Service, blacksmiths, firemen, 

pumpmen, teamsters. cooks, flunkies........ 


Index to Subjects. XXVII 
Page. 
Eight-hour law, watchman at Corregidor Island, P. I.......... 622 
watchman, laborer, hostler, and messenger at 
the War Department........................ 623 
Elections, naturalization hearings preceding general elections. . 611 
Eligibility of members of the same family, civil service........ 260, 301 
Congressmen and Senators to civil office.........- 457 
Enlistment in the Navy, desertion. pardon, reenlistment........ 617 
Exclusion of seditious publications from the mails...........-. 500 
Executive Departments, acknowledgments, notaries public..... 236 
authority to establish areas of forbid- 
den anchorage..............-..---- 258 
character of work required of subor- 
AINAES ae oie slawce ne ee ens 523 
transfer of clerks and employees...... 209, 254 
F. 
False labeling, branding, etc..............-......... 216, 311, 474, 541 
‘“* Ferndene,’’ steamship, transportation of coal for Navy ........ 426 
Finality of judgment of Choctaw and Chickasaw citizenship 
COUTU eos Slaten esiet eed 240 dece ee eee ee ates SA sesh eee 127 
Fines, remission of, immigration law, Secretary of Commerce and 
DaOtsivese ee ee pet ee tetau et Soe 2 hese eae wees 624 
Firemen, Reclamation Service, eight-hour law................- 64 
Food and drugs act, guaranty of protection..................... 449 
labeling of condemned medicinal supplies 
intended for sale............22.....22.2. 546 
standards of purity, drugs and medicine 
BCU ie aso beie eee ae ee eee es Raees 311 
tea-inspection act, construction............ 166 
Foreign vessels, transportation of coal for Navy........-.--..... 415 
tonnage tax..... 426 
Forest reserves, conservation charge for use of land or resources. . 421 
employment of geologists to examine mining 
CIGMNG) 6505 eed ees ose ce sete aca cane 269 
Forestry laws, military reservations, Philippine government.... 62 
Form of bequests for the Library of Congress.................. 447 
Franchises granted to corporations in Porto Rico.............. 176 
Free registration of official mail, Commissioner to the Five Civ- 
ilized Tribes............-..-. 613 
pension agents................. 101 
G. 
Garcia, Geronimo, immigration................22...00.200008- 378 
State immigration, promise of employment. . 410 
General elections, naturalization hearings precedinz........... 611 
Geologists, employment ot, by the Secretary of Agriculture... . 269 
Gleeson, John W., Cherokee enrollment......................-- 171 
Glen Echo, Md., jurisdiction over the Conduit road............ 289 


XXVIII Index to Subjects. 


Page. 
Government clerks, judgment debtors of the United States, 
Withholdine salary sec couse dereiwi abe ich ies ww baad ease eee 77 
Government Hospital for the Insane, contract surgeon of the 
NEI a o.oo alana 7A 
Inaintenance of insane 
Inmates of the Sol- 
diers’ Tome........... 512 
Government of the Canal Zone, President...................... 113 
Government Printiny Office independent of any Executive 
De partinGiitaccuisc at cena een eae eee aede 209 
Grade, medical director, at retirement........0..00000000.0.00-. 57 
mates of the Navy, effect of advancement.............. 434 
passcd agsistant engineers at retirement................ 496 
passed assistant and assistant paymasters of the Navy... 511 
Grand Army of the Republic, leave of absence of members 

employed in Government service............0....2..eeee ees 336 

ruaranty of protection, food and drugs act...............--..... 449 
H. 

Harbors, authority to establish areas of forbidden anchorage. .. . 258 

Hawaii, Maui County bonds, statutory construction .......... oe 462 

Heads of Executive Departments, character of work required of 

CIN POV CCS 2 sence ows acca tae eae yee ar eee 523 
Hearings on naturalization applications preceding general elec- 

LIONS Crider ese cates bane eax ele eh eee ee 611 
Holding two offices, Commissioner of Labor. ................2665 247 
Hostler at the War Department, erzht-hour law........0.... wars 623 
Ilours of labor, see cight-hour law. 

I. 

Immigration, contract labor, alien lithographie artists.......... 284 
State lmmigration ........... 180, 199, 410 
deportation, attendants, transportation, expense. . 381 
(VETOMINIO GATCINS caus sowias See ob eenee Gadwns om 378 

Promise of employment made 
by State officer... ......0.... 410 

Immigration Jaws, remission of fines, Secretary of Commerce 

Nid La bOr. 22245 tine eeiahateerediekeseta sien eeneeeeonts 624 
Imported meats, meat-inspection law... 0.202.020.2222 eee eee 50 
Indian Territory, United States courts, Choetaw and Chickasaw 

LUIZ CISC OUT Gs sesh sie Mees atlas ead Mae bese Reh alls Sie 127 
Indians, Cherokee enrollment, John W. Gleeson..............- 171 

Mrs. Alice L. Owen, citizenship. 123 
Cherokee lands, periods of allenation. ..........2...-- 301 
Creek allotments, period of alienation.......-.....---- 317 
Eastern Cherokee fund, deposit of, in banking institu- 
COIR ener ees oe ee aes oe aah aes 330 


Index to Subjects. XXIX 
Page. 
Indians, right of the United States to dispose of the Wyandotte 
cemetery at Kansas City, Kans.................... 491 
Seminole, modification of agreement with, disburse- 
ment of tribal funds, warrants...................... 340 
Inheritance legacy taxes, refund, Daly case.................... 194 
Insular Affairs, Bureau of, War Department.................... 209 
Internal revenue, deputy collectors, appointment, classified 
BOIVICO2 6 shade Sete eaie aoa ak ie eae ss 363 
inheritance legacy taxes, refund........... 194 
marking and branding of packages of distilled 
BDINIGS nyc sa pes lee Ci weeos y oeiacueae 744 
officers, duty as to testifying in cases of fraud 
upon the revenues...................... 517 
stamp taxes, refund....-...........-...... 472 
International law, laws governing a territory passing from one 
sovereign to another..................... 113 
allegiance to new sovereign. ................- 376 
right of the United States to protect the seal 
rookeries on the Pribilof Islands.......... 587 
International Water Boundary Commission, Mexican boundary, 
diversion of the Rio Grande................222020 200 e cence 250 
Interstate Commerce Commission independent of any Executive 
Department. ccscccsidiweewse cee ecntes ys 209 
meat-inspection law...................4.- 50 
Invoice, appraisement, customs law..............-..--------- 119 
Irrigation works, eight-hour law..................2.-2-2-.-2.260. 64 
conservation charge, National Forest Reserve......... 421 
Isthmian Canal Commission, transfer of clerks to .............. 209 
J. 
Japanese, right of the United States to protect the seal rookeries 
on Pribilot-tslanGs .2< nochususiens cearesacsadbus ete aelahes 587 
Judgment of the Choctaw and Chickasaw citizenship court, 
ANON c2280i06 onde nees oes Si naumeee ss euaseouulen 127 
withholding salary cf judgment debtor, Government 
CCR piien Soo hud eee tees tease b ccs 77 
Jurisdiction of the Navy Department, Subig Bay naval reser- 
WAUNOO s2-teua oie rea eee seen ets 91 
over the Conduit road, Maryland ................. 289 
K. 
Kingsbury, Cyrus H., Choctaw citizenship cases............... 127 
L. 
Labeling or branding whisky, pure-food law.............-- 216, 474, 54T 
of condemned medicinal supplies intended for sale .. . 546 
of imported: drtigs sc .540c08ccecoe sed vesseear ised 311 


XXX Index to Subjects. 


Page. 

Laborer at the War Department, eight-hour law........ Setsauca ies 623 

‘* Lake,’ the, submarine and subsurface boats ............. i seks 321 

Leave of absence, members of the Grand Army of the Republic. 336 

Legacy taxes, inheritance, refund, Daly case...............-.- 194 

Legislative assembly of Porto Rico, corporations .............. 176 

Library of Congress, form of bequests for...................--- 447 

Light-house at Diamond Shoal, commencement of construction. 337 

Lithographic artists, aliens, contract labor ...........-......-- 284 

Littlepage, Lucy E., Choctaw citizenship cases..............-- 127 

Lock tenders, hours of service, eight-hour law.................. 605 

M. 
Mails, exclusion of seditious publications. ...................- 525 
WEIGHING Ol ii. % streets tee oe hele eee eas bees e 390 
free registration of official mail, Commissioner to the Five 
Civilized Tribes....... 613 
pension agents.......... 101 

Maintenance of insane inmate of Soldiers’ Home in the Govern- 
ment Hospital for the Insane...............-.-.-.-...2..005- 512 

Marine barracks at Ancon, Panama, appropriations............. 81 

Marine Corps, relative rank of officers......................025- 16 

Marking and branding of packages of distilled spirits....... 216, 474, 541 

Mates, advancement, retirement, grade, pay...........-.. 433, 599, 615 

Maui County (Hawaii) bonds, statutory construction............ 462 

Meat inspection law, imported meats.............-..--2...226- 50 

Medical director in the Navy, retirement, rank, grade ......... d7 

Medicinal supplies, condemned, labeling ..............-.....- 546 

Members of Congress, contracts with, Reclamation Service ..... O37 

Members of the same family, eligibility, civil service ......... 260, 301 

Messengers in the War Department, eight-hour law............. 604, 623 

Mexico, boundary line, diversion of the Rie Grande............ 250 

Military reservations, Philippine forestry regulations......... ae 62 

“ Minnesota,”’ steamship, drawback on coal .......5......22... 531 

Mustering regulations. ................-. ee ee 6 

N. 

National Forest Reserve, conservation charge for use of land or 

ROSOUTCCS au eee vente eeu Ol eae nel ee aetna Be eee oe 421 
National Guard, Naval Brigade, organized militia. .......2.... 303 
National Home for Disabled Volunteers, Board of Managers, 

eligibility of Congressmen and Senators to the office ......... 457 
National Museum building, delivery of granite for......2.00.020. . 572 
National Soldiers’ Home, pension of insane inmate why is con- 

fined in the Government Hospital for the Insane...........- 512 

Naturalization hearings preceding general elections. ...........- O11 

Naval Brigade, National Guard, organized milittia.............. ‘ 303 

Naval Hospital, Yokohama, title to land...........-...2...--. 12 


Index to Subjects. XXXI 


Page 

Naval officers, advancement on retired list..................... 111 

advancement, retirement, rank................. 487 

appointment, distribution: EM PPAGC 22h. se cated Ges 511 

Marine Corps, relative rank..................... 16 

mates, retirement, grade.....................--- 433, 615 

retired pay of mates....................22.00-. 599, 615 

retirement, rank, grade......... 57, 433, 487, 496, 511, 615 

recess appointment, President.................. 234 

Naval vessels, construction of, eight-hour law............ 30 
Navigable waters, destruction of oyster beds ny the United 

States, compensation ...........0.. 02 cc cece eee cece eee eees 44] 

Navy appropriation, marine barracks at Ancon, Panama........ 81 

coal for, transportation in foreign vessels.................. 415, 427 

duties on coal imported for.........2..0...00. 2.002 ee eee 466 
enlisted man appointed mate, discharge, reenlistment, 

CONTINUE SOIVICE 2 ca. pedset an see acces ueiceeoaes 319 

reenlistment after desertion and pardon.................. 617 

submarine and subsurface boats, construction, purchase. . 321 

Navy Department, jurisdiction Subig Bay naval reservation. ... 91 

New York, dry dock at, construction of, contract.............. 103 

Notaries public, acknowledgments, District of Columbia Code, 

SCC {000 22 sgn cei O tage eh eee Goes ouye sage tle ate ow Me ewes 236 
O. 

Octopus,”’ the, subsurface and submarine boats.............. 321 

Official bonds, substitute bonds, discharge of surety............ 70 

surety companies, statutory requirements....... 276 

Second Deputy Comptroller of the Currency... 627 

Official mail, sce Mails. 

Office, civil, eligibility of Congressmen and Senators........... 457 
holdine two offices, Commissioner of Labor.............. 247 
qualifications, Congress may prescribe ................. 502 

Officers of internal revenue, duty to testify in case of fraud upon 

the TEVeNUeCs 620 esi teat ieee eee ee sa geal See eens O17 

Officers of the Marine Corps, relative rank..............2....... 16 

Officers of the Navy, sec Naval officers. 

Officers of the United States, recognition as such in a Federal 

StAtUtG ho cccgeu ede acao ats sted tee kew eee ees ea hes a 364 

Official mail, free registration of, pension agents.........-...... 101 

Official Register of the United States, cost of printing.......... 552 

Oleomargarine law, violations of, compromise........-.......... 282 

Organized militia, National Guard, Naval Brigade.............. 303 

Owen, Mrs. Alice L., and children, Cherokee enrollment........ 123 

P: 
Panama, government ot ie Canal Zone, Fresdent sviamesciwads 113 


XXXII Index to Subjects. 


Page. 

Panama Canal, appropriations, marine barracks at Ancon....... 81 

hours of labor, contract laborers...............- 1 

Pardon, effect of, as regards reenlistment in the Navy.......... 617 
Passed assistant engineers of the Navy, advancement, retire- 

ment, Tank, Crage o4esieoxa woe coe etic tanwis yet ootayeses 111, 487, 496 
Passed assistant and assistant paymasters of the Navy, distribu- 

LION ih Grad C85. 6252505... oti ee wah te eae Ses ee ee or eee 511 
Passports, natives residing in the Canal Zone.................-. 376 
Pay, retired pay of mates..............2....0 02 eee eee eee 433, 599, 615 
Paymasters in the Navy, passed assistant and assistant, distribu- 

LOIN CMR CSi dese Secnd ate sacgdacueutiecew sae aeee'snoeteee dll 
Payment, withholding payments on contract ...............-- 572 
Pelagic sealing, authority agents Department of Commerce and 

Tabor toamake Grresta. a. cooks cca dukes oa cce enews Ss 243 
Pension agents, free registration of official mail................ 101 

withholding salary, judgment debtor.......... 77 
Pension of insane inmate of the Soldiers’ Home who is confined 

in the Government Hospital for the Insane.................- 512 
Periods of alienation of Cherokee Indian lands................. 351 
Philippine Commission, transfer of clerks................-....- 209 
Philippine Islands, drawback on sirup made from sugar brought 

WOM 3 4563225 Yds Dawe ere etent2 Sk Oeeaties 355 
establishment of a government agricultural 
bank........ Siainahetane set tales ene 593 
forestry laws, military reservations ........ 62 
jurisdiction of Navy Department over Subig 
Bay Naval reservation...........-.----+- 91 
territory outside the United States, in a 
talill SONSe oie tc esl aat levees eens 356 
Pierson, Ethel, Choctaw citizenship cases..............--.-- on 127 
Porto Rico, Legislative assembly. corporations...........-..-.- 176 
United States court in, audit of expenditures.....-. 438 
Postage stamps, inscription of names of individuals whose por- 

traits-appear thereon <3 2sicica aust eeep etn dtu tudinweses ewes 231 
Postmasters’ bonds, sureties. .............2. 2... e ee ee eee ee eee 70 
Post master-General, exclusion of seditious publications from the 

MONG cesses nan eso teeke agesetcameyecl 555 

weighing of the mails............-........ 390 

Post-oflice building at Albuquerque, N. Mex.............-...-. 88 

Post-Office Department, weighing of the mails...............-.- 390 
President, appointment of retired officer of Revenue-Cutter 

Service to Civil offi. ...65 oi see Cede eens 460 
appointment of the Second Deputy Comptroller of 

TOOT ON OV Se Hand cra scla exiaw a cea aia slate Mauls teen a 627 

approval of Maui County, Hawaii, bonds............ 462 

government of the Canal Zone. ............---- 2-202 113 

recess appointment, naval officer... .............086. 234 

leave of absence, Grand Army af the Republic...... 336 


Inder to s ubjects. 


Pribilof Islands, pelagic sealing, arrests..............--------- 
protection of seal rookeries............---.--- 

Printing of slip laws, cost, Department of State..............-. 
the Official Register of the United States, cost... .. 
Promotions, approval of, by the Civil Service Commission... .... 
Protection of seal rookeries on Pribilof Islands...............- 
Protest, refund of stamp taxes paid without protest...........- 
Providence Hospital, contract for support of Army patients.... 
Public buildings, appropriation for, Saratoga Springs, N. Y.... 
disbursement of appropriations, surveyors of 


60590—vo1, 26—08 —111 


AXXITI 


CUSUOMB eich aicsl cee et tlced 2eteeee weecd sees 108 
' post-office building at Albuquerque, N. Mex... 88 
Public property, sales of commissary stores, report of.........- 38 
Public works of the United States, Reclamation Service, eight- 

HOUT AW ice tc ee we Bethea Boek Cue bee tae 6-4 
Pumpmen, Reclamation Service, cight-hour law.............. 64 
Purchase or construction of submarine and subsurface boats. . .. 321 
Pure-food law, marking or branding of packages of distilled 

spirits, whisky..........-.....----0---06- 216, 474, 541 
whisky, ethyl alcohol, blend.................. 262 
See also Food and drugs act. 
Q. 
Quartermaster’s supplies, contracts for furnishing, eight-hour 
1OW Biccwiamsete sob ite temo vec aeoterine wad ase same ace 36 
R. 
Railroad track laborers, contract labor......................-- 42 
right of way along Anacostia River, District of Columbia 577 
reduced rates for Reclamation Service employees. .... 47 
Randolph, Myrtie, Choctaw citizenship cases................... 127 
Rank. See Naval officers.’ 
Recess appointment, President, naval officer................. 234 
Reclamation Service employees, reduced railway rates for..... 47 
contracts or agreements in which Members 
of Congress are interested........ ibcedns 537 
eight-hour law..................2..2eeees 64 
Reenlistment, in the Navy, continuous service, mate........... 319 
effect of a pardon after desertion in the Navy.... 617 
Refund of inheritance legacy taxes, Daly case.................. 194 
stamp taxes paid without protest.................... 472 
Registration of official mail matter, Commissioner to the Five 
Civilized Tribes. ........ 613 
pension agents.............. 101 
Relative rank of officers of the Marine Corps and of the Navy.. 16 
medical director in the Navy. ..............2. 57 
Remission of fines, immigration law, Secretary of Commerce and 
PA DOR oe 252 ahead eda oun beeen sneceteseaxt 624 


XXXIV Index to Subjects. 


Page. 
Reservations, forest, employment of geologists to examine min- 
INP CII S 2 .ceuidousd dence teeneu tee Geta see 269 
forest, conservation charges.................... 421 
Subig Bay naval reservation, Philippine Islands, 
jurisdiction of Navy Department over ........ 91 
Retired list of the Navy, advancement on, passed assistant en- 
PINCCMS ie cesee ses Soa la cco tee acatineke ne eeees 11] 
officer of the Revenue-Cutter Service, appointment to 
CIVIL OMCO ses och eo andes Sea eae aed 460 
Retirement of mates, rank, grade, pay ..................- 433, 599, 615 
medical director, rank, grade ................-. 57 
passed assistant and assistant engineers, advance- 
ment, rank, grade.................-...00000- 487, 496 
Revenue-Cutter Service, appointment of retired officer to civil 
OEE wo tateiaea eared eae teh rad Ed Reena ierey Oe ohne ed Ae he 460 
Revenue officers, duty as to testifying in cases of fraud upon the 
FOVCRUGS 5 22304 oe ee see Ase Oe eee etahene eee ass 517 
Right of way along the Anacostia River, District of Columbia, 
Baltimore and Potomac Railroad Company..................- 577 
Rio Grande, diversion of, Mexican boundary.................. 250 
8. 
Salary, recess appointment, naval officer, President-........... 234 
withholding salary of a Government clerk, judgment 
CTCOMOP. G24 e354 tei ol alas Rr ter er eee 77 
Sales of commissary stores, annual report of.................... 38 
condemned drugs, labeling.....................2.200- 546 
Saratoga Springs, N. Y., appropriation for Federal building at... =. 20 
Seals, protection of, Pribilof Islands.............022..20....000. 243, 587 
Seamen, destitute, cost of transportation to the United States. - 631 
Second Deputy Comptroller of the Currency, appointment, 
POWCE: DONG c85 oc oc otigke yak gl on oe te Nisa Ses eee ete 627 
Secretary of Agriculture, conservation charge, national forest re- 
SOPVC 2 ce noise ets Oe eee ees 42] 
employment of geologists. ........... 269 
Secretary of Commerce and Labor, enforcement of law in regard 
to number of passengers 
allowed on steamboats... . 272 
remission of fines, immigra- 
TOTS A Wiitad Siete eek oi 624 
Secretary of the Interior, control of the revenues of the Five 
Civilized Tribes.........2..2..2.... 341 
Cherokee enrollment. .........-.... 123 
Creek allotments, period of alienation. 317 
Secretary of the Navy, submarine and subsurface boats........ 321 


Secretary of the Treasury may safeguard disbursements on be- 
half of Seminole Nation. .......... 


Index to Subjects. 


Secretary of the Treasury not authorized to approve a definition 
and limitation of duties of revenue 
officers as regards testifying and ap- 
pearing in revenue cascs........... 

deposit of Eastern Cherokee funds. . . 

Seditious publications, exclusion from the mails................ 

Seminole Indians, modification of agreement with, disburse- 

MNEN(S “WOMANS 33 ise toes eee teens teed eee ei oes ean y 
Senators, eligibility to civil office.........................222.. 
Sirup made from sugar brought from the Philippine Islands, 
CPW DAC Kk OMe 2 oes nals Hee bee Cena ee eae 
Slip laws, cost of printing, State Department................... 
Smithsonian Institution independent of any Executive Depart- 


Soldiers’ Home, Board of Managers, eligibility of Senators and 
Congressmen to the office................... 

maintenance of inmate in the Government Hoe- 

pital for the Insane.............-.-......-. 

South Carolina, immigration laws......................-220002- 
Sovereignty of the Canal Zone, passports to natives............. 
Stamp taxes paid without protest, refund..............-.-..-. 
Standards of purity, drugs and medicine act................... 
State Department, cost of printing slip laws................... 
State immigration, contract labor.......................-2.-.0-- 
promise of employment made by State offi- 


Statutory construction, see p. 713. 
Statutes interpreted, sce tables of statutes cited, pp. V-XII. 
Steamboat Inspection Service, number of passengers allowed. . 
Steamboats, number of passengers allowed, enforcement of law. 
Steamship companies, deportation of aliens, expenses........... 
Subig Bay naval reservation, jurisdiction of the Navy Depart- 
MCN. gee tiesteaneen con Seseelesees Desi Rigas hod fk eos ays 
Submarine and subsurface boats, construction, purchase... .... 
Substitute bonds, official bonds, discharge of surety ...........- 
Sundays, weighing of the mails.........................2...--- 
Surety companies, statutory requirements, validity of bond.... 
discharge of, substitute official bonds.................... 
Surgeon-General of the Army, contract for support of patients in 
Providence Hospital....................0 2.02. e eee ee eee eens 
Surveyors of customs, disbursement of public moneys.......... 


T. 


Temporary appointments, civil-service law.....................- 
Tea inspection act, food and drugs act. construction........... 
Teamsters, reclamation service, eight hour law................ 
Testimony, duty of internal-revenue officers in case of fraud 

Upon the reventtes.c<.406.50 Geen dns seb Rane eh cee ateseess 


XXXV 


209 
457 


512 
180, 199 
376 
472 
311 
514 
180, 199 


410 


XXXVI Index to Subjects. 


Page. 
Thompson, W. J, Choctaw citizenship cases..................-. 127 
Thompson, William C., Choctaw citizenship cases.............. 127 
Title to buildings and grounds, legation of the United States at 
Constantinople j:c-2H2e orca uishaaaeetule sive suneeeeeaeeed 380 
Title to land, naval hospital at Yokohama....................- 12 
Tonnage tax, transportation of coal for Navy in foreign vessels. . 426 
Transfer of clerks and employees in the Executive Departments. 209, 254 
Transportation of coal for Navy in foreign vessels.............. 415, 426 
Treasury Department, compromise, oleomargarine law......... 282 


Comptroller of the Treasury, opinions... 81, 609 
Second Deputy Comptroller of the Cur- 


rency, appointment, power, bond..... 627 
Treaties, see p. XV. . 
U. 
United States court in Porto Rico, audit of expenditures....... 438 
United States, destruction of oyster beds in navigable waters, 
COMPeNsSaON 4 2324.4 i5 dees uhicevalsdaeacmes 441 
right to dispose of the Wyandotte Cemetery at 
Kansas City, Kans..............22...2.0020206 49] 
right to protect seal rookeries on Pribilof Islands. 587 
Vv. 
Vessels, transportation of coal for the Navy in foreign vessels .. 415, 427 
furnished destitute crews ............- 631 
drawback, coal used on American vessels ............ 531 
Violations of the oleomargarine law, compromise.............. 282 
Volunteer troops, mustering regulations......... Fh ceca etetan ee 6 
W. 
War Department, Bureau of Insular Affairs.................... 209 
eight-hour law, watchman, laborer, hostler, 
and messenger.....-...-.---.-..eeeeeeeees 623 
Washington, D. C., water supply, Conduit road ................ 299 
right of way along the Anacostia River..... 577 
Watchman at the War Department, eight-hour law............. 604, 623 
at Corregidor Island, P. I., eight-hour law.......... 622 
Weighing of the Maile ....22. -/ateGcesnmaacis qitaaae ae devin eek 390 
West, Loula, Choctaw citizenship cases ..............2...-246- 127 
Whisky. marking or branding of packages containing distilled 
SPUN veto ias ouiaiins cilia d Rammed helt haa tomatoe 216, 262, 474, 541 
Withholding salary of Government clerks, Judgment debtors of 
the United States ...............2...22-0.0022. 77 
payments on contracts, National Museum Build- 
Wes sand ek aaeek Peete I ol iaa ow sot: 572 


Words and phras s, sce p. 719. 
Wyandotte Cemetery at Kansas City, Kans., right of the United 
StALeS OCIS pose Ol sachs e255 ohioe Gunna ie ealng oe oe Sewanee we 491 
x: 
Yokohama, naval hospital, title to land ..................----- 12 


OPINIONS —. 


OF 


ee «a 
~,? x r 


HON. WILLIAM H. MOODY, OF MASSA: — 
| CHUSETTS. : 


APPOINTED JULY 1, 1904. 


CONTRACT LABORERS FOR PANAMA CANAL—HOURS OF 
LABOR. 


The Canal Commission has authority to enter into an agreement with 
the International Contracting Company, of Maine, whereby the latter 
agrees to supply male Chinamen for work upon the Panama Canal, 
and to feed, clothe, and transport them back to China at the expira- 
tion of their respective contracts of employment, notwithstanding said 
agreement contains a provision that ten hours shall constitute a day’s 
labor. 

The contract labor laws do not extend to the Canal Zone. The act of 
March 3, 1903 (32 Stat., 1213), extended those laws to ‘‘any water, 
territory, or other place now subject to the jurisdiction ”’ of the United 
States, but the treaty with the Republic of Panama giving the United 
States jurisdiction of the Zone was of a later date. 


DEPARTMENT OF JUSTICE, 
July 12, 1906. 


Str: I have received your communication of the 8th 
instant, reading as follows: 

*-I forward to you herewith the draft of an agreement 
prepared by Mr. Charlton and approved by Messrs. Stevens 
and Shonts, and request your opinion as to whether the 
agreement is within the authority of the Commission and 
according to law.” 

The draft of agreement is one providing for the furnish- 
ing of a number of Chinese laborers to be brought from 
China and employed upon the work of the Panama Canal. 
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It is a proposed agement between the Canal Commission 
and the Internitteffal Contracting Company, organized 
under the lays of Maine. 

By it the Sofapany will agree to supply male Chinamen, 
to defray thie | expenses of feeding and clothing them, and 
transport them back to China at the expiration of their 
respeetive contracts of employment; to take measures to 
idehtfty each individual Chinaman; to file with the Ameri- 
_cétconsul and in the office of ‘the company in the Canal 

se “Zone, where it will be open to inspection, a copy of the con- 

, "T-¢ract with each individual Chinaman, the form of which is 
"to he approved by the Secretary of War before being 
signed, no different contract to be made; to provide foremen 

for gangs of the Chinese, through whom orders are to be 
given them, and physicians to attend them, and to deport 

to the original ports of embarkation in China all Chinese 
who shall for any cause cease working for the company, 
with the proviso that the Commission will furnish the 
company quarters in which such Chinese shall be detained 
until the total number shall have reached 250, or until one 

of the company’s steamships shall be departing for China, 

or the company is able, in the opinion of the Commission, 

to arrange with anv steamship line for the transportation. 

The draft of agreement contains the following: 

‘**It is agreed that ten hours, at any time during the day 
or night, shall constitute a day’s labor, and all work in ex- 
cess of ten hours in any twenty-four hour period and all 
work on holidays shall be considered as emergency work or 
overtime and paid for as such.” 

On the 30th ultimo Congress passed an act declaring that 
the act of Congress relating to *‘ limitations of the hours of 
daily service of laborers and mechanics employed upon the 
public works of the United States” shall not apply to 
unskilled alien laborers und to the foremen and superin- 
tendents of such laborers employed in the construction of 
the Isthmian Canal within the Canal Zone. 

The contract labor laws do not extend to the Canal Zone. 
Congress extended them on March 3, 1903, to ‘* any waters, 
territory, or other place now subject to the jurisdiction ” of 
the United States. The treaty with the Republic of Panama 
giving us jurisdiction is of a later date than March 3, 1908. 
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There is, accordingly, no objection to the proposed agree- 
ment arising out of the fact that the hours of the labor will 
be more than eight or the fact of contracting to import 
laborers. 

Every country has a right, in the absence of a treaty 
provision to the contrary, to exclude and to deport aliens, 
and therefore, there being no such treaty provision, there 
is no objection to the proposed agreement on account of the 
bond to be given to the Republic of Panama, conditioned 
upon the deportation of the Chinese at the end of their 
service, and further conditioned not to permit any of them 
to enter into or remain within the Republic of Panama, 
except during transit; nor (in view of the l’resident’s gov- 
erning authority as to the Canal Zone) on account of the 
agreement of the company to deport them from it at the 
conclusion of their service. 

I have carefully examined each and every part of the 
proposed agreement, particularly with reference to Article 
XITI of the Constitution, as construed and explained in the 
Attorney-General’s opinion of June 5, 1905 (25 Op., 474), 
and in my opinion it is within the ‘‘ authority of the Com- 
mission and according to law.” | 

Respectfully, 
CHARLES W. RUSSELL, 
Acting Attorney-General. 
The SECRETARY OF War. . 


ALASKA—REMOVAL OF SEAT OF GOVERNMENT TO 
JUNEAU. 


The provision in the act of June 22, 1906 (34 Stat., 416), appropriating 
$5,000 for clerk hire, rent of office and quarters at Juneau, etc., super- 
sedea the legislation embraced in the act of June 6, 1900 (31 Stat., 
321), to the extent that the Secretary of the Interior is authorized to 
direct the removal of the seat of government of Alaska from Sitka to 
Juneau. 

DEPARTMENT OF JUSTICE, | 
July 17, 1906. 


Stk: | have received your communication of the 13th 
instant, in which you say: , 

‘*The act of June 6, 1900, entitled ‘An act making further 
provision fora civil government for the District of Alaska, 
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and for other purposes’ (31 Stat., 321), provides, among 
other things, as follows: 

‘¢*Sec. 1. That the territory ceded to the United States 
by Russia by the treaty of March 30, 1867, and known as 
Alaska, shall constitute a civil and judicial district, the gov- 
ernment of which shall be organized and administered as 
hereinafter provided. The temporary seat of government 
of said district is hereby established at Juneau: Provwded, 
That the seat of government shall remain at Sitka until 
suitable grounds and buildings thereon shall be obtained by 
purchase or otherwise at Juneau.’ 

‘‘In order to facilitate the administration of affairs of 
the district it appears desirable upon the appointment of the 
new governor of Alaska that the seat of government of the 
district should be transferred to Juneau at an early date as 
practicable. 

‘‘Accordingly, Governor Hoggatt secured the assignment 
by the judge of the first district of Alaska of two rooms in 
the United States court-house of Juneau, to be used as 
oftices for the governor and the surveyor-general, the latter 
being ex officio secretary of the district. Thereafter, on 
March 19, 1906, the matter was brought to your attention, 
with the request for an expression of your views as to 
whether the assignment of rooms in the public buildings at 
Juneau as offices for the executive of the district of Alaska 
would constitute a sufficient compliance with the proviso of 
the act of Congress above referred to, to authorize the Sec- 
retary of the Interior to direct the removal of the seat of 
government from Sitka to Juneau; and under date of May 
31, 1906, vou decided the question in the negative. 

‘** Subsequently, in the legislative, executive, and Judicial 
act approved June 22, 1906, appropriation for the govern- 
ment of the district of Alaska was made in the following 
terms, to wit: 

***Districtof Alaska: For governor, five thousand dollars; 
three judges, ut five thousand dollars each: three attorneys, 
aut three thousand dollars each; three marshals, at four 
thousand dollars each; three clerks, at three thousand five 
hundred dollars each; in all, fifty-one thousand five hun- 
dred dollars. 
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“** For incidental and contingent expenses, clerk hire not 
to exceed two thousand dollars, rent of office and quarters. 
in Juneau, stationery, lights, and fuel, to be expended. 
under the direction of the governor, tive thousand dol- 
lars.’ ” 

You ask whether the last paragraph providing for certain 
offices at Juneau for the governor can be regarded as super- 
seding the legislation embraced in the act of June 6, 1900, 
in such sense as to authorize you to direct the removal of 
the seat of government from Sitka to Juneau. 

I find that in previous years the paragraph in the same 
legislative, executive, and judicial act reads as follows: 

‘*For incidental and contingent expenses, clerk hire, sta- 
tionery, lights, and fuel, to be expended under the direc- 
tion of the governor, two thousand dollars.” 

In your last estimates for appropriation the same lan- 
guage last quoted was used; and the change was made 
in the law, it seems, by one of the committees of Con- 
gress. 

The former appropriation of $2,000, as I learn from the 
Auditor for the State and other Departments, has been 
applied to expenses connected with the office of the gov- 
ernor, such as the hiring of a clerk for him; and there seems 
to be no doubt of the correctness of your assumption that 
the words inserted, ‘‘ rent of offices and quarters in Juneau,” 
and the additional $3,000 appropriated, were intended to pro- 
vide, among other things, for an office and quarters for the 
government in Juneau during the fiscal year for which the 
appropriation law was passed. 

The act expressly repeals all inconsistent laws or part of 
laws. Without such express provision, it would have the 
effect of modifying the language above quoted from the act 
of June 6, 1900. 

While Congress contemplated in passing that act that the 
(rovernment would obtain ‘* suitable grounds and buildings 
thereon” by purchase or otherwise at Juneau, before the 
seat of government should go from Sitka, still it can not be 
supposed that Congress desires to have an office and quarters 
in Juneau for the governor during the fiscal year if he is 
not to reside in Juneau: or that, while the governor is to 
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have his offices there, the place is not to be the seat of gov- 
ernment. 
I therefore answer your question in the affirmative. 
Respectfully, 
CHARLES W. RUSSELL, 
Acting Attorney-General. 
The SECRETARY OF THE INTERIOR. 


MUSTERING REGULATIONS. 


The promulgation of a regulation by the Secretary of War, after the 
President. shall have issued a proclamation calling for volunteers, re- 
quiring that there shall be established in the States and Territories 
rendezvous which shall be in charge of United States officers; that all 
volunteers desiring to enter the United States service must join for 
duty and be enrolled at one of these rendezvous; and that the United 
States officers on duty at such rendezvous shall have supervision and 
control of the enrollment and joining for duty of State volunteers, is 
neither authorized nor permitted by existing legislation. 

Such a regulation would be valid only in so far as State and local au- 
thorities acquiesced in its observance. In so far as the regulations 
undertook to invalidate action which it is now competent for State 
and local authorities to take, and to exclude the States from any par- 
ticipation in the initial process of bringing volunteers into the service, 
they would be nugatory and might be disregarded. 

The power of the Secretary of War, under the President, to establish 
rules for the government of the Army is necessarily limited, and does 
net extend to the repeal or contradiction of existing statutes, nor to 
the making of provisions of a legislative nature. 


DEPARTMENT OF JUSTICE, 
July 17, 1906. 

Sir: By your letter of June 26 you submit a memorandum 
of. The Military Secretary in which a general plan is pro- 
posed as a basis for the preparation of mustering regula- 
tions, rolls, returns, and other forms, so as to have them 
ready for immediate issue to volunteer troops whenever 
such troops shall be called for under the provisions of the 
act of Congress approved April 22, 1898, and you ask my 
opinion as to whether there is any legal objection to the 
adoption of this plan, or, more specitically, ‘‘ whether under 
existing law it will be competent for the Secretary of War, 
after the President shall have issued a proclamation calling 
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for volunteers, to prescribe regulations requiring that there 
shall be established in the States and Territories rendezvous 
which shall be in charge of United States officers; that all 
volunteers desiring to enter the United States service must 
join for duty and be enrolled at one of these rendezvous: 
and that United States officers on duty at these rendezvous 
shall have supervision and control of the enrollment and 
joining for duty of the State volunteers presenting them- 
selves there.” 

The purpose of the plan in question is to provide for the 
making and preservation of an accurate record of the date 
and place of enrollment and joining for duty of volunteers 
received into the service of the United States, where these 
steps have taken place prior to actual acceptance into the 
service. This information is rendered necessary to pay and 
accounting officers by the terms of the act of Congress ap- 
proved July 7, 1898, which provides that the pay and 
allowance of all officers and enlisted men of the volunteers 
received into the service under the act of April 22, 1898, 
shall be deemed to commence, not merely from the date of 
their muster in, or acceptance into the service, but ‘‘ from 
the day on which they had their names enrolled for service 
in the Volunteer Army of the United States and joined for 
duty therein after having been called for by the governor 
on the authority of the President.” 

The plan proposed to meet this situation contemplates on 
the one hand the assumption by the United States of full 
control, supervision, and management in connection with 
the enrollment and joining for duty of volunteers, and the 
performance by officers of the United States of all the 
necessary duties involved, and, on the other hand, the total 
exclusion of State authorities or other agencies from any 
participation in the process by denying recognition to enroll- 
ment and joining for duty conducted under such auspices. 
The plan in question has nothing to do with the calling 
forth of the militia, and requires no consideration of the 
respective powers of the National and State governments 
over forces of this character. By constitutional grant Con- 
gress is given the power to raise and support armies and 
the power to make rules for the government of the land and 
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naval forces. While these powers, when exercised in mak- 
ing temporary additions to the Regular Army, have appar- 
ently always been used hitherto in conjunction with the 
power to call forth the militia, whereby the militia idea has 
been preserved even in the creation of strictly volunteer 
organizations, they are undoubtedly bruad enough to vest 
in Congress the right to take over the whole task of raising 
a volunteer army (not made up of militia forces) in all its 
stages, from first to last, and quite independently of State 
action. The question, then, is not whether Congress has 
power in the premises, but whether such an assumption of 
exclusive control as above described is actually authorized, 
expressly or impliedly, or is at least permitted by existing 
legislation. 

The volunteers to whom the plan in question is intended 
to apply are those mentioned in the act of April 22, 1898. 
(30 Stat., 361.) This act, among other provisions, declares 
who shall constitute the national forces and be liable to per- 
form military duty, designates the Regular Army and the 
Volunteer Army of the United States as the two branches 
of the Army in time of war, defines ‘‘the Regular Army.” 
and enacts that the Volunteer Army shall be raised and or- 
ganized ‘‘as in this act provided;” and it further provides: 

‘*Sec. 5. That when it becomes necessary to raise a vol- 
unteer army the President shall issue his proclamation stat- 
ing the number of men desired, within such limits as may be 
fixed by law, and the Secretary of War shall prescribe such 
rules and regulations, not inconsistent with the terms of this 
act, as may in his judgment be necessary for the purpose of 
examining, organizing, and receiving into service the men 
called for: Provided, That all men received into service in 
the Volunteer Army shall, as fur as practicable, be taken from 
the several States and Territories and the District of Colum- 
bia and the Indian Territory in proportion to their popula- 
tion. And any company, troop, battalion, or regiment from 
the Indian Territory shall be formed and organized under 
such rules and regulations as shall be prescribed by the 
Secretary of War. 

‘Sec. 6. That the Volunteer Army and the militia of the 
States when called into the service of the United States shall 
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be organized under and shall be subject to the laws, orders, 
and regulations governing the Regular Army: Proveded, 
That each regiment of the Volunteer Army shall have one 
surgeon, two assistant surgeons, and one chaplain, and that 
all the regimental and company officers shall be appointed 
by the governors of the States in which their respective 
organizations are raised. * * *” 

It will be noted that the fifth section of this act author- 
izes the Secretary of War **to prescribe such rules and reg- 
ulations, not inconsistent with the terms of this act, as may 
in his judgment be necessary for the purpose of examining, 
organizing, and receiving into the service the men called 
for.” At first blush it might be supposed that this pro- 
vision furnished ample authority to justify the Secretary of 
War in requiring that enrollment and joining for duty of 
volunteers shall take place only before officers of the United 
States. But can such a regulation be regarded as ‘* not 
inconsistent with the terms of this act?” The same section 
containing this provision also provides that men received 
into the service shall be taken from the several States and 
Territories in proportion to their population and that, in 
the specitic case of Indian Territory, any company, troop, 
battalion, or regiment ‘shall be formed and organized under 
such rules and regulations as shall be prescribed by the Sec- 
retary of War.” This singling out of the Indian Territory 
from all the other States and Territories, according to a 
well-known rule of interpretation, implies that in the latter, 
companies, troops, battalions, and regiments may be formed 
otherwise than under rules and regulations prescribed by 
the Secretary of War. Neither in the clause giving the 
Secretary of War general authority to prescribe rules and 
regulations, nor in the clause giving him specific authority 
to regulate the raising of volunteer forces in the Indian 
Territory, are the phrases ‘‘enrolled for service” and 
‘**joined for duty ” emploved, and only the latter clause can 
fairly be said to comprehend these processes. The regula- 
tions referred to in the former provision are for the pur- 
pose of ‘‘examining, organizing, and receiving into the 
service” the men called for, and, for anything that appears 
to the contrary, may be intended to apply only when the 
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matter of enrollment and joining for duty shall have been 
concluded, or when this matter may have been neglected by 
State authorities. The latter provision, on the other hand, 
requires that volunteer bodies in the [ndian Territory 
“shall be furmed and organized under” regulations pre- 
scribed by the Secretary of War. A further provision of 
some significance, as tending to show that Congress must 
have contemplated that enrollment and joining for duty of 
volunteers might take place under State auspices, is that 
contained in the sixth section above quoted, by which it is 
enacted that in the case of each regiment of the Volunteer 
Army ‘“‘all regimental and company officers shall be appointed 
by the governors of the States in which their respective 
organizations are. raised.” It may be conceded thgt this 
power of appointment could be exerci-ed although the work 
of assembling and enrolling volunteers was performed 
wholly by officers of the United States; but in view of what 
appears to have been the general practice hitherto, it is 
more reasonable to regard this provision as affording a 
distinct sanction to the previous practice. 

The subsequent legislation, supplementary in character, 
to meet the requirements of which the present plan was 
devised, fully confirins the views already expressed. During 
the organization of volunteer forces in the war with Spain 
it was found that a period of substantial duration intervened 
between the time of enrollment and the time of muster in, 
thus giving’ rise to an equitable claim for compensation on 
the part of volunteers subsequently accepted for service, 
which was not recognized by the original act of April 22, 
L898, the pay of volunteers under this act not beginning 
until service had actually begun (23 Op., 409). Accordingly, 
by the act of May 26, 1898 (30 Stat., 420), entitled ‘‘An act 
providing for the payment and maintenance of volunteers 
during the interval betuveen therr enrollment and muster into 
the United States service, and for other purposes,” 1t was 
provided that the pay and allowance of volunteers should 
**he deemed to commence from the day on which they 
joined for duty and are enrolled at the battalion, regimental, 
or State rendezvous. As pointed out by The Military 
Secretary, however, it was then discovered that ‘Sin some 
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instances this discriminated against those in the rural dis- 
tricts who joined their company organizations at an earlier 
date.” It was therefore provided, by act of July 7, 1898 
(30 Stat., 721), that the pay and allowance of volunteers 
should ‘‘be deemed to commence from the day on which 
they had their names enrolled for service in the Volunteer 
Army of the United States, and joined for duty therein after 
having been called for by the governor on the authority of 
the President.” In view of the circumstances under which 
the initial steps toward raising volunteer forces had in fact 
been taken prior to the enactment of this legislation, in 
view of the sanction inferentially given to this procedure by 
the original act of April 22, 1898, and in view of the occa- 
sion and the purpose of the subsequent acts of May 26 and 
July 7, 1898, there can be no doubt as to either the inter- 
pretation or the application which these latter acts should 
receive. The supplementary acts in terms deal with a 
period or an interval prior to the acceptance of volunteers 
into the service of the United States and prior to the time 
when officers of the United States have any jurisdiction 
over them. It follows, therefore, that the enrollment and 
joining for duty which mark the beginning of this period 
refer to matters and details which may be legally attended 
to by persons entirely outside the military establishment 
of the United States and independent of its authority—by 
the persons, in other words, who have usually attended to 
these matters—the appropriate authorities in the several 
States. If enrollment and joining for duty can legally take 
place under State auspices, and if enrollment and joining 
for duty under such circumstances, by force of the statute, 
give rise to certain legal rights, the regulations of an execu- 
tive or administrative officer can not, of course, deprive 
such acts of their legal quality or avoid the legal conse- 
quences which ensue upon their performance. The power 
of the Secretary of War, under the President, to establish 
rules for the government of the Army is necessarily limited, 
*“and does not extend to the repeal or contradiction of 
existing statutes, nor to the making of provisions of a legis- 
lative nature” (10 Op., 10). The most that can be said, 
therefore, in support of regulations adopted in pursuance of 
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the plan in question is that they would be ** not inconsistent” 
with the terms of the statute, and therefore valid, only in 
so far as State and local authorities acquiesced in their 
observance and abandoned to United States officers entire 
control of all preliminary measures involved in the raising 
of volunteer forces. In so far, however, as such regulations 
undertook to invalidate actions which, as has heen seen. 
State and local authorities are competent to take, and to 
exclude the States from any participation in the initial pro- 
cess of bringing volunteers into the service, contrary to the 
clear intention of Congress, they would be simply nugatory 
and might be wholly disregarded. 

For the reasons given, therefore, I am of opinion that 
the proposed plan is neither authorized nor permitted by 
existing legislation. 

Respectfully, 
HENRY M. HOYT, 
wleting Attorney-General, 

The SEcRETARY OF War. 


NAVAL HOSPITAL, YOKOHAMA—TITLE TO LAND. 


The money appropriated by the act of June 29, 1906 (34 Stat., 568), for 
the purchase for the naval hospital at Yokohama, Japan, of land ad- 
joining its grounds, may properly be expended for the purchase of a 
lease in perpetuity to said land subject to an annual rental to the 
Japanese Government, that being the tenure by which the land is now 
held and the only title that can be obtained, and the Imperial Gov- 
ernment having indicated that it has no objection to the transfer for 
the purpose named. 

The purchase of the leasehold with the consent of the Japanese Govern- 
ment would, for all practical purposes, be equivalent to a purchase of 
the land itself. 

Laws should be given a reasonable construction and application to fur- 
ther the object of the lawmaker. 

The word “State,"’ as used in section 355, Revised Statutes, regarding 
the acquisition of land for the erection thereon of any armory, arsenal, 
ete., or any other public building of any kind whatsoever, signifies a 
State of the Union. ° 

DEPARTMENT OF JUSTICE, 
July 18, 1906. 


Sir: I have received, with its inclosures, your communi- 
cation of the 1lvth instant, reading as follows: 
The act making appropriations for the naval service, 
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approved June 29, 1906, under the heading ‘ Public Works, 
Bureau of Medicine und Surgery’ [3+ Stat., 568], contains 
the following clause: 

*** Naval hospital, Yokohama, Japan: For purchase of 
land adjoining present hospital grounds, five thousand dol- 
lars.’ 

**The Department has available for the improvement of 
the Yokohama hospital the sum of $25,000, heretofore ap- 
propriated (act of March 3, 1903, 32 Stat., 1190). Our min- 
ister to Japan, Mr. Llovd C. Griscom, November 25, 1905, 
reports that the tract of land desired to be purchased for 
the use of the naval hospital at Yokohama is held bv lease, 
in perpetuity, by R. Lindan, a German subject, and that, 
should the lease be transferred to the United States Gov- 
ernment by him, the Imperial Japanese Government would 
have no objection to the employment of the land to inrprove 
the facilities of the naval hospital. It appears, however, 
that, in response to an inquiry on the subject made by Mr. 
Griscom, Baron Komura, the minister for foreign affairs of 
Japan, makes this statement: 

‘*<It is, however, to be added that such transfer will be 
of the same value as transfer of property between private 
individuals, and hence it will not produce any privileges or 
immunities other than those attached to such leases in 
general.’ 

‘* With respect to the description and present status of 
the property, Mr. Griscom further reports: 

*** Myr. Lindan, who holds the property, is absent from 
Japan, but his agents, Messrs. Ahrens & Co., state that 
bluff lot No. 98 can be purchased for yen 6,000, that the lot 
iy said to measure 440 tsubos (1 tsubo equals 36 square feet), 
and that the annual ground rent pavable to the Japanese 
(rovernment 1s at the rate of $12 Mexican for 100 tsubos.’ 

‘** Being impressed with the importance of enlarging the 
facilities of the naval hospital at Yokohama without unnec- 
essary delay, have the honor to request your advice upon 
the following points: 

‘*1, Whether, in view of the assent of the Imperial Jap- 
anese Government, as expressed in Baron Komura’s letter 
of November 21, 1903, section 355 of the Revised Statutes, 
respecting cession of jurisdiction, has any application to this 
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case; and whether any further cession of sovereignty or na- 
tional jurisdiction is necessary in order that this Department 
may carry out the purpose of Congress in making the appro- 
priations above mentioned. 

‘*2. Whether payment in the form mentioned by Mr. 
Griscom of ‘annual ground rent * * * to the Japanese 
Government.’ constitutes a payment of taxes or is an obstacle 
to the conclusion of the transaction.” 

Referring to your first question, section 355 of the Revised 
Statutes forbids the expenditure of money upon any site or 
land purchased by the United States for the purpose of 
erecting thereon any armory, arsenal, etc., or any other 
public building of any kind whatever, until the consent of 
the legislature of the State in which the land or site may be, 
to such purchase, has been given. The section says nothing 
about a cession of jurisdiction. But it is clear that the sec- 
. tion was drafted with a view to the language of section 8, 
Article 1, of the Constitution giving Congress power ‘*to 
exercise exclusive legislation in all cases whatsoever * * * 
all places purchased by the consent of. the legislature of the . 
State in which the same shall be, for the crection of forts, 
magazines, arsenals, dock-yards, and other needful build- 
ings.” 

It can not be supposed that the makers of the Constitution 
would undertake, by their mere fiat, to confer upon Congress 
exclusive legislative power over a portion of a foreign coun- 
try, nor is it probable that they were contemplating the 
erection of permanent forts and arsenals in foreign coun- 
tries. Accordingly, the word State, in section 355, Revised 
Statutes, signifies, as it often does, a State of the Union. 

As to the necessity for a ‘‘ further cession of jurisdic- 
tion,” I do nof tind in prior laws appropriating for the 
establishment or improvement of the naval hospital any con- 
dition imposed by Congress concerning the acquisition or 
exercise of sovereignty or national jurisdiction, and there ts 
nothing in the language of the appropriation now under 
consideration to indicate that that appropriation is so con- 
ditioned. We formerly exercised exterritoriality in Japan, 
but the treaty abolishing that did not reserve or confer ju- 
risdiction over the naval hospital; if it had, vet it would not 
follow that this last appropriation was conditioned upon the 
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acquisition of like jurisdiction over the strip of land now in 
question. | 

As to the annual ground rent, it seems that the land is held 
under the Japanese Government, subject to the payment of 
about $50 per year to the treasury. It is treated as pur- 
chasable by one individual from another. 

Congress made the last appropriation of $5,000 for the 
purchase of “‘land adjoining present hospital grounds,” and 
undoubtedly had in view the particular land in question. 

Referring to the correspondence you inclosed, dated in 
1903, and including the letter from Baron Komura, I think 
it may be assumed that Congress had some information con- 
cerning even the title of the property. 

It is presumed to understand the subject upon which it 
leyislates and was evidently legislating here concerning a 
particular contemplated purchase of a particular tract of 
land held under perpetual lease. In the case of ordinary 
American ground rents there is an individual ownership 
distinct from the leasehold; but here there is merely a tie 
between the individual leaseholder and the Government. 
Accordingly, for all practical purposes, a purchase of the 
leasehold with that Government’s consent would be equiv- 
alent toa purchase of the land itself. The original pur- 
chase of 1867-13871 was of land held under ground rent in 
just the same way. 

I find that the hospital was built upon ‘* bluff land No. 
99,” containing 1,715 tsubos; that the ground rent thereof 
amounted to $205.80, and that on July 15, 1872, Rear- 
Admiral Jenkins wrote the Secretary of the Navy as 
follows: 

‘* Herewith is transmitted for the files of the Department 
a copy of the title deed given by the Japanese Government 
to the United States of lot No. 99 at Yokohama, Japan, upon 
which the naval hospital is built. 

‘*This deed was returned by Rear-Admiral Rodgers to 
our minister, Mr. Long, with the request that he would 
endeavor to have the conditions of the lease, so far as they 
related to penalties imposed in case of neglect to fulfill the 
prescribed terms, modified, it being thought that those pen- 
alties were unusual and too severe. 

‘*Tt was ascertained, however, that in all leases of lots at 
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Yokohama the conditions are the same, and the minister was 
not able to obtain any modification of them in this case.” 

In my opinion the laws should be given a reasonable con- 
struction and application to further the object of the law- 
maker, and I think it would be unreasonable to hold the 
purchase in question, specifically appropriated for long after 
all the correspondence above referred to, illegal upon any 
theory suggested in your letter. | 

I observe that the price asked is 6,000 yen. Iam informed 
by the Mint Bureau of the Treasury Department that a yen 
is worth 49,5, cents, consequently 6,000 yen are well within 
the appropriation of $5,000. 

Respectfully, 
CHARLES W. RUSSELL, 
Acting Attorney-General. 
The SECRETARY OF THE Navy. 


OFFICERS OF THE MARINE CORPS AND OF THE NAVY— 
RELATIVE RANK. 


Section 1466, Revised Statutes, fixes the relative rank of officers of the 
Army and of the Navy. 

The expression ‘‘ lineal rank being considered,’ in that section, means 
siinply that it is not necessary to specify and fix relative staff rank, 
since staff officers in both services possess assimilated lineal rank. 

There is no statutory provision expressly regulating the relative rank 
and precedence of officers of the Marine Corps and officers of the 
several staff corps of the Navy, but there are provisions which, with 
the long-established and settled usage and practice of the Army and 
Navy, regulate it with the same certainty as if by enactment in terms. 

Whatever will be the relative rank of an officer of the Army to either 
line or staff officers of the Navy, that would also be the relative rank 
as to them as officers of the Marine Corps. 

The opinion of October 7, 1905 (25 Op., 517), with the additional holding 
that sections 1466 and 1603, Revised Statutes, apply also to officers of 
the staff corps of the Navy, furnisles a complete guide to the provisions 
of law which regulate the relative rank and precedence of officers of 
the Marine Corps and of the several staff corps of the Navy. 

“he Navy Department would not have the authority (with the approval 
of the President) to amend the Navy Regulations so as to do away 
with the practice as to the relative rank of ofticers of the Marine Corps 
and line officers of the Navy, established in accordance with the 
opinion of the Attorney-General of October 7, 1905 (25 Op., 517). 
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The relation as to rank which ofticers of the Marine Corps hold to other 
officers is prescribed bysection 1603, Revised Statutes, and could not be 
changed by any act of the President or of the Navy Department. 


DEPARTMENT OF JUSTICE, 
July 20, 1900. 

Sir: I have the honor to respond to your note of July 
13, 1906, in which you request an answer to the following 
questions: 

‘*1. What provision of law regulates the relative rank 
and precedence of officers of the Marine Corps and officers 
of the several staff corps of the Navy?” 

‘*2. Are the provisions of section 1466 of the U. S. 
Revised Statutes applicable to line officers of the Navy only, 
or do they determine the relative rank and precedence of 
statf officers of the Navy toward officers of the Army also?” 

**3. Would the Department have authority to amend (with 
the approval of the President) the Naval Regulations, as 
suggested in the memorandum of the Bureau of Navigation, 
inclosed with the papers herewith submitted, the effect of 
such proposed amendment being to do away with the prac- 
tice as to the relative rank of officers of the Marine Corps 
and the line officers of the Navy, established in accordance 
with your letter of October 7, 1905¢” 

Answering first your second question: Section 1466, Re- 
vised Statutes, fixes the relative rank of officers of the Army 
and officers of the Navy. Thus, vice-admirals rank with 
lieutenant-generals, commodores with brigadier-generals, 
captains with colonels, und so on through the list. 

This section ts general, with no exception or limitation, 
and therefore it applies equally to all officers of the Navy 
of the grades there mentioned, whether of the line or staff. 
That section contains the clause ‘* lineal rank only beimg 
considered,” but that simply means that it is not necessary 
to specify and fix relative staff rank, since staff officers in 
both services possess assimilated lineal rank. 

Your first question asks, ** What provision of law regulates 
the relative rank and precedence of officers of the Marine 
Corps and officers of the several staff corps of the Navy ¢” 
There is no statutory provision expressly regulating this, 
but there are such provisions which, with the long estab. 
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lished and settled usage and practice of the Army and Navy, 
regulate it with the same certainty as if by enactment in 
terms. 

A similar question as to the relative rank and precedence 
of officers of the Marine Corps and officers of the line in 
the Navy was carefully considered in an opinion to your 
Department on October 7, 1905. That opinion fully an- 
swers your present question, if it is applicable to officers of 
the staff corps also, as well as to officers of the line of the 
Navy 

Section 1605, Revised Statutes, provides that— 

‘** The officers of the Marine Corps shall be, in relation to 
rank, on the same footing as officers of similar grades in 
the Army.” 

Here, too, the section is general in its terms, with no 
exception or limitation as to application. It does not 
restrict this similarity of rank to officers of the Army, but 
provides that ‘‘ officers of the Marine Corps shall be, 
relation to rank, on the same footing as officers of similar 
grades inthe Army.” That is to say, whatever relation as 
to rank one army officer may hold as to another officer, 
that is the relation which an officer of the Marine Corps of 
similar grade holds. And as to rank and its resulting prece- 
dence, the relation of an officer of the Marine Corps to an 
oficer in the Navy, line or staff, 1s precisely that which an 
army Officer of iniilar grade would hold to such naval 
officer. In no other way can these officers be on the same 
footing, as to rank, as this section requires. This 1s as 
applicable to officers of the staff corps of the Navy as to 
officers of the line. 

In determining this relative rank of officers ino similar 
grades, Congress has, as a rule, adopted the criterion of 
seniority of commission, though in a few instances length 
of service is made to govern. The latter is the case with 
reference to staff officers in their several corps and grades, 
and in relation to officers of the line of the Navy, with whom 
they hold relative rank, as provided in sections 1485-1486, 
Revised Statutes. That is to say. in the Army the test of 
rank in any grade is date of commission, and the period of 
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actual service as an officer of the United States is not taken 
into account except in cases where the date of appointment 
and of commission is the same (sec. 1219, R. S.; see also 
arts. 9, 10, Army Regulations, 1904). The Navy rule is 
similar (sec. 1467, R. S.): ‘* Line officers shall take rank in 
each grade according to the dates of their commissiofs.” 
That is the general rule, and it is the established rule as 
between the two services, because line title and rank alone 
are considered in fixing relative rank between officers of the 
Army and of the Navy. In other words, the necessary 
inference from these various provisions of law, and imme- 
morial usage and comity between the Army and Navy, is 
that the line rule of date of commission applies. This is all 
entirely consistent with the special rule in the Navy and 
within any particular grade that, as between line and staff 
officers in that grade, length of service shall determine the 
precedence (secs. 1485. 1486, ut xup.). 

However this may be, it is certain that under any cri- 
terion, whatever will be the relative rank of an officer of 
the Army to either line or staff officers of the Navy, that 
would also be the relative rank as to them of an officer of 
the Marine Corps. 

With the addition of the above holding that sections 1466 
and 1603 apply also to officers of the staff corps of the Navy, 
my former opinion of October 7, 1905, furnishes a full 
answer to your first question, as the same legal provisions 
and settled practice of the Army and Navy there referred 
to as regulating the rank and precedence of officers of the 
Marine Corps and officers of the line of the Navy regulate 
the rank and precedence of such marine officers with officers 
of the staff corps of the Navy. 

Replying to your third question, I would say that what- 
ever rules or regulations, or amendments thereof, the Presi- 
dent or the Secretary may make for the government of the 
Navy, they must be always with the limitation that they are 
not inconsistent with existing law. 

The relation as to rank which officers of the Marine Corps 
hold as to other officers is prescribed by act of Congress, 
viz, section 1603, Revised Statutes, and could not be changed 
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by any act of the President or of your Department. This 
question is answered in the negative. 
Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF THE Nayt. 


FEDERAL BUILDING AT SARATOGA SPRINGS, N. Y.—APPRO- 
PRIATIONS. 

Various acts of Congress appropriating money for the purchase of a site 
and the erection thereon of a Federal building at Saratoga Springs, 
N. Y., considered, and held, that the act of June 30, 1906 (34 Stat., 
773), Which increased the cost theretofore fixed by Congress by $35,000, 
and authorized the Secretary of the Treasury to enter into contracts 
for the completion of the building within the limit of cost, including 
site, authorizes that officer to acquire the site and erect the building 
at a total cost of $125,000. The intent of that act was to ignore the 
previous division between the cost of the site and the cost of the 
building and substitute a lump-sum limit or measure for both build- 
ing and site. 

The Secretary is therefore not limited as to the cost of the site, but a 
sufficient amount of the appropriation should be reserved to properly 
erect the building. 


DEPARTMENT OF JUSTICE, 
AAngust 2, 1906. 

Sir: [ have received your communication dated July 27, 
1906, requesting an opinion, as follows: 

‘Certain legislation has been enacted from time to time 
during a period of four years with respect to the acquisition 
of a site and the erection thereon of a Federal building at 
Saratoga Springs, N. Y., under which the Department has 
endeavored to aet, and desires further to act, within the limit 
of its authority, and I have the honor to invite your atten- 
tion to such legislation and request to be advised as to its 
effect: Section 5 of the omnibus public building bill, ap- 
proved June 6, 1902 (32 Stat.. 310), provides, in part, as 
follows: 

‘* That the Secretary of the Treasury be, and he is hereby, 
authorized and directed to acquire, by purchase, condemna- 
tion, or otherwise, 2 suitable site fora United States post- 
oftice and other governmental offices in each of the cities 
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enumerated in this section, within its respective limit of 
cost hereby fixed: * * * Saratoga Springs, New York, 
fifteen thousand dollars.’ 

‘It is provided in the same section that, upon the failure 
of the Secretary of the Treasury to acquire a suitable site 
in any city mentioned in said act within the limit of cost 
herein set forth, und within two years after the passage of 
said act, then so much of the act as applies to the city or 
cities where such failure occurs shall be null and void. The 
Department was unable to secure a suitable site at Saratoga 
Springs, N. Y., within the limit of cost tixed therefor, and 
the following legislation was enacted in the omnibus public 
building bill approved March 3, 1903, and will be found 
under section 3 (32 Stat., 1207): 

‘**That to enable the Secretary of the Treasury to give 
effect to and execute the provisions of existing legislation 
authorizing the purchase of sites in the several cities here- 
inafter enumerated, the limit of cost heretofore fixed by 
Congress therefor be, and the same is hereby, increased, 
respectively, as follows: * * * United States post-office 
at Saratoga Springs, New York, froin fifteen thousand dol- 
lars to twenty thousand dollars: Promded, That the Secre- 
tary of the Treasury ts hereby authorized, in his discretion, 
to contract for the erection and completion of a suitable 
building, including fireproof vaults, heating and ventilating 
apparatus and approaches, complete, for the use and accom- 
modation of the United States post-office and other govern- 
mental offices, upon a site secured, or to be secured, within 
the limit of cost herein provided at Albert Lea, Minnesota, 
and Saratoga Springs, New York, the limit of cost of build- 
ing at Albert Lea, Minnesota, to be thirty thousand dollars, 
and the limit of cost of building at Saratoga Springs, New 
York, to be seventy thousand dollars.’ 

**It will be observed that the limit of cost of site and 
building at Saratoga Springs, N. Y., is separately and spe- 
cifically fixed in the paragraph just quoted. 

-- A further effort was made under the provisions of the 
legislation last quoted to secure a Federal building: site at 
Saratoga Springs, N. Y., within the limit of $20,000 fixed 
therefor, but without success. 
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‘‘In the meantime the following legislation was enacted 
and will be found in the sundry civil act approved April 28, 
1904 (33 Stat., 457): 

‘** Zanesville, Ohio, post-office: For continuation of build- 
ing under present limit, twenty-five thousand dollars: ?ro- 
vided, That the limitation of two years fixed in the proviso 
to section five of the act to increase the limit of cost of cer- 
tain public buildings, to authorize the purchase of sites for 
public buildings, to authorize the erection and completion 
of public buildings, and for other purposes, approved June 
6, 1902, in which to acquire a suitable site in any city 
mentioned in said act, is hereby extended for one year, to 
June 6, 1905." 

‘*No site fora public building at Saratoga Springs has 
yet been acquired by the Government because the limit of 
cost fixed therefor was insufficient for the purpose. Upon 
these conditions becoming known to the Committee on Pub- 
lic Buildings and Grounds there was included in section | 
of the omnibus public building bill, approved June 30, 1906 
(34 Stat., 773), the following item: 

“That to enable the Secretary of the Treasury of the 
United States to give effect to and execute the provisions 
of existing legislation authorizing the purchase of sites and 
the erection thereon of public buildings in the several cities 
hereinafter enumerated, the limit of cost heretofore fixed 
by Congress therefor be and the same is hereby increased, 
respectively, as follows, and the Secretary of the Treasury 
is hereby authorized to enter into contracts for the com- 
pletion of each of said buildings within its respective limit 
of cost, including site * * * United States post-office at 
Saratoga Springs, New York, thirty-five thousand dollars.’ 

‘The fact that Congress has enacted additional legisla- 
tion since the expiration of the time limited for the acquisi- 
tion of sites mentioned in the act of June 6, 1902, above 
referred to, would scem to this Department to indicate that 
the legislative intent was to give the Secretary of the Treas- 
ury authority Co acquire a site and construct a pubhe build- 
ing at Saratoga Springs, N. Y., and thereby to repeal 
pro tanto the limitation contained in the proviso in section 
5 of the act of June 6, 1902, relating to the time within 
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which sites were to be acquired in all cities mentioned in 
said act, and to revive the previous authorization respecting 
the acquisition of a site and the erection thereon of a public 
building at Saratoga Springs, N. Y. 

The Department is not certain whether the effect of the 
leyislation above referred to is to fix the limit of cost for 
site and building at Saratoga Springs, N. Y., at $105,000 or 
$125,000, and therefore has the honor to request un expres- 
sion of your opinion upon this feature and upon the fur- 
ther feature as to whether the effect of said legislation is 
such that in acquiring a site at Saratoga Springs, the Depart- 
ment is limited to any particular amount so long as the bal- 
ance of the limit of cost remaining for the purchase of a 
site will be sufficient to enable the Department to construct 
on the site a suitable building of the character contemplated 
hy said legislation.” 

In addition to the statutes quoted in your letter there 
are four appropriations, one dated April 28, 1904, reading: 
‘Saratoga Springs Post-Office, N. Y. For commencement 
of building under present limit, $20,000;” another dated 
March 3, 1905, reading: ‘‘Saratoga Springs Post-Oflice, 
N. Y. For continuation of building, $20,000.” The total 
appropriations are $60,000. 

There is no other legislation, and has been no other, so 
far as I am advised, concerning the site or building at Sara- 
toya Springs, N. Y. 

When, therefore, Congress in the act of June 30, 1906, 
speaks of ** enabling the Secretary of the Treasury to give 
effect t» and execute the provisions of existing legislation 
authorizing the purchase of sites and erections of buildings,” 
the legislature must have had in mind all or some of that 
above quoted, so far as the post-office at Saratoga Springs 
is concerned. 

And it doubtless did have in mind only the provisions of 
the act of 1902, expressly authorizing the purchase of the 
site for $15,000, or the act of March 3, 1903, increasing 
the cost of the site to $20,000 and expressly authorizing 
the erection of the building at a cost stated, or both of these 
acts, because it is only these that purport to be *‘ legislation 
authorizing the purchase,” etc. 
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The former had become null and void as to Saratoga 
Springs, owing to the failure to purchase the site within 
the time limit of three years. The latter was ‘‘ existing 
legislation,” unless it became null and void, because alto- 
gether dependent for life upon the former--that is to sav, 
unless the failure to procure a site within the time limit 
ended all authority to procure a site. Of course no build- 
ing was intended to be, or could be, erected without first 
providing a site. 

In view of the fact that the time limit was still running 
when the act of 1903 was passed it is at least doubtful 
whether that law was still, in 1906, existing and effective 
legislation. | 

And an intention to revive ‘legislation authorizing the 
purchase,” ete., can not well be recognized in the act of 
1906, since Congress could not have meant to revive what it 
revarded as already existing. 

If this was a mistake, the legislature’s mistaken assump- 
tion as to the law does not, as a general proposition, revive 
or alter the law. In Zoven of Octawa ve Perkins, 04 ULS., 
260, the Supreme Court says: 

But it is urged that the reference to the act of 1857 is 
such a recognition of that act as to give it validity, if it had 
none before. This was certainly not the purpose of the act 
of LN6Y, nor do we think that such was its effect. The legis- 
lature could not thus, in 1869, give validity to a void act as 
anact passed in 1857, which was not constitutionally passed 
in that year, for that would be an evasion of the Constitu- 
tion. Tt could at most give it vitality as a new act from the 
date of the act of 1869. But this it does not profess to do; 
it only adopts its provisions for the purpose of the act then 
passed, And if the legislature of 1869 could have validated 
all proceedings had under the supposed act of 1857, it did 
not do so. [t did not profess to do it. No such purpose 
ix indicated in it. The most that can be said is that, in 
referring to the act of 1857, the legislature inadvertently 
supposed that it had been regularly passed. Whether such 
inadvertence was the result of a false sugeestion by inter- 
ested parties, or otherwise, is of no consequence. No in- 
tent to validate and establish the act of 1857, as a law, can 
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be gathered from the terms of the act of March 27, 1869. 
To give such a reference in a subsequent act, as ix here 
relied on, the effect of validating or reviving or vitalizing a 
void or repealed statute, when no such intention is expressed, 
would be dangerous and would lay the foundation for evil 
practices. The legislature might in this way he entrapped 
into the enactment or reenactment of laws when it bad no 
intention, or even suspicion, that it was doing so.” 

But it seems to me that, even supposing neither the act 
of 1902 nor that of 1903 in force, and that Congress was 
therefore mistaken in assuming that there was any ‘* exist- 
ing legislation” authorizing the purchase of a site and erec- 
tion of a building, it does not. follow that no such authority 
exists. 

The legislation we are considering involves no vested cr 
private rights. It is merely directory to officers of tle 
Government. It deals with the Government's own funds, 
and ix designed to create publie buildings of an ordinary 
and necessary kind. It can not be supposed that the unpre- 
cedented time limit referred to, whatever its object, signi- 
tied that no such building was at an early time te be erected 
at Saratoga Springs, or was such an important matter that 
Congress would not lightly disregard it in future legislation. 

These things being so, let us see whether Congress has 
not sufficiently legislated in 1906 to authorize the purchase 
of this site and erection of this building at a specitied limit 
of cost. The language 1s: 

**That to enable the Secretary of the Treasury of the 
United States to give effect to and execute the provisions 
of existing Jegislation authorizing the purchase of sites and 
erection thereon of public buildings in the several cities 
hereinafter enumerated, the damit of cost herctopore wared by 
Congress therefor be, and the same is hereby. dwereused, 
respectively, as follows and the Secretary of the Treasury 
Is herchy authorized to enter into contracts for the comple- 
tion of each building within its respective Limit of cost, 
including site. * * * United States post-office at Sara. 
toga Springs, New York, thirty-five thousand dollars.” 

First, is there anything uncertain as to the cost limit? 

In nearly all the other items in the law, providing fcr 
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increases at other cities, the amount stated is a quantity to 
be added toa lump sum for site and building, or. as above 
expressed, for ‘*the building including site.” 

I think this is a sufficient indication that the $35,000 is to 
be added to the prior cost limit of both site and building. 
It is ** the limit of cost heretofore fixed by Congress there- 
Jor” (for purchase of site and erection of building) that is 
*Shereby increased * * * $35,000.” 

But it may be said, if the act of 1903 Is not operative and 
the act of 1902 is absolutely null and void there is nothing 
to increase by $35,000. To think this is to ignore the 
nature of what is to be increased. It is not a sum appro- 
priated. It is a measure; and as though Congress had said 
the height of the building as heretofore fixed should be 
increased 20 feet. As there is no other ‘limit of cost 
therefor” that Congress could have intended to increase 
than the limit stated in the act of 1903, to say that that 
limit is increased by $35,000 gives us a definite limit, fixed 
by the act of 1906, whether the act of 1903 1s operative or 
not. Congress could have satd the limit shall be ascertained 
by adding $35,000 to a limit stated ina certain newspaper 
instead of referring to a prior law. 

The limit of cost being definitely given by the act of 1906 
and in no way dependent upon the vitality of other legisla- 
tion, can we say that that act also authorizes in the same 
independent way the purchase of the site and erection of 
the building 4 

The language following the fixing of the limit of cost for 
sites and buildings in the various cities is, ‘Sand the Secre- 
tary of the Treasury is hereby authorized to enter into con- 
tracts for the completion of each of said buildings within its 
respective limit of cost, Including site.” 

To unqualifiedly authorize the completion of a building 
the site of which has not vet been purchased and say what 
the limit of cost for site and building shalt be, is impliedly 
to authorize the purchase of the site, since the building can 
not be completed until the site is first purchased. 

It may be said the completion of the building is not un- 
qualitiedly authorized, since there is a reference to existing 
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legislation as having already authorized it, and this last 
authorization would not have been made if the failure of 
the former one had been known. 

In the nature of things as already suggested, there is no 
reason to believe that Congress would, in 1906, refuse to 
carry out the project it started in 1902 and approved by six 
or seven pieces of legislation, including appropriation laws, 
because the site was not purchased prior to a certain date in 
1905. But, more important than these considerations, is 
this: Congress can not be presumed, in the face of its positive 
recital, to know that there was no existing legislation author- 
izing the purchase, etc., but it can and is to be presumed to 
know what time limit the act of 1902 provided, and is further 
to be presumed to know such things concerning the object 
it is legislating about as that the site had not been purchased 
within that limit. Nevertheless, it authorized the comple- 
tion of the building und fixed the limit of cost for site and 
building. 

But we need not rely upon the presumption that it knew 
the site had not been purchased when it passed the law of 
1906, since we have evidence that this fact was brought to 
the attention of the proper committee; und we need not 
ignore the prevailing and unavoidable method of legislating 
about matters of business detail largely by committee 
rather than by the full Congress. On February 2, 1906, 
the Secretary of the Treasury, upon request, made a report 
addressed to the chairman of the Committee on Public 
Buildings and Grounds of the House of Representatives, 
upon H. R. 3040, introduced December 5, 1905, providing 
a lump sum of $150,000 for the purchase of the site and 
erection of the building at Saratoga Springs, N. Y., and 
sald: . 

‘* From computation made in this Department it appears 
that a one-story building of 6,000 square feet ground area, 
with basement and attic, is sufficient, and that a fireproof 
building of the dimensions indicated, including fireproof 
vaults, heating and ventilating apparatus, and approaches, 
complete, will cost $90,000. It is estimated that a suitable 
site can be secured for $35,000.” 
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It may be remarked in passing that $90,000 is $20,000 
plus $70,000, the limits of cost given in the act of 1903 for 
the site and building. 

Congress having, in 1906, knowing that the time limit of 
the act of 1902 had expired, and that no site had been pur- 
chased within the limit, used language of present authoriza- 
tion, express as to the completion of the building and 
implying authorization as to the site, and having at the 
same time fixed definitely the limit of cost for site and build- 
ing, it seems to me we should treat that language as suffi- 
clent, without aid from the supposed *‘ existing legislation.” 

In Postinaster-General ve karly (12> Wheat... 146), the 
Supreme Court says: 

* The jurisdiction of the district courts then over suits 
brought by the Postmaster-General for debts and balances 
due the general post-office is unquestionable. Has the cir- 
cuit court Jurisdiction? The language of the act Is that 
the district court shall have cognizance, concurrent with the 
courts and magistrates of the several States and the circuit 
courts of the United States, of all suits, ete. What is the 
meaning and purport of the words * concurrent with” the 
circuit: courts of the United States’ Are they entirely 
senseless? Are they to be excluded from the clause in 
which the legislature has inserted them, or are they to be 
taken into view, and allowed the effect of which they are 
capable? The words are certainly not senseless. They 
have a plain and obvious meaning. And it is, we think, a 
rule that words which have a meaning are not to be entirely 
disregarded in construing a statute. We can not under- 
stand this clause as if these words were excluded from it. 
They, perhaps, manifest the opinion of the legislature that 
the jurisdiction was in the circuit courts; but ought. we 
think. to be construed to give if. if it did) not previously 
eXIst. 

w & * x * 

The phrase may inply that power was previously given 
to the other, but tf. in fact. it had not been given, the 
words are capable of imparting it. Tf they are susceptible 
of this construction, they ought to receive it, because they 
will otherwise be totally Mmoperateve, or will contradict. the 
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other parts of the sentence, which shows plainly the inten- 
tion, that the district court shall have cog@nizance of the 
subject, and shall take it to the same extent with the circuit 
courts. 

** Tt has been said, and perhaps truly, that this section was 
not framed with the intention of vesting jurisdiction in the 
circuit courts. The title of the act, and the language of 
the sentence, are supposed to concur in sustaining this prop- 
osition. The title speaks only of State and district courts. 
But it is well settled that the title can not restrain the 
enacting clause. It is true that the language of the section 
indicates the opinion that jurisdiction existed in the circuit 
courts rather than an Intention to give it, and a inistaken 
opinion of the legislature concerning the law does not make 
law. Butif this mistake be manifested in words competent 
to make the law in future, we know of no principle which 
can deny them this effect. The legislature may pass a 
declaratory at. which, though inoperative on the past. may 
act in future. This law expresses the sense of the legisla- 
ture on the existing law as plainly as a declaratory act, and 
expresses it In terms capable of conferring the jurisdiction. 
We think, therefore. that in a case plainly within the 
judicial power of the Federal courts as prescribed in the 
Constitution. and plainly within the general policy of the 
legislature, the words ought to receive this construction.” 

lam of opinion that vou are authorized by the act of 1906 
to aequire the site and erect the building, at a total cost of 
$125,000. You also desire to know whether you are limited 
to any particular amount in purchasing the site, provided 
you leave enough to properly erect the building. 

You undoubtedly have in mind the division made in the 
act of 1903 between site and building —$20.000 for site and 
$70,000 for building. 

The three amo.ints are to be added together to make a 
limit of cost ‘‘ therefor “—for site and building. The act of 
1806 alone, or in conjunction with the prior legislation, 
whether in force or not, furnishes no rule by which the 
#35.000 part of the measure should be divided between the 
site and building. For this reason, and in view of the lan- 
guage concerning the limit of cost of site avd building and 
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concerning ‘*the building, including site,” in view also of 
the fact that this language contemplated the usual case, of 
which many instances follow, of a limit for both together, I 
think the intent was to ignore the previous division and 
substitute a lump sum limit or measure for both site and 
building. 

In my opinion, therefore, you are not limited as to the 
cost of the site, except, as you suggest, that enough should 
be reserved to properly erect the building. 

Respectfully, 
CHARLES W. RUSSELL, 
Acting Attorney- General. 
The SECRETARY OF THE TREASURY. 


EIGHT-HOUR LAW—CONSTRUCTION OF NAVAL VESSELS 
UNDER CONTRACT. 


The act of August 1, 1892 (27 Stat., 340), limiting the hours of service of 
laborers and mechanics employed on the public works of the United 
States, does not apply to vessels under construction for the Navy by 
contract with builders at private establishments. 

Materials for such vessels, such as armor, guns, and other articles ob- 
tained under special contracts, are a fortivri, not within the statute. 
Suggested, however, that the words ‘‘public works’? can not be re- 
stricted to the conception of fixed things, such as land and structures 
thereon. The expression is used in river and harbor acts which pro- 
vide for repairs to breakwaters and for improving rivers according to 
projects submitted, including, probably, dredging and deepening of 
channels, the interest of the United States therein being akin in per- 
manence and completeness to title to real estate and ownership of 

fixed structures. 

Suggested, also, that there is a difference between ‘‘ public work”’ and 
‘oubhe works,” the former being the broader term and including the 
progress or activity, and the latter the product or completed thing. 

Opinion of August 24, 1892 (20 Op., 454), approved and affirmed. 


DEPARTMENT OF JUSTICE, 
dlugust 3, 1906. 
Sir: Your letter of July 23 submits the question whether 
the act of August 1, 1892, entitled ‘‘An act relating to the 
limitation of the hours of daily service of laborers and 
mechanics employed upon the public works of the United 
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States and of the District of Columbia” (27 Stat., 340), 
applies to labor under contract for the construction of naval 
vessels, The act provides: 

**That the service and employment of all laborers and 
mechanics who are now or may hereafter be employed by 
the Grovernment of the United States, by the District of 
Columbia, or by any contractor or sub-contractor upon any 
of the public works of the United States or of the said 
District of Columbia is hereby limited and restricted to 
eight hours in any one calendar day, and it shall be unlaw- 
ful for any officer of the United States Government or of 
the District of Columbia, or any such contractor or sub- 
contractor whose duty it shall be to employ, direct or con- 
trol the services of such laborers or mechanics, to require 
or permit any such laborer or mechanic to work more than 
eight hours in any calendar day except in case of an extra- 
ordinary emergency.” 

Section 2 of the act provides a penalty for violation by an 
oflicer or contractor, and section 3 excepts from the opera- 
tion of the act contracts entered into prior to its passage. 

The question therefore is, in effect, whether the phrase 
‘public works of the United States,” as used in the act of 
August 1, 1892, comprehends vessels under construction for 
the Navy by contract with builders at private establishments 
over which the Government has no executive control or 
supervision. It seems that various vessels are under con- 
struction in accordance with the requirements of the act of 
August 3, 1886 (24 Stat., 215), and as authorized by different 
annual appropriation acts under the heading ** Increase of 
the Navy;” and contracts in the usual form, postponing 
acceptance of the vessel and coinplete title in the Govern- 
ment until final delivery, have accordingly been made for 
the construction of a number of such vessels in private 
establishments of shipbuilders. 

It was held by Attorney-General Miller (20 Op., 454) that 
the act of 1892 does not apply to the case of a contract for 
furnishing certain materials to the Government for use ‘in 
the construction and equipment of public buildings. In 
another opinion (id., 463) Mr. Miller considers the case of 
laborers and mechanics employed by the Quartermaster’s 
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Department of the Army upon public works, and also of 
all other laborers and mechanics employed in the Quarter- 
master’s Department performing the usual and ordinary 
service of the character. He held that the law applies gen- 
erally and without limitation to ** public works” as to labor- 
ers and mechanics in the direct employment of the Govern- 
ment and of the District of Columbia, and that the lHmita- 
tion as to public works applies only to such persons as are 
in the employ of contractors and sub-contractors. That 
case, however, did not at all involve employment under 
contractors or sub-contrectors. 

Mr. Griggs, construing the act of August 18, 1894 (28 
Stat., 278). °° for the protection of persons furnishing mate- 
rial and labor for the construction of public works,” held 
that that act does not refer to contracts for the construction 
of naval vessels. Ife said (23 Op., 175): 

The object of the act was to afford a better method for 
enforcing against the contractor the claims of laborers and 
material men who had done work or furnished material 
upon property actually belonging to the United States, such 
as public buildings which could only be created upon land 
to which the United States had acquired a complete title— 
fortifications, river and harbor improvements, and such 
other things as are commonly understood under the desig- 
nation of ** public works.” * * * The statute of 1894 
intended, in a measure, to remedy the defect in the means 
of collection at the disposal of laborers and material men 
against contractors upon such works. No such reason 
applies to cases of the construction of a specific article not 
attached to soil the title of which is in the United States, 
but which is a mere movable article the whole title to which 
remains in the contractor until its completion and accept- 
ance by the Government.” 

A similar construction has recently been given to the act 
of s+ by the Supreme Court of New York tn the case of 
Bell » Empire State Surety Company, not yet reported, 
where the court, citing Mr. Griggs’ opinion, says: 

The materials furnished by the plaintiffs under their 
sub-contract do not come within the purview of the act in 
question. Neither the plaintiffs nor the company were 
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engaged in the construction of any public building or the 
prosecution or completion of any public work within the 
meaning of the law. The plaintiffs were furnishing mate- 
rials to a private corporation, to be used in the construction 
of boats which afterwards might, or might not, become the 
property of the United States Government. * * * The 
object of the act is fully subserved by construing it tc relate 
to the construction of public buildings and the prosecution 
and completion of public works, in the sense that they belong 
toand are the property of the public, and to repairs thereof.” 

Undoubtedly ** public works” is a phrase of rather wide 
signification, and it has not been precisely and fully detined. 
As shown, Mr. Miller and Mr. Griggs applied it to public 
buildings, and Mr. Griggs to river and harbor improve- 
ments. (Cf. United States v. Jefferson, 60 Fed. Rep., 736.) 

In 20 Op., #45, a timber dry dock was characterized as 
‘‘a valuable and permanent improvement of real estate 
belonging to the United States,” and it was held that, being 
solely for the use and benefit of the United States, it was 
‘‘to be regarded as one of the ‘public works of the United 
States’ under this eight-hour law.” 

‘*The term ‘public works’ is defined as all fixed works 
<«ontracted for public use, as railways, docks, canals, water- 
works, roads, etc. [citing Century Dictionary].” (£ddzs v. 
Grand Rapids, 82 N. W., 244; 123 Mich., 567.) 

(See also Winters v. Duluth, 82 Minn., 127.) 

The titles of statutes and sub-headings thereof are not con- 
trolling, but they are often significant and persuasive. 
Besides other instances which might be given in this matter, 
consider the naval appropriation act of 1905 (act March 3, 
1905, 33 Stat., 1092, 1101, 1104, 1105, 1116), where there are 
various specific appropriations for ‘‘ public works” under 
the Secretary, under the different bureaus, and under the 
Marine Corps, while new construction of vessels by contract 
or in navy-yards is authorized under the heading ‘* Increase 
of the Navy.” The act immediately following is the river 
and harbor act of that year (33 Stat., 1117), and is technically 
entitled ‘‘An act making appropriations for the construc- 
tion, repair, and preservation of certain public works on rivers 
and harbors, and for other purposes.” 
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By this it is suggested that the term ** public works” can 
not be restricted to the conception of a fixed thing, land 
and structures thereon, for river and harbor acts not only 
provide for ‘* repairs to breakwater,” for example, but also 
‘for improving said river in accordance with the project 
submitted, etc., which might include dredging alone, substan- 
tially, and the mere deepening of a channel. Insucha case 
the paramount control by the United States over the marine 
belt, harbor areas, and navigable waters 1s akin, in the 
interest created and in its permanence and completeness, to 
a title to real estate and ownership of fixed structures. But 
it is also true that ordinarily harbor and channel improve- 
ments by dredging and deepening involve tributary and per- 
manent ‘* works” like retaining walls, riprap, mattresses, etc. 

Without, however, attempting authoritatively to delimit 
this subject and say what things are embraced in the term 
** public works,” 1 am very certain that vessels under con- 
struction for the navy establishment are not, either in 
common acceptation or within legal intendments. Mr. 
iriggs, in the opinion cited above, points out the bearing 
upon the inquiry of the ordinary contracts for construction 
which have been substantially uniform for a long period, 
the title to the vessel remaining in the contractor until its 
conipletion and acceptance by the Government. 

The contracts affected by the present inquiry provide for 
«a Government lien, as payments on account are made for 
Various preliminary trials and preliminary and conditional 
acceptance, for final trial and acceptance, and for forfeiture 
in a certain contingency and the vesting of title in the Gov- 
ernment thereupon, all showing that complete title does not 
rest in the Government until the conditions and covenants 
specified are fulfilled. 

In a case involving a similar point (Clarkson v. Stevens, 
106 U. S., 505, 515-517) the Supreme Court has held that — 

** Accordingly, we are of opinion that the fact that advances 
were made out of the purchase money, according to the con- 
tract, for the cost of the work as it progressed and that the 
Government was authorized to require the presence of an 
agent to join in certifving to the accounts, are not conclu- 
sive evidence of an intent that the property in the ship 
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should vest in the United States prior to final delivery. 
Indeed, in reference to the latter circumstance, it is notice- 
able as indicating a contrary intention that the authority of 
the inspecting offiter was expressly limited, so that it should 
not extend to a right to judge of the quality and fitness of 
the materials or workmanship, such matters and all others 
concerning the performance of the contract being reserved 
for determination after the completion of the work as a con- 
dition of acceptance and final payment. * * * 

‘It is thus apparent, as we think, from these stipulations 
that the vessel was in all respects to be at the risk of the 
builder until, upon its completion, the United States should 
accept it upon final examination and certificate as conform- 
ing in every particular with the requirements of the con- 
tract, and answering the description and warranty of an 
efficient steam battery for harbor defense, shot and shell 
proof.” 

That opinion quotes the rule laid down in Williams y. 
Jackman, 16 Gray, 514, viz: 

‘** Under a contract for supplying labor and materials and 
making a chattel no property passes to the vendee till the 
chattel is completed and delivered or ready to be delivered. 
This is a general rule of law. It must prevail in all cases 
unless a contrary intent is expressed or clearly implied from 
the terms of the contract.” 

(See also United Stutes vy. Ollinger, 55 Fed. Rep., 959.) 

Further, the uniform construction of the Navy Depart- 
ment appears to have been that neither the act of 1892 nor 
the act of 1894 (supra) applies to contracts for the construc- 
tion of vessels for the Navy. And, finally, it seems that 
various bills have been introduced in Congress since 1892 to 
extend the eight-hour limitation of the work of laborers and 
mechanics to the performance of all contracts entered into 
by the Government, but no such measure has been enacted 
into law. If that is the proper policy of the Government 
and ought to be the law, it is for Congress in the exercise 
of its judgment and discretion so to provide. 

A distinction is manifest under certain State statutes and 
decisions between ‘‘public work” (in the singular) and 
** public works,” suggesting generally the difference between 
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the process or activity and the product or completed thing. 
‘Public work,” therefore, may be a broader conception 
than ‘* public works.” But it is not necessary to pursue that 
analysis for the purposes of the present question, because 
‘* public works” is the phrase used in all Federal statutes 
on the subject, so far as I can discover, and it is the phrase 
used in the act of 1892. 

My conclusion, therefore, is that the act of August 1, 
1892, limiting the hoursof serviceof laborers and mechanics 
employed on the public works of the United States and of 
the District of Columbia does not apply to vessels under 
construction for the Navy by contract with builders at pri- 
vate establishments. The case of material for such vessels, 
as, for instance, armor, guns, and other articles obtained 
under special contracts, is @ fortiorc; and, besides, rests 
fully on the ruling of Attorney-General Miller in 20 Op.. 
454, as above cited, which is hereby expressly approved and 
affirmed. 

Very respectfully, 
HENRY M. HOYT, 
Solicitor- General. 
Approved: 
W. H. MOODY. 


The SECRETARY OF THE Navy. 





EIGHT-HOUR LAW—CONTRACTORS FURNISHING QUARTER- 
MASTER’S SUPPLIES. 


The act of August 1, 1892 (27 Stat., 340), known as the eight-hour law, 
does not apply to contractors furnishing the Quartermaster’s Depart- 
ment with supplies. 

DEPARTMENT OF JUSTICE, 


August 4, 1906. 

“ir: Your letter of July 25 asks the question, Whether 
the eight-hour law of August 1, 1892 (27 Stat., 840), should 
be construed as applying to contractors furnishing the Quar- 
termaster’s Department with supplies. 

I have the honor to answer your question as follows: The 
act provides — 

‘That the service and employment of all laborers and 


The Secretary of War. 37 


mechanics who are now or may hereafter be employed by 
the Government of the United States, by the District of 
Columbia, or by any contractor or sub-contractor upon any 
of the public works of the United States or of the said Dis- 
trict of Columbia is hereby limited and restricted to eight 
hours in any one calendar day * * *,” 

In 20 Op., 459, Attorney-General Miller held that the 
law applies generally to laborers and mechanics in the direct 
employment of the Government and the District, and that 
the limitation to public works applies only to such persons 
in the employ of contractors (opinion of August 27, 1892). 

In 20 Op., 454 (August 24, 1892), there was a contract to 
furnish certain supplies for various public buildings. Mr. 
Miller held that the law did not apply to such contracts. 
The question put to him was: ‘* Whether or not a contract 
for the supply of the above-named articles would be 
embraced within the provisions of the so-called eight-hour 
law (approved August 1, 1892) under the designation of 
‘public works.’” Mr. Miller said: 

--From your statement of facts it does not appear that 
the persons who furnish the lock boxes, lock drawers, etc., 
are to do any work upon the public buildings. So far as 
appears, they simply contract to deliver to the Government, 
at the freight depot at the various points of destination, 
the goods in question. In other words, their contract is a 
contract for the furnishing of materials to be used in public 
buildings and not for the service and employment of labor- 
ers or mechanics to be employed upon such buildings. To 
hold that in purchasing materials to be used in the erection 
and fitting up of public buildings the requirement that such 
materials shall only have been manufactured by persons 
working eight hours a day would render this law impossible 
of execution. If the law 1s applicable to the goods you 
name, it is not seen why it would not be equally applicable 
to a purchase of spikes, nails, lumber, brick, etc., entering 
into the construction of Government buildings.” 

In an opinion which I| have just rendered to the Secretary 
of the Navy [ante, p. 30], regarding the application of this 
law to the construction of vessels for the Navy under con- 
tract with private establishments, it is held that the law is 
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not applicable to such a contract, and also that the furnish- 
ing of equipment and material for such vessels—as, for 
instance, armor, guns, etc.—under special contract is not 
embraced within the law. 

The case presented by you appears to me to be clearer 
even than the foregoing cases, for, presumably, quarter- 
master’s supplies for the use of the Army are such as, gen- 
erally speaking, are consumed sooner or later in the using. 
In the opinion to the Secretary of the Navy just cited I 
followed Mr. Miller’s opinion of August 24, 1892 (ut sup.). 
1 again approve that opinion, and therefore have the honor 
to answer your question in the negative. 

Very respectfully, 
HENRY M. HOYT, 


Acting Attorney-General. 
The SECRETARY OF War. 





COMMISSARY STORES—ANNUAL REPORTS OF SALES. 


Section 5 of the act of June 30, 1906 (34 Stat., 763), requiring the heads 
of Executive Departments or other Government establishments to 
furnish the Secretary of the Treasury annually a statement of all 
money received by them during the previous fiscal year, arising from 
proceeds of public property, apples to sales, and purchases from the 
proceeds of sales, of commissary stores, under section 3618, Revised 
Statutes, and the act of March 3, 1875 (18 Stat., 410). 


DEPARTMENT OF JUSTICE, 
August 8, 1906. 

Str: | have received your request for an opinion as fol- 
lows: 

‘* By section 5 of the act of Congress, approved June 30, 
1906 (34 Stat., 763), it is provided as follows: | 

‘** Hereafter the Secretary of the Treasury shall require. 
and it shall be the duty of the head of each Executive De- 
partment or other Government establishment to furnish 
him, within thirty days after the close of each fiscal year a 
statement of all money arising from proceeds of public 
property of any kind or from any source other than the 
postal service, received by said head of Department or other 
yovernment establishment during the previous fiscal year 
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for or on account of the public service, or in any other man- 
ner in the discharge of his official duties other than as salary 
or compensation, which was not paid into the General 
Treasury of the United States, together with a detailed 
account of all payments, if any, made from such funds dur- 
ing such year. All such statements, together with a simi- 
lar statement applying to the Treasury Department, shall be 
transmitted by the Secretary of the Treasury to Congress 
at the beginning of each regular session.’ 

‘*Under section 3618 of the Revised Statutes, as amended, 
the proceeds of the sales of commissary stores are exempt 
from being covered into the Treasury. 

‘*Under the act of March 3, 1875 (18 Stat., 410), au- 
thority of law is given for the use of funds appropriated for 
the subsistence of the Army, for the purchase of stores for 
sale to officers and enlisted men, and under the same act 
it is provided that the proceeds of the sales of subsistence 
supplies shall hereafter be exempt from being covered into 
the Treasury and shall be immediately available for the 
purchase of fresh supplies. Under the workings of this 
law, stores for sale are purchased and when sold an addi- 
tional amount bought from the proceeds of such sales. In 
other words, purchases are made several times from the 
original amounts derived from the appropriation, the pro- 
ceeds of sale of which when returned are placed to the 
credit of disbursing officers, but do not revert to the Treas- 
ury, and thus by the return of the money and repurchase of 
other stores and the resale of these new stores an erroneous 
impression is given that a very large sum of money is used 
in the purchase of sale stores. The report of the Commis- 
sary-General for the fiscal year ending June 30, 1905, shows 
that the amount received from sales of stores during the 
fiscal yearand taken up for immediate disbursement amounted 
to $2,501,437.44, which is a sum arrived at by counting the 
gross amount of sales made. The amount originally ex- 
pended for these stores was probably from one-fifth to one- 
tenth of the amount received from the sale of same, but was 
reexpended from five to ten times, and the stores sold the 
same number of times, making this aggregate. These sales 
take place at posts in all quarters wherever a garrison of 
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United States troops is stationed. It will appear therefore 
that a report is made of the amount received from sales of 
stores during the fiscal year and taken up for immediate 
disbursement. The section above quoted requires a report 
to be made within thirty days after the close of the fiscal 
year. To comply with same it would be necessary to receive 
the reports from all the widely scattered posts over the 
world, which reports from many of the posts it would be 
impossible to receive within thirty days after the close of 
the fiscal year. So that if this feature of the law is to be 
complied with it will be necessary to have the reports from 
Porto Rico, Alaska, Hawaiian Islands, and the Philippine 
Islands cabled from each post immediately after the 30th of 
June, and such cable would practically have to be an entire ~ 
transcript of the monthly reports forwarded from the posts, 
and the expense of such cabling would be enormous. 

‘‘ The law requires detailed accounts of all payments made 
from funds which are the proceeds of sales. As above 
stated, such funds lose their identity when they are placed 
to the credit of various disbursing officers, becoming absorbed 
on the books of the sub-treasuries and United States deposi- 
taries with the funds which have been advanced to those 
officers from the Treasury Department or other sources, 
and to comply with the law would require as many separate 
accounts current as there are separate origins from which 
the funds are obtained, and it would appear that the objects 
of section 3618 and the act of March 3, 1875, would be 
frustrated. 

‘*To illustrate further how this matter applies at posts all 
over the country: The post commissary has to pay for the 
fresh beef and fresh vegetables delivered at the post, and 
we may estimate that such payments would require the sum 
of $700. His records show that he may expect to make 
sales of about $300 a month; and that he would have to pay 
about #100 as commutation of rations to enlisted men travel- 
ing under orders, men on furlough, sick in hospital, and 
hospital nurses; all of which objects are provided for in the 
appropriation bill. He would, therefore, need $500 to meet 
his obligations at the end of the month, which amount he 
requests to be placed to his credit in a designated depositary 
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by the chief commissary of the Department; which amount 
is so placed, being funds which had been advanced to the 
chief commissary, either directly through the Treasury or 
received by him from a purchasing commissary: which 
funds had either been advanced to the purchasing commis- 
sary directly from the Treasury or consist, in part, of some 
funds which have been turned in to him from proceeds of 
sales. At the end of the month the post commissary draws 
his check for the $500, pays the voucher for the beef and 
the balance in cash from funds received from sales. In case 
there is any balance of these funds received from sales, he 
deposits this in a depositary to his credit, and later on, if 
that balance is not required, it is invoiced to the chief com- 
missary, who, in turn, later may invoice it to a purchasing 
commissary, by whom it is used for the purchase of new 
supplies under the authority of the section above quoted. 

‘* In view of those apparently insuperable difficulties under 
the present method of accountability, and in view also of 
the provisions of section 3618 of the Revised Statutes and 
the act of March 3, 1875 (18 Stat., 410), I have the honor 
to request that you will advise this Department as to whether 
section 5 of the act of June 30, 1906, above quoted, applies 
to sales and purchases from the proceeds of such sales of 
commissary stores under section 3618, Revised Statutes, and 
said act of March 3, 1875.” 

1 recognize the difficulties you speak of and the somewhat 
unusual nature of the dealings with the funds in question, 
but I see no impossibility in the way of complying with the 
act of Congress, supposing it intended to apply to such 
funds as these, nor do | see any reason to believe that it 
was not so intended. So far as the returns from distant 
places are concerned, the law should be complied with as 
nearly as reasonably may be in the matter of time and the 
returns sent by mail. They will be received in ample time 
for the report to Congress at the beginning of the session 
in December. It may, and doubtless will, be necessary to 
alter some of the methods of proceeding you speak of. 

Congress has made no exceptions and we can not make 
any. It desires to know how wisely or unwisely the money 
not covered into the Treasury is expended and to know this 
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in detail; also to know how much of it there is and what 
needs are supplied by the use of it. 

I am of opinion, therefore, that section 5 of the act of 
lune 30, 1906, does apply to sales and purchases from the 
proceeds of sales of commissary stores under Revised Stat- 
utes 3618 and the act of March 3, 1875. 

Respectfully, 
CHARLES W. RUSSELL, 


Acting Attorney-General. 
The SECRETARY OF War. 


CONTRACT LABOR—RAILROAD TRACK LABORERS. 


Ordinary laborers, commonly employed in the construction and main- 
tenahce of the tracks of railroads, are not ‘‘skilled’’ laborers within 
the meaning of section 2 of the act of March 3, 1903 (32 Stat., 1214), 
and may not be imported into this country under contract in any 
event. 

DEPARTMENT OF JUSTICE, 


August 16, 1906. 


Str: In your letter of the 14th instant you state that the 
following questions have arisen in your Department in con- 
nection with the administration of the alien contract labor 
laws and ask for an expression of my opinion thereon. 

‘*1. Are ordinary hands, commonly employed in the con- 
struction and maintenance of the tracks of railroads, 
‘*skilled” laborers within the meaning of the term as used 
in section 2 of the immigration act of March 3, 1903? 

‘2. If they are not skilled laborers, can such laborers be 
imported into this country under contract in any event?” 

Prior to 1885 the practice was quite general for contract- 
ors, either directly or through agents, to import into this 
- country large numbers of aliens under contract to perform 
labor or service here. The immigrants thus brought to our 
shores were, as a rule, greatly inferior to those who volun- 
turily came here, and the result was the displacement of our 
more intelligent American laborers with aliens who were will- 
ing to live under far less favorable conditions and to accept 
a less wage. Congress was appealed to and, after a very 
thorough discussion, the contract labor law, so-ca!led, of 
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1885 was enacted. (23 Stat., 332.) The applicable portions 
of sections 1 and 5 of that act are as follows: 

‘‘SecTIon 1. That from and after the passage of this act it 
shall be unlawful for any person, company, partnership, or 
corporation, in any manner whatsoever, to prepay the trans- 
portation, or in any way assist or encourage the importa- 
tion or migration of any alien or aliens, any foreigner or 
foreigners, into the United States, its Territories, or the 
District of Columbia, under contract or agreement, parol 
or special, express or implied, made previous to the impor- 
tation or migration of such alien or aliens, foreigner or 
foreigners, to perform labor or service of any kind in the 
United States, its Territories, or the District of Columbia. 

‘Sec. 5. * * * nor shall this act be so construed as 
to prevent any person, or persons, partnership, or corpora- 
tion from engaging, under contract or agreement, shvlled 
workmen in foreign countries to perform labor in the United 
States in or upon any new industry not at present established 
in the United States: Provided, That skzlled labor for that 
purpose can not be otherwise obtained.” 

Mr. Foran, a member of the Committee on Labor in 
charge of the bill, in a discussion on the floor of the House. 
in defining the objects of the bill, said: 

‘*Its object is to restrict and prohibit the importation of 
foreigners to this country under contract to perform labor 
here. That is, its object is to prevent and prohibit men 
whose love of self is above their love of country and human- 
ity from importing into this country large bodies of foreign 
laborers to take the places of and crowd out American labor- 
ers. It also prohibits the importation of shv/led workmen 
to take the place of American shz/led artisans.” [Cong. 
Rec., vol. 15, p. 5349. ] 

In the Senate the exception in section 5 of the act in favor 
of skilled laborers for new industries received careful con- 
sideration. During the discussion of a motion to strike out 
the exception Senator Blair said: | 

‘“The Senate and Senator perhaps will observe that the 
proposition which he moves to strike out is one which re- 
serves to the country, to capital and to labor alike, the 
opportunity for the establishment of such industries, if 
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there are any, as do not already exist in our country, and 
leaves open the power to American capital and enterprise 
and to American labor to secure from foreign countries the 
necessary skilled workmen to establish a new industry and 
to instruct the American laborer in the secrets and mysteries 
of the art. It has no application where the industry ix 
already established in this country. It does not reach the 
iron industry nor the glass industry, nor any other industry 
which now flourishes upon American soil. It simply gives 
us the opportunity to establish new industries if there should 
be any occasion to do so, and thus affords the opportunity 
for additional investment of American capital and the em- 
ployment of American labor.” [Cong. Rec., vol. 16, part 
2, p. 1622. | 

It was not questioned in either House that the law was 
designed to exclude and did exclude skilled as well as unskilled 
contract laborers. A careful analysis of the act and an ex- 
amination of the debates and reports in Congress relative 
thereto lead to the conclusion that it was intended to draw 
a distinction between common unskilled labor and skilled 
labor. Did the language used in the act effectuate the intent. 
of Congress? And if not, has subsequent legislation re- 
moved any doubt that may have been entertained as to the 
meaning of the original act? 

The Supreme Court evidently thought the act divided 
labor into two classes, for the court intimated in the //oly 
Trinity Church case (148 U. S., 457) and in the Laws case 
(163 U. S., 258) that the act was intended to apply only to 
‘Sunskilled labor.” That question, however, was not before 
the court in either case. 

In the Zrinzty Church case the question decided was that 
Congress, in the enactment of this law, did not have in 
mind ‘‘any purpose of staving the coming into this country 
of ministers of the gospel, or indeed of any class whose toil 
is that of the brain.” And in the Zazes case the decision of 
the court was that an alien chemist belonged to a recognized 
profession, and therefore was specifically exempt from the 
uperation of the statute. 

Subsequently the subject again engaged the attention of 
(‘ongress, and the act of March 3, 1903 (32 Stat., 1213) 
resulted. 


The Secretary of Commerce and Labor. 45 


Section 2 of that act provides, ¢nter alia, that skilled 
labor may be imported if labor of like kind unemployed 
can not be found in this country. 

Section 4 provides: 

‘That it shall be unlawful for any person, company, part- 
nership, or corporation, in any manner whatsoever, to pre- 
pay the transportation or in any way to assist or encourage 
the importation or migration of any alien into the U nited 
States, in pursuance of any offer, solicitation, promise, or 
agreement, parol or special, express or implied, made pre- 
vious to the importation of such alien to perform labor 
or service of any kind, skilled or unskilled, in the United 
States.” 

The words ‘‘skilled or unskilled,” it will be seen, do not 
appear in the corresponding section of the original act. 
Their insertion, especially after: the language used by the 
court in the two cases above referred to, is significant and 
controlling as to the intent of Congress. 

The Century Dictionary defines skilled and unskilled labor 
as follows: 

‘* Skilled labor is that employed in arts and handicrafts 
which have to be learned by apprenticeship or study and 
practice. Unskilled labor is that requiring no preparatory 
training.” 

The Standard Dictionary (Twentieth Century edition) 
defines si:z/led as ‘* having or demanding skill, especially that 
obtained by long practical experience; expert; proficient: 
as, skilled workmen; skilled labor.” 

It is not difficult to perceive why Congress originally 
should have excepted from the operation of the law alien 
skilled laborers whose services were required on new indus- 
tries and whose coming did not in any way disturb Ameri- 
ean labor. The skilled laborer is, as a rule, far more 
intelligent and independent than the unskilled laborer. It 
would be practically impossible for contractors and foreign 
agents to get together and control a large number of intelli- 
gent, skilled artisans, while no difficulty would be expert- 
enced in contracting abroad for large numbers of ignorant 
and servile unskilled laborers. It is probable experience 
demonstrated that very few skilled laborers were brought to 
this country under the provisions of section 5 of the act of 
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1885. For this reason when the law came to be amended in 
1903 it was not deemed necessary to limit the exception to 
its operation to new industries, as was the case in the origi- 
nal act. In other words, Congress, recognizing the vast 
difference between skilled and unskilled labor, concluded 
that it might with perfect safety permit s¢//ed labor to be 
imported in all cases where ‘‘ labor of like kind unemployed 
could not be found inthis country.” Butnosuch exception 
was made in favor of the importation of unskilled labor. 
Indeed, to rule otherwise would, in effect, nullify the whole 
law. 

The act was designed and intended for the protection and 
security of the American laborer, whose welfare every 
patriotic citizen is bound to promote. Laws designed for 
his benefit should, if possible, be so construed as to effec- 
tuate rather than retard the objects for which they were 
enacted. 

The leyislation with which we are now concerned has been 
on the statute books in substantially its present form for 
more than twenty years. As previously pointed out, the 
original act divided labor into two classes—skilled and un- 
skilled. It first denounced the bringing in of either class 
under contract. For reasons of public policy Congress 
then excepted from the operation of the law skilled labor 
on new industries. The courts having intimated that the 
law was designed to apply to unskilled labor only, Congress 
took occasion to make clear its intent. The act of 1903 
contains the unequivocal provision that the act shall apply 
to skilled as well as unskilled labor. In this act, which is 
now in force, the distinétion between the two classes of 
labor is still maintained. It is therein provided that neither 
class shall be brought in under contract. No exception 
whatever is contained in the act in respect to unskilled 
labor, but it is provided that skilled labor may be imported 
under certain conditions. That there is a difference in fact 
and in law between skilled and unskilled labor is too plain 
to admit of argument. 

It must also be presumed that Congress was mindful of 
this difference in the enactment of this law. It is certainly 
not for the executive department of the Government to 
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nullify the will of Congress by declining or failing to give 
the words of the act their natural and logical import. 
Especially is this true in a case involving the welfare of 
such a very large number of our own citizens. Moreover, 
it does not appear that since the enactment of this law in 
1885 it has ever before been contended that unskilled alien | 
contract labor could legally be imported. 

The determination of the question as to what is skilled 
and what unskilled labor within the meaning of the law 
rests largely with you. I entertain no doubt, however, 
that ‘‘ordinary hands, commonly employed in the construc- 
tion and maintenance of the tracks of railroads,” are not 
skilled laborers within the meaning of the immigration act 
of March 3, 1903. Having reached the conclusion that they 
are not skilled laborers. it follows from what I have pre- 
viously said that such laborers may not ‘‘ be imported into 
this country under contract in any event.” 


Very respectfully, 
CHARLES H. ROBB, 


Acting Attorney-General. 
The SECRETARY OF COMMERCE AND LABOR. 


———— 


REDUCED RAILWAY RATES—RECLAMATION SERVICE 
EMPLOY EFS. 


There is no provision in the act to regulate commerce (act of February 
3, 1887, 24 Stat., 379), or in its various amendments, which justifies 
the granting of reduced rates by railroads to employees of the Recla- 
mation Service and dependent members of their families and servants 
accompanying thein, and laborers destined for work in that service. 

If railroads accord these reduced rates, they will be obliged to grant the 
same rates to the public in general in order to avoid a violation of 
section 2 of the act of June 29, 1906 (34 Stat., 584, 587). 


DEPARTMENT OF JUSTICE, 
September 8, 1906. 


Sir: I beg to answer hereby the following inquiries of 
your letter of August 25, which arise upon an existing 
arrangement between the Reclamation Service of the Geo- 
logical Survey and certain railroads west of Chicago: 

‘** First. Is it legal to classify the employees of the Rec- 
lamation Service, dependent members of their families, and 
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servants accompanying them, when traveling at their own 
expense, and accord them less rates than the public? 

‘Second. Is it legal to classify the laborers in parties ot 
five or more on one ticket and accord less rates for them 
than for the public? 

‘Third. If the railroads accord these reduced rates, will 
they have to grant the same rates to the public generally ¢” 

It seems that under the arrangement in question special 
rates are granted for the transportation of the employees 
of the Reclamation Service, dependent members of their 
families, and servants accompanving them, when traveling 
at their own expense, and for laborers moving from labor 
centers to work on irrigation projects. 

The interstate-commerce act, as amended by the act of 
June 29, 1906, provides (section 2, amending section 6 of the 
previous act of March 2, 1889.) that every common carrier 
subject to the act shall file with the Interstate Commerce 
Commission and print and keep open to public inspection 
schedules of all rates, fares, and charges for transportation: 
that no change shall be made in the schedules thus filed 
and published and in force except after thirty days’ notice 
to the Commission and to the public: 

‘*Nor shall any carrier charge or- demand or collect or 
receive a greater or less or different compensation for such 
transportation of passengers or property, or for any service 
in connection therewith, between the points named in such 
tariffs than the rates, fares, and charges which are speci- 
tied in the tariff filed and in effect at the time; nor shall any 
carrier refund or remit in any manner or by any device 
any portion of the rates, fares, and charges so specified, 
nor extend to any shipper or person any privileges or 
facilities in the transportation of passengers or property, 
except such as are specified in such tariffs.” 

In time of actual or threatened war preference and pre- 
cedence shall be given to the transportation of troops and 
material of war. 

Section 22 of the original interstate-commerce act (Feb- 
ruary 3, 1887, 24 Stat., 379), as amended by section 9 of the 
act of March 2, 1889 (25 Stat., 855), and the act of February 
8, 1895 (28 Stat., 643), which was not amended by the rate 
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act of June 29, 1906, creates the following exceptions to the 
carriage of passengers and freight without preference, viz: 

‘*That nothing in this act shall prevent the carriage, 
storage, or handling of property free or at reduced rates for 
the United States, State, or municipal governments, or for 
charitable purposes, or to or from fairs and expositions 
for exhibition thereat, or the free carriage of destitute 
and homeless persons transported by charitable societies, 
and the necessary agents employed in such transportation, 
or the issuance of mileage, excursion, or commutation pas- 
senger tickets.” 

Nothing in the act is to be construed to prohibit reduced 
rates for ministers of religion, or to municipal governments 
for the transportation of indigent persons, or to inmates of 
national or State soldiers’ and sailors’ homes. 

That section and section 1 of the rate act of 1906 pro- 
vide for free carriage to railroad officers and employees and 
to certain other persons, being generally the same classes 
as are excepted by the provisions for reduced rates. But 
the act mentions no other persons who may receive reduced 
rates, and the only exceptions in favor of the Government 
are those above specified relating to the transportation of 
troops and materials of war and of property for the United 
States Government. 

An opinion of the Attorney-General of April 25, 1905 
(25 Op., 408), held that materials and machinery used for 
work upon irrigation systems in the West, being property 
which entered into the construction of a public work of the 
United States, were entitled to reduced rates as agreed upon 
between the railroad companies concerned and the Govern- 
ment so long as the Government received the whole benefit 
of the concession. 

. An opinion of Mr. Cooley, Chairman of the Interstate 
Commerce Commission, dated April 18, 1887 (1 I. C. C., 15), 
held that the transportation of supplies for the Indian service 
was the carriage of property ‘‘ for the United States” within 
the meaning of section 22 and was not subject to the regular 
published rates. 

In view of the foregoing, I have the honor to advise you 
that there does not appear to be any provision in the act 
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to regulate commerce and its various amendments which 
would justify the existing arrangement. for reduced rates to 
employees, etc., of the Reclamation Service and laborers 
destined for work in that Service; and if these concessions 
are made, it appears clear that, in order to avoid violation 
of the law, the railroads in question would have to grant the 
same rates to the public in general. 


Respectfully, 
HENRY M. HOYT, 
Solicitor- General. 
Approved: 
W. H. MOODY. 


The SECRETARY OF THE INTERIOR. 


MEAT INSPECTION LAW—IMPORTED MEATS. 


The prohibition upon transportation contained in the meat inspection 
amendment to the agricultural appropriation act of June 30, 1906 
(34 Stat., 676), does not apply to meat and meat food producta 
imported from foreign countries. 


DEPARTMENT OF JUSTICE, 
September 27, 1906. 

Str: In you: communication of the 18th instant you ask 
to be advised whether the prohibition upon transportation 
contained in the following paragraph of what is known as 
the meat inspection amendment to the agricultural appro- 
priation act, approved June 30, 1906 (34 Stat., 669, 674, 
676), applies to meat and meat food products imported from 
foreign countries: 

‘*That on and after October first, nineteen hundred and 
six, no person, firm, or corporation shall transport or offer 
for transportation, and no carrier of interstate or foreign 
commerce shall transport or receive for transportation from 
one State or Territory or the District of Columbia to any 
other State or Territory or the District of Columbia, or to 
any place under the jurisdiction of the United States, or to 
any foreign country, any carcasses or purts thereof, meat, 
or meat food products thereof which have not been in- 
spected, examined, and marked as ‘ Inspected and passed,’ 
in accordance with the terms of this act and with the rules 
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and regulations prescribed by the Secretary of Agriculture: 
Provided, That all meat and meat food products on hand on 
October first, nineteen hundred and six, at establishments 
where inspection has not been maintained, or which have 
been inspected under existing law, shall be examined and 
labeled under such rules and regulations as the Secretary of 
Agriculture shall prescribe, and then shull be allowed to be 
sold in interstate or foreign commerce.” 

This provision, on its face, prohibits the transportation 
in interstate commerce and to foreign countries of all car- 
casses, meat, and meat food products which have not been 
inspected, examined, and marked, as required by the act; and 
as imported meat and meat food products can not meet this 
test (no inspection being provided in the act for such arti- 
cles), question you say has been made by importers, rail- 
roads, and others as to whether they are not excluded from 
transportation in interstate commerce. Exclusion from 
transportation in interstate commerce would amount to a 
restriction upon importation, since trade in such articles 
would be confined to the State wherein the port of entry is 
situated. 

In determining the meaning of the provision in question 
reference must be had to the amendment in its entirety and 
the circumstances which gave rise to this legislation. Con- 
sidering the amendment as a whole in the light of such cir- 
cumstances, I fail to perceive any support whatever for the 
suggestion that Congress intended thereby to prohibit the 
interstate or foreign transportation of meat and meat food 
products imported from foreign countries. 

It is well known that the legislation in question was en- 
acted by Congress immediately in response to the message 
of the President of June 4, 1906, transmitting the report of 
Messrs. Reynolds and Neill, who had been appointed by 
him to investigate the conditions in the Chicago stock yards 
and packing houses. (40 Cong. Rec., 7800). In that mes- 
sage the President said: 

‘‘The report shows that the stock yards and packing 
houses are not kept even reasonably clean, and that the 
method of handling and preparing food products is uncleanly 
and dangerous to health. Under existing law the National 
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Government has no power to enforce inspection of the many 
forms of prepared meat food products that are daily going 
from the packing houses into interstate commerce. Owing 
to an inadequate appropriation the Department of Agricul- 
ture is not even able to place inspectors in all establishments 
desiring them. The present law prohibits the shipment of 
uninspected meat to foreign countries, but there is no pro- 
visign forbidding the shipment of uninspected meats in 
interstate commerce, and thus the avenues of interstate 
commerce are left open to traffic is diseased or spoiled meats. 
If, as has been alleged on seemingly good authority, further 
evils exist, such as the improper use of chemicals and dyes, 
the Government lacks power to remedy them. A law is 
needed which will enable the inspectors of the General Gov- 
ernment to inspect and supervise from the hoof to the can 
the preparation of the meat food product. The evil seems 
to be much less in the sale of dressed carcasses than in the 
sale of canned and other prepared products, and very much 
less as regards products sent abroad than as regards those 


used at home. 
* *€ * * * * & 


‘‘] urge the immediate enactment into law of provisions 
which will enable the Department of Agriculture adequately 
to inspect the meat and meat food products entering into 
interstate commerce and to supervise the methods of pre- 
paring the same, and to prescribe the sanitary conditions 
under which the work shall be performed. 1 therefore 
commend to your favorable consideration and urge the 
enactment of substantially the provisions known as Senate 
amendment No. 29 to the act making appropriations for the 
Department of Agriculture for the fiscal year ending June 
30, 1907, as passed by the Senate, this amendment being 
commonly known as the ‘ Beveridge amendment.’” 

The Beveridge amendment had been adopted by the Sen- 
ate on May 25, 1906. (40 Cong. Rec., 7420.) On June 
19, 1906, the House substituted for it an amendment recom- 
mended by the Committee on Agriculture (id., 8720), which 
subsequently became the law. 

Both the Beveridge amendment and the House substitute 
had the same general object in view, namely, the inspection 
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‘*from the hoof to the can” of all meats prepared in the 
slaughtering and packing establishments of this country for. 
shipment in interstate or foreign commerce. In other 
words, it was the domestic product and not the foreign 
article that Congress had in mind. 

The first paragraph of the amendment finally adopted 
provides— 

‘*That for the purpose of preventing the use in interstate 
or foreign commerce, as hereinafter provided, of meat and 
meat food products which are unsound, unhealthful, un- 
wholesome, or otherwise unfit for human food, the Secre- 
tarv of Agriculture, at his discretion, may cause to be made, 
by inspectors appointed for that purpose, an examination 
and inspection of all cattle, sheep, swine, and goats before 
they shall be allowed to enter into any slaughtering, pack- 
ing, meat-canning, rendering, or similar establishment, in 
which they are to be slaughtered, and the meat and meat 
food products thereof are to be used in interstate or foreign 
commerce.” * * * 

Having thus provided for an ante-mortem examination, 
Congress, in the next paragraph, provided that, ‘‘for the 
purposes hereinbefore set forth,” the Secretary of Agricul- 
ture should cause to be made, by inspectors appointed for 
the purpose, ‘tu post-mortem examination and inspection 
of the carcasses and parts thereof of all cattle, sheep, swine, 
and goats to be prepared for human consumption at any 
slaughtering, meat-canning, salting, packing, rendering, or 
similar establishment in any State, Territory, or the Dis- 
trict of Columbia for transportation or sale as articles of 
interstate or foreign commerce,” thus in terms indicating 
that domestic establishments, and hence the domestic prod- 
uct, were alone in view. 

Provision is also made for the examination and inspection 
of all meat-food products prepared for interstate or foreign 
commerce in said establishments, and the marking thereof 
as ** Inspected and passed,” or ‘‘ Inspected and condemned,” 
as circumstances may require. | 

It is further provided that ‘‘the Secretary of Agriculture 
shall cause an examination and inspection of all cattle, sheep, 
swine, and goats, and the food products thereof, slaughtered 
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and prepared zn the establishments hereinbefore described 
for the purposes of interstate or foreign commerce to be 
made during the nighttime as well as during the daytime 
when the slaughtering of said cattle, sheep, swine, and 
goats, or the preparation of said food prod acts is conducted 
during the nighttime.” 

Then follows the paragraph in question, forbidding, on 
and after October 1, 1906, the transportation in interstate 
commerce or to foreign countries of carcasses, meat or 
meat food products which have not been inspected, ex- 
amined, and marked as ‘*‘ Inspected and passed,” in accord- 
ance with the terms of the act and the rules and regulations 
prescribed by the Secretary of Agriculture. 

As the act provides only for the inspection of cattle and 
meat slaughtered or prepared in domestic establishments, 
this provision manifestly can have no application to cattle 
or meats slaughtered or prepared abroad and imported into 
this country. 

The scope of the act is also indicated by this paragraph 
of the amendment, which occurs further on (p. 8721): 

‘*No person, firm, or corporation engaged in the interstate 
commerce of meat or meat food products shall transport or 
offer for transportation, sell or offer to sell any such meat 
or meat food products in any State or Territory, or in the 
District of Columbia, or any place under the jurisdiction of 
the United States other than in the State or Territory or in 
the District of Columbia or any place under the jurisdiction 
of the United States in which the slaughtering, packing, 
canning, rendering, or other similar establishment owned, 
leased, operated by said firm, person, or corporation is located 
unless and until said person, firm, or corporation shall have 
complied with all the provisions of this act.” 

It is significant that this provision, which emphasizes the 
fact that domestic establishments, and hence the domestic 
product, were alone in the contemplation of Congress, im- 
mediately followed the provision under discussion in the 
Beveridge amendment. It was shifted about in the House 
substitute, which was based on the Beveridge amendment, 
butapparently without any intention of altering its meaning. 

The House also added to the provision in question the 
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vroviso as to meat and meat food products on hand on 
October 1, 1906, at establishments where inspection was not 
maintained or which were inspected under existing law, 
which clearly has reference only to domestic establishments 
and their products. 

The amendment also makes provision for the inspection 
of cattle, sheep, swine, and goats, and the carcasses and 
parts thereof, which, or the meat products of which, are 
intended or offered for export to foreign countries. But 
there is not in the entire amendment any reference to meat 
or meat products imported from foreign countries. 

It is manifest, therefore, that Congress in this legislation 
was dealing entirely with domestic slaughtering and meat- 
packing establishments and their products. The subject of 
imported meat food products was, however, under consid- 
eration by it at the same time in another connection. I 
refer to the pure-food law, also approved June 30, 1906 
(84 Stat., 768). That act forbids ‘‘the introduction into 
any State or Territory or the District of Columbia from any 
other State or Territory or the District of Columbia, or 
Jrom any foreign country (it will be observed that the pro- 
vision of the meat-inspection amendment in question only 
refers to transportation fo any foreign country), or ship- 
ment to any foreign country of any article of food or drugs 
which is adulterated or misbranded within the meaning of 
this act.” Section 7 provides that for the purposes of the 
act an article shall be deemed to be adulterated (p. 770)— 

‘* In the case of food: 

‘First. [If any substance has been mixed and packed with 
it so as to reduce or lower or injuriously affect its quality or 
strength. 

‘Second. If any substance has been substituted wholly 
or in part for the article. 

‘Third. If any valuable constituent of the article has 
been wholly or in part abstracted. 

‘Fourth. If it be mixed, colored, powdered, coated, or 
stained in a manner whereby damage or inferiority is con- 
cealed. 

‘Fifth. If it contain any added poisonous or other added 
deleterious ingredient which may render such article injuri- 
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ous to health: /’romded, That when in the preparation of 
food products for shipment they are preserved by any 
external application applied in such manner that the pre- 
servative is necessarily removed mechanically, or by macer- 
ation in water, or otherwise. and directions for the removal 
of said preservative shall be printed on the covering or 
the package, the provisions of this act shall be construed 
as applying only when said products are ready for con- 
sumption. 

**Sixth. If it consists in whole or in part of a filthy, de- 
composed, or putrid animal or vegetable substance, or any 
portion of an animal unfit for food, whether manufactured 
or not, or if it is the product of a diseased animal, or one 
that has died otherwise than by slaughter.” 

The act further provides (p. 772): 

**Sec. 11. The Secretary of the Treasury shall deliver to 
the Secretary of Agriculture, upon his request, from time 
to time, samples of foods and drugs which are being 
imported into the United States or offered for import, giv- 
ing notice thereof to the owner or consignee, who may 
uppear before the Secretary of Agriculture and have the 
right to introduce testimony, and if it appear from the 
examination of such samples that any article of food or 
drug offered to be imported into the United States is adul- 
terated or misbranded within the meaning of this act, or is 
otherwise dangerous to the heulth of the people of the 
United States, or is of a kind forbidden entry into, or for- 
bidden to be sold or restricted in sale in the country in 
which it is made or from which it is exported, or is other- 
wise falsely labeled in any respect, the said article shall be 
refused admission, und the Secretary of the Treasury shall 
refuse delivery to the consignee and shall cause the destruc- 
tion of any goods refused delivery which shall not be 
exported by the consignee within three months from the 
date of notice of such refusal under such regulations as the 
Seeretary of the Treasury may prescribe.” * * * 

For several years past the agricultural appropriation acts 
have contained provisions similar to those of section 11. 

If the meat inspection amendment were held to forbid the 
interstate transportation of imported meat and meat food 
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products it would conflict with the intention of Congress as 
manifested in the pure food law, which plainly contemplates 
the importation, transportation, and delivery of such articles 
if pure and wholesome and not adulterated or misbranded 
within the meaning of the act. It is inconceivable that Con- 
gress, in two acts passed at the same time, should intend such 
diametrically opposed results. The exclusion of such articles 
from transportation, with the resulting restriction upon their 
importation, would also produce a considerable loss in the 
revenue. Imported meat products are dutiable under para- 
graphs 273-279 of the tariff of 1897, and you state that 
‘‘immense quantities of imported sausage, gelatin, meat 
extract, and other meat food products come into the coun- 
try every year and are handled by jobbers and distributed 
from the ports of entry throughout the United States.” 

It is clear therefore that the provision of the meat tn- 
spection amendment in question can not be held to apply 
to the transportation of imported meat and meat food prod- 
ucts. As has been aptly said, ‘‘A thing may be within a 
statute but not within its letter, or within the letter and vet 
not within the statute. The intent of the lawmaker is the 
law.” (Jones v. Guaranty and Indemnity Co., 101 U. S., 
622, 626.) <A case well illustrating this principle is that of 
Church of the Holy Trinity v. United States (143 U.S., 457, 
458), where it was held that the alien contract labor law did 
not apply to a contract for the services of a foreign clergy- 
man, although such contract came within the letter of the | 
statute. 


Respectfully, tet qe iG 
. H. MOODY. 


The SECRETARY OF AGRICULTURE. 
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A medical director in the Navy who after forty years of service was 
retired with the relative rank of commodore, but with the retired pay , 
of a medical director, did not thereby receive an advance of grade 
within the meaning of the proviso to the naval appropriation act of 
June 29, 1906 (34 Stat., 554), and is therefore entitled to the increase 
of pay provided for by that act. 
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This relative rank of a higher grade sometimes conferred upon officers 
on retirement is only an honorary distinction, serving merely to fix 
their places, in precedence, with fellow officers. Such officers do not 
bear the title of the higher grade, but retain the title actually held 
by them on retirement. 

DEPARTMENT OF JUSTICE, 
October 5, 1906. 

Sir: I have the honor to reply to your note of September 
23, 1906, which, with its inclosures, requests my opinion 
upon the case there stated, in substance, as follows: 

The act making appropriations for the naval service 
for the fiscal year ending 1907, approved June 29, 1906, 
provides: 

*‘ That any ofticer of the Navy not above the grade of cap- 
tain who served with credit as an officer or as an énlisted 
man in the regular or volunteer forces during the civil war 
prior to April ninth, eighteen hundred and sixty-tive, other- 
wise than as a cadet, and whose name is borne on the official 
register of the Navy, and who has heretofore been or may 
hereafter be, retired on account of wounds or disability in- 
cident to the service or on account of age or forty years’ 
service,may, * * *_ be placed on the retired list of the 
Navy with the rank and retired pay of one grade above that 
actually held by him at the time of retirement: /roeded, 
That this act shall not apply to any officer who received 
an advance of grade at or since the date of his retire- 
ment * * * ue 

Medical Director Francis M. Gunnell was commissioned 
assistant surgeon in the Navy in 1849, and has been in con- 
tinuous service, with an excellent naval record, and is now 
borne upon the Naval Register as medical director, in which 
office he was commissioned in 1875 with the relative rank of 
captain. He served creditably through the civil war, other- 
wise than as a cadet, and on November 27, 1889, after more 
than forty years’ service, was placed on the retired list with 
the relative rank of commodore, but with the retired pay of 
a medical director. He has never borne the title ‘*commo- 
dore,” but has been uniformly addressed by the Department 
and its officers as medical director. 

Under the act of June 7, 1900 (31 Stat., 703), he was or- 
dered to active duty as medical director, and is now perform- 
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ing such duty and is receiving the pay of medical director. 
He now claims that he is entitled to the additional pay pro- 
vided in the provision before quoted, and your question is, 
in substance, whether he is so entitled. 

He was in the grade of captain when retired, and the 
question upon which the one submitted depends is whether 
he then received an advance of grade within the meaning of 
the above proviso. If he did, he is by this proviso excluded 
from the benefits conferred by this act of 1906, and also 
becuuse he is then ‘‘above the grade of captain.” 

By section 1457 Revised Statutes, officers of the Navy are 
generally placed on the retired list in the grade to which 
they belonged at the time of their retirement. 

But by section 1481 Revised Statutes, officers of staff of 
the Navy, such as those of the medical, pay, and engineer 
corps, etc., having the relative rank of captain, are retired 
with the relative rank of commodore, or that of the next 
higher grade, the language being, ‘‘Shall * * * have 
the relative rank of commodore.” Is this an advancement 
to the grade of commodore? 

The distinction between rank and grade in both the Army 
and Navy is so long and so well understood that we can not 
suppose Congress ignorant or unmindful of it in this enact- 
ment, or that of the Personnel act, or the act of 1906. On 
the contrary, in the absence of anything to indicate a differ- 
ent meaning, we must take it that Congress used those words 
in their well-known and appropriate sense. 

In view of this, it is most important to note that in sec- 
tion 1457, retiring officers generally, the language is, ‘‘ Shall 
be placed on the retired list of officers of the grade to which 
they belonged respectively at the time of their retirement,” 
and in section 1487, the officers shall ‘‘ have the relative rani 
of commodore.” Inthe Navy Personnel act (30 Stat., 1004), 
section 9, officers ‘‘ shall be retired with the ranhtof * * * 
the next higher grade,” and in section 11 the language is 
the same. In the act of 1906, now being considered, the 
language is, ‘‘with the rani: and retired pay of one grade 
above that actual/y held by him at the time of retirement. 
It is quite safe to say that, in these carefully prepared enact- 
ments, when Congress said ‘‘ grade” it meant that, and that 
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when it said ‘‘ rank,” it did not mean grade. We must, at 
any rate, assume that Congress meant what it plainly said. 

Returning to section 1481 we find, without any apparent 
intention to change the actual grade of the officers referred’ 
to, the language is ‘‘ shall, when retired, have the relative rank 
of commodore.” Had Congress here intended a change of 
grade and not of rank merely, it would have used the 
word ‘‘ grade” instead of *trank.” But Congress said rank 
and not grade, and this leaves the officers there referred to 
in the same grade as before, but with the relative rank of 
the next higher grade. 

And this would seem, from other considerations also, to 
be what Congress intended. As before said, section 1457 
retired officers, generally, in their then grade and rank, while 
by section 1481, the staff officers there referred to were 
retired with the relative rank of the next higher grade, 
thus making a distinction in favor of the latter class. 
Then came the Navy Personnel act, which provides that 
both line and staff officers thereafter retired shall, when 
retired, be retired with the rank and three-fourths the sea 
pay of the next higher grade. 

Here, too, no change of grade, but of rank merely, was 
intended, but as the act referred only to subsequent retire- 
ments, it left officers previously retired excluded from its 
benefits. 

Under these circumstances that portion of the act of 1906 
we are now considering was enacted. One manifest pur- 
pose of this measure was to do away with the discrimina- 
tion against officers previously retired, which was effected 
by the Personnel act. This it did by providing that all 
officers coming within its purview, whether previously or 
thereafter retired, should have the benefits thus conferred, 
hut providing that the act shall not apply ‘‘to any officer 
who received an advance of grade at or since the date of his 
retirement.” And as to all these officers alike this meas- 
ure changes the pay from three-fourths the sea pay to the 
‘*retired pay of one grade above that actually held by him 
at the time of retirement.” 

It seems certain that this ‘‘above the grade uctually held 
by him at the time of retirement.” means something more 
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than ‘‘the relative rank” conferred by section 1481, and 
equally certain that, had Congress meant this ‘‘ relative 
rank,” it would have used that term, as it did in so many 
other cases when that was meant. 

It is well understood in the Navy and Navy Department 
that this ‘‘relative rank” of a higher grade, which is some- 
times conferred upon officers on retirement, is but an hon- 
orary distinction, serving merely to fix their place, in 
precedence, with their fellow officers, and is of no substantial 
value. These officers do not bear the title of this higher 
grade, and by a ruling of this Department, are not entitled 
todo so. They retain the grade and title ‘‘ actually held by 
them on retirement.” I can not think that this relative 
rank is the advancement to one grade above that ‘‘actually 
held” on retirement, or the substantial advancement of 
grade contemplated by the proviso here considered as suffi- 
cient to bar the officer from the benefit of this provision. 

It will be noticed that this proviso excludes from the 
henefit of the act officers who at or after their retirement 
received an advance in grade, although with no increase of 
pay, while under the Personnel act all officers thereafter 
retired are given the rank and three-fourths the sea pay of 
the next higher grade. If this makes an unfair discrimina- 
tion against any officer who, before the Personnel act, was 
retired in an advanced grade, the remedy ts with Congress. 
That question is not before me, and 1 confine myself to the 
question submitted. 

I am therefore of opinion that Medical Director Gunnell 
is not, by virtue of his retirement with the relative rank of 
commodore, above the grade of captain; that he has not 
**received an advance of grade at or since the date of his 
retirement,” within the meaning of the proviso of the act 
of June 29, 1906; and that he is entitled to the increased 
pay provided for in said act. 


Respectfully, M. D. PURDY 


Acting Attorney-General. 
The SECRETARY OF THE Navy. 


62. Philippine Forestry Laws—Milttary Reservations. 


PHILIPPINE GOVERNMENT—FORESTRY LAWS—MILITARY 
RESERVATIONS. 


The Philippine government can not extend its forestry laws to the mil- 
itary reservations on those islands. 


DEPARTMENT OF JUSTICE, 
October 10, 1906. 

Srr: I have your request for an opinion upon the ques- 
tion whether the government of the Philippine Islands can 
subject military reservations in those islands to the forestry 
laws thereof. The doubt on this subject bears chiefly upon 
section 18 of the act of Congress of July 1, 1902 (82 Stat., 
696), which provides: 

‘*That the forest law and regulations now in force in the 
Philippine Islands, with such modifications and amendments 
as may be made by the government of said islands, are 
hereby continued in force, and no timber lands forming 
part of the public domain shall be sold, leased, or entered 
until the government of said islands, upon the certitication 
of the forestry bureau that said lands are more valuable for 
agriculture than for forest uses, shall declare such lands so 
certified to be agricultural in character: Provided, That the 
said government shall have the right and is hereby empow- 
ered to issue licenses to cut, harvest, or collect timber or 
other forest products on reserved or unreserved publzc lands 
in said islands in accordance with the forest laws and regu- 
lations hereinbefore mentioned and under the provisions of 
this act, and the said government may lease land to any per- 
son or persons holding such licenses, sufficient for a mill site, 
not to exceed four hectares in extent, and may grant rights 
of way to enable such person or persons to get access to the 
lands to which such licenses apply.” 

Section 12 places under the Philippine government al) 
lands except ‘‘ military and other reservations” made by the 
President. | 

Section 13 provides that the government of the Philip- 
pine Islands, subject to the provisions of this act and except 
as herein provided, shall classify according to *‘ its” agricul- 
tural character and make rules for the immediate lease, sale, 
or other disposition of the public lands other than.timber or 
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mineral lands. Section 14 provides for the perfecting of 
titles ‘‘ to public lands in said islands” initiated under the 
Spanish régime, and for the issuance of patents. Section 
15 authorizes the Philippine government to provide for 
‘‘the granting or sale and conveyance to actual occupants 
and settlers and other citizens of such islands such parts and 
portions of the public domain, other than timber and min- 
eral lands, of the United States in said islands as it may 
deem wise,” not exceeding a certain quantity to an individ- 
ual and another quantity to a corporation. Section 17 for- 
bids the destruction or appropriation of forest products on 
lands leased or demised by the Philippine government under 
the provisions of the act, except by permission and under 
regulation, and provides for the covering into the insular 
treasury of all moneys obtained from the lease or sale of 
any portion of the public domain or from licenses to cut 
timber, to be appropriated only for insular purposes. Sec- 
tion 19 authorizes the Philippine government to make res- 
ervations of public lands for the protection of the water 
supply, and for other public purposes not in conflict with 
the provisions of the act, and section 20 reserves from sale 
public lands valuable for minerals. 

Thus upon the face of the organic law and immediately 
connected with section 18 we find a great variety of lands 
on which the phrase ‘*reserved public lands” in section 18 
‘may operate. These are vast tracts, for the most part, seg- 
egated from the mass of public lands, not intended to be 
used as sites for government buildings, but to be withheld 
from sale, in some cases to be disposed of later and in 
others to constitute what we know as °‘ forest reserves.” 

Section 18, read in connection with the legislative plan, 
as shown by sections 12 to 17, can not be regarded as em- 
bracing ‘‘military and other reservations of the Govern- 
- ment of the United States” merely because of the generality 
of the words ‘‘ reserved or unreserved public lands.” Un- 
doubtedly Congress was legislating with an implied excep- 
tion intended to be carried down from section 12. There is 
as much reason for saying that the Philippine government 
was authorized to sell such military and other Presidential 
reservations to a corporation under section 15 and keep the 
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price of the sales under section 17, because they might be 
included in ‘‘ such parts and portions of the public domain 
of the United States in said islands as it may deem wise” to 
sell to a corporation, as there is for suying that the Philippine 
government was intended to lease sawmill sites and grant 
rights of way upon such reservations under section 18 and 
keep the receipts therefor under section 17. It can not be 
supposed, without the strongest reason, that Congress in- 
tended in section 18 to authorize the Philippine government 
to exploit for its own benefit Federal military and all other 
Federal reservations, after expressly excepting them in sec- 
tion 12 from the lands ‘‘placed under the control of the 
- government of said islands to be administered for the bene- 
fit of the inhabitants thereof.” 

For these reasons I am of the opinion that the Philippine 
government can not extend its forestry laws to the military 
reservations in those islands. 

Respectfully, 


W. H. MOODY. 
The SECRETARY OF War. 


EIGHT-HOUR LAW—RECLAMATION SERVICE. 


There is no conflict between the declaration in section 4 of the recla- 
mation act of June 17, 1902 (32 Stat., 388), that eight hours shall 
constitute a day’s work upon the public works therein specified, 
and the saving clause in section 1 of the act of August 1, 1892 
(27 Stat., 340), which allows more than eight hours work in one 
calendar day ‘‘in case of extraordinary emergency.” 

Irrigation works for the reclamation of arid and semi-arid lands, act 
of June 17, 1002 (32 Stat., 388), perfectly and comprehensively fill 
the idea of “ public works of the United States.” 

The eight-hour law contemplated by the act of August 1, 1892 (27 
Stat., 340), means eight hours of effective labor. : 
The blasting, cleaning of tracks, repair of machinery, and all other 
similar matters incident to the reclamation work, essential to 
prompt and continuous service in the regular day, may legally be 
done before and after regular hours. The law does not prescribe 

in what hours of the day the labor shall be done. 

Blacksmiths and their helpers, firemen, and pumpmen are eitber 
mechanics or laborers within the meaning of the eight-hour law. 
The status of teamsters, cooks. and flunkiles not determined. [See 

20 Op., 459.] 
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It is the duty of the engineers of the Reclamation Service to see that the 
eight-hour law is observed by the contractors and to report violations 
of that law. 

DEPARTMENT OF JUSTICE, 


October 11, 1906. 


Srr: Your letter of September 21 raises the question of 
the application of the eight-hour law to the Reclamation 
Service of the Geological Survey, and requests my opinion 
upon the following points: 

**(1) Is the proviso to section 4 of the act of June 17, 
1902, «pra, which declares in part, ‘That in all construc- 
tion work eight hours shall constitute a day’s work,’ to be 
regarded as in anywise repealing or modifying that pro- 
vision of the act of August 1, 1892, which makes it unlaw- 
ful to employ or permit laborers to work more than eight 
hours in any one calendar day on any public works of the 
United States ‘except in case of extraordinary emergency.’ 
Differently stated, is the declaration in the act of June 17, 
1902, that eight hours shall constitute a day’s work upon 
the public works therein specified, in conflict with the saving 
clause in the act of August 1. 1892, which allows more than 
eight hours’ work in one calendar day ‘in case of extraor- 
dinary emergency ¢’ 

**(2) Are blacksmiths and their helpers, teamsters hauling 
camp supplies, etc., firemen, pumpmen, cooks, and flunkies 
to be classed as ‘laborers and mechanics’ within the mean- 
ing of these terms as employed in the act of August 1, 
1892? 

‘*(3) Are the engineers of the Reclamation Service re- 
sponsible under the statutes in case the contractors on the 
works under their supervision shall require more than eight 
hours labor from laborers and mechanics upon these works?” 

The letter of the Director of the Geological Survey states 
that it is dangerous both to life and property to do blasting 
during the regular hours of labor when the men and the 
steam shovel are at work; and that it is very necessary to 
keep the powder men at their posts after the regular work- 
ing hours in order to make their final preparations for 
shooting the blasts. The letter also states that it is neces- 
sary to clean up the shale thrown down by the blasts upon 
the tracks before the regular working hours the following 
morning, in order that the force on the cuts and steam 
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shovel shall not then be standing around idle until the tracks 
can be cleaned. The same reason for work before or after 
the regular hours applies to the necessary shifting of track, 
shoeing of horses, repair and cleaning machinery, and to 
other labor essential to the promptness and efficiency of the 
regular day service of men and machinery. It is also sug- 
gested that if water for domestic use of the camp may not 
be hauled after regular working hours by some of the teams 
on the work, it would be necessary to keep an extra team 
for this purpose only, at much greater cost than ‘‘by put- 
ting in a little time by extra work;” and that teamsters 
hauling supplies, cooks, and ‘‘ flunkies” (by which I under- 
stand scullions or assistants to cooks are meant) must put in 
more than cight hours per day. 

The eight-hour law of 1892 (act of August 1, 1892, 27 
Stat., 340) provides (sec. 1): | 

‘*That the service and employment of all laborers and 
mechanics who are now or may hereafter be employed by 
the Government of the United States, by the District of 
Columbia, or by any contractor or sub-contractor upon any 
of the public-works of the United States or of the said 
District of Columbia, is hereby limited and restricted to 
eight hours in any one calendar day, and it shall be unlaw- 
ful for any officer of the United States Government or of 
the District of Columbia or any such contractor or sub-con- 
tractor whose duty it shall be to employ, direct, or control 
the services of such laborers or mechanics to require or 
permit any such laborer or mechanic to work more than 
eight hours in any calendar day except in case of extraordi- 
nary emergency. 

The reclamation act provides (act of June 17, 1902, sec. 4. 
32 Stat., 388): 

‘In all construction work cight hours shall constitute a 
day's work.” 

There can be no doubt that under the terms of these laws 
and in the light of the discussions and opinions relative to 
the eight-hour law (20 Op., 454, 459; 23 Op., 174; 26 Op., 
30, 36) ‘Sirrigation works for the storage, diversion, and 
development of waters for the reclamation of arid and semi- 
arid lands” (sec. 1, Reclamation act) perfectly and compre- 
hensively fill the idea of ‘‘ public works of the United 
States.” This conception is not weakened by the fact that 
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ultimately the management and operation of such irrigation 
works is to pass to the owners of the lands irrigated (sec. 6), 
for not only when constructed are all these irrigation works 
public works of the United States upon lands of the United 
States to be acquired by condemnation if necessary (sec. 7), 
but section 6 also provides ‘‘ that the title to the reservoirs 
and the works necessary for their protection and operation 
shall remain in the moverument until otherwise provided by 
Congress.” 

But I think that the aight: hour day means eight hours of 
effective labor, and therefore so far as your questions present 
the case of laborers and mechanics who, from the exigencies 
of the situation, must wait until after the completion of the 
regular day to finish their work, I am of the opinion that 
the blasting, cleaning of tracks, repair of machinery, and 
all other similar work essential to prompt and continuous 
service in the regular day may be legally done before and 
after the regular hours. To be more specific, laborers and 
mechanics who are called upon to do two hours’ work, for 
example, before or after the regular day begins or ends have 
no just cause for complaint that the law is violated if they 
are only called upon to work six more hours during the 
regular hours. The law gives no countenance to the con- 
ception that the interval between the beginning and end of 
the regular day is a controlling convention which excludes 
labor at any other time and entitles workmen to stand around 
idle if their services can not be fully availed of during that 
interval. The law limits the working day to eight hours, 
but it does not prescribe in what hours of the day the work 
shall be done. Practically, no doubt, there should be a 
real necessity, as is obviously the case here, for work during 
other hours than the regular day; and there should be 
scrutiny and care lest abuses arise which, however, the right 
of contract, subject to the law, between laborer and em- 
ployer ought to prevent. 

I do not wish to enter upon the minéma of the case un- 
necessarily, and yet, noticing the claim that it would cost 
more to provide water for the camp unless it can be hauled 
on ‘‘extra time,” I take occasion to observe that the element 
of cost makes no difference. The legality of the proceeding 
depends upon the consideration whether the men employed 
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on this service are taborers or mechanics, or whether they 
give, excluding this service, eight hours’ effective labor. 

Your inquiry whether the engineers of the Reclamation ° 
Service are responsible for the action of contractors in re- 
quiring more than eight hours’ labor for laborers and me- 
chanics is susceptible of two constructions. It is certainly 
my opinion that it is their duty to be vigilant in their scru- 
tiny and to report violations of law which may come under 
their observation. This is not altogether a question of law 
for my determination, but rather, perhaps, a question of ad- 
ministration for you to settle in the light of the general 
executive policy. But as the question has been touched 
upon by my predecessor, Mr. Miller, I may properly express 
my view. The case of United States v. Driseoll (96 U. S., 
421) has also been bronght to my attention. That decision 
merely held that a workman for a contractor could not main- 
tain a claim against the United States for compensation for 
labor over eight hours a day; that there was no privity be- 
tween him and the United States. There was no occasion 
there for any intimation from the court regarding the ad- 
ministrative duty of the United States in respect to viola- 
tions of the law by contractors, and, accordingly. no intima- 
tion whatever was given. There is a current misconception 
as to the scope of Attorney-General Miller’s opinion (20 Op., 
501). Mr. Miller was requested by the Secretary of the 
Treasury, at the instance of a contractor, to determine 
whether laborers and mechanics engaged by the contractor 
to carry out a contract by the Government came within the 
application of the eight hour law. Mr. Miller declined to 
answer the inquiry, on the ground that it was not a question 
of law arising in the administration of the Treasury De- 
partment. The inquiry was in reality the inquiry of the 
contractor, and with that fact in mind, doubtless, Mr. Miller 
observed that— : 

‘*The duty to employ, direct, or control such laborers or 
mechanics, and the penalty of their wrongful employment 
is with the contractor and not with the Government or any 
of its officers or agents.” 

But Mr. Miller does not by this remark undertake to 
determine what the deliberate executive policy on the sub- 
ject might or should be. My own view of the matter, as 
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now squarely presented, is that it is the duty of the engineers 
of the Reclamation Service under your direction to see to 
it that the law is observed by the contractors and to report 
any violation of it which comes under their observation. I 
understand this to be the sense in which you ask whether 
they are responsible—not in the sense of legal liability to 
the workmen. 

Recurring, then, to your questions, as to the first my 
answer is that there is no conflict between the act of August 
1, 1892, and the proviso to section 4 of the act of June 17, 
1902. The **extraordinary emergency” of the former act 
would apply to the latter. The acts are to be construed 
together, and I do not think it was the intention of Con- 
gress, by the proviso in the Reclamation act and the use of 
the term ‘‘construction work,” either to displace the pro- 
visions of the act of August 1, 1892, as to laborers and 
mechanics not strictly engaged in ‘‘ construction work,” or 
to exclude the exception of an ‘‘extraordinary emergency.” 
It is not necessary for me to define generally what an 
extraordinary emergency is, and it is clear to me that the 
facts in this case do not present an extraordinary emergency 
as intended by the law. But, with the qualifications which 
I have stated, I wish to make it clear that the eight hour 
law applies fully to contractors on the irrigation works 
constructed by the United States. 

Your second question I have answered, as far as the facts 
before me permit; but I may add that it seems clear to me 
that blacksmiths and their helpers, firemen and pumpmen 
are either mechanics or laborers. As to teamsters, cooks, 
and ‘‘flunkies,” I leave the inquiry as to their status where 
Mr. Miller left a similar query in 20 Op., 459, and add the 
remark that the obvious necessity of eight hours’ effective 
labor in any case seens to dispose of that point as now raised. 
The answer to the third question, as already indicated, is 
that engineers of the Reclamation Service are responsible 
to the extent of requiring the law to be observed and 
reporting violations of it. 

Very respectfully, 
W. H. MOODY. 

The SECRETARY OF THE INTERIOR. 
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OFFICIAL BONDS—SUBSTITUTE BOND—DISCHARGE OF 
SURETY. 


Bonds of officers of the United States given for the faithful discharge of 
their duties, which are not in terms limited to a specified period 
expressed in dates, remain in full force and effect so long as such 
officers continue in office, even though another and different bond 
be given by way of renewal. 

A provision in an official bond shortening the life of the bond from the 
entire period during which the office is held until such time as ‘‘a 
new Official bond shall be accepted by the proper authority and 
substituted’’ therefor, runs counter to the statute and would be 
without effect. In its other particulars the bond would be good. 

This, however, does not apply to the bonds of postmasters and col- 
lectors of internal revenue, to the sureties on which Congress has 
extended a degree of immunity. 


DEPARTMENT OF JUSTICE, 
October 17, 1906. 

Srr: I have the honor to acknowledge the receipt of your 
letter of June 8, 1906, in which you Inclose the official bond 
of Harvey P. Peairs, superintendent of the Haskell Insti- 
tute, at Lawrence, Kans., and special disbursing agent, 
which contains a clause intended to limit its duration to the 
time when a new official bond shall be accepted by the 
proper authority. ‘You state that the bond, having been 
approved by the Secretary of the Interior and transmitted 
to the Treasury Department for file, was referred to the 
Solicitor of the Treasury, and that, while that officer has 
approved the bond as legally sufficient, he has qualified his 
approval with the words, *“‘but not as a substitute bond.” 
You further state that the insertion of the words ‘“‘ until a 
new official bond shall be accepted by the proper authority 
and substituted for this obligation” in this bond are intended 
to overcome the embarrassing effect of existing law, under 
which renewal bonds do not operate asa discharge of the 
bonds theretofore given, and you ask an opinion as to 
whether the cumulative effect of renewal bonds may be 
safely overcome in the manner specified, and whether the 
words chosen will best accomplish the desired result. You 
also ask whether such course would be wise where the form 
of the bond is recited in the statutes, and if legislation is con- 
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sidered necessary you ask for an expression of my views as 
to the appropriateness of the draft of a bill which you 
inclose. 

The unreported case of Szmpson v. The Fidelity and 
Deposit Company (Supreme Court District of Columbia), 
which you cite and with which the Department is familiar, 
and numerous others, including those cited by the Comp- 
troller of the Treasury in his opinion of June 17, 1899 (5 
Dec., 918), to which you also call attention, leave no doubt 
in my mind that bonds given to the United States for the 
faithful discharge of their duties by officers thereof, which 
are not in terms limited to a specified period expressed in 
dates, remain in full force and effect so long as such officer 
continues in office, even though another and different bond 
by way of renewal may be given. A different view would 
obviously violate the terms of those bonds, which plainly 
contemplate the entire period of service of the officer, as 
indicated in the bond which you inclose by the words ‘‘all 
times and henceforth and during his holding and remaining 
in said office.” That Congress recognized this continuing 
liability may be seen by reference to section 3837, Revised 
Statutes, which provides that the surety on the prior bond 
of postmasters shall be released, upon the giving of a new 
bond, from all responsibility for all acts or defaults of the 
postmaster which may be done or committed subsequent to 
the last day of the quarter in which such new bond shall be 
executed and accepted, and in the case of collectors of 
internal revenue as provided in section 2 of the act of March 
1, 1879 (20 Stat., 327). 

The liability of the surety on the old bonds, as well as that 
of those on the bonds given in renewal, thus continuing, the 
liability of the officer to his surety for premiums, if there 
be any, necessarily follows. I base this conclusion, how- 
ever, upon the rule of the common law, not deeming it nec- 
essary to construe the second proviso to section 5 of the 
act of March 2, 1895, referred to in the Comptroller’s de- 
cision of June 17, 1889. It is this continuing liability of 
both surety and principal which the words inserted in the 
bond you inclose, i. e., ‘‘until a new official bond shall be 
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accepted by the proper authority and substituted for this 
obligation,” are designed to overreach. Whether this can 
legally be done is a matter requiring careful consideration. 

On September 16, 1886, the Attorney-General rendered 
an opinion to the Secretary of the Treasury (18 Op., 458) 
holding that a departure in the official bond of Bradley B. 
Smalley, collector of customs for the district of Vermont, 
from the form recited in section 2619, Revised Statutes, by 
the omission of the words ‘‘in the State of Vermont,” did 
not impair its validity, and that the bond was a valid one 
under either the statute or at common law. This opinion 
followed the holding of the Supreme Court of the United 
States in United Stutes vy. Bradley (10 Pet., 343); Brown v. 
United States (5 Pet., 372); Cneted States v. Linn (15 Pet., 
311); United States vy. Tingey (5 Pet., 115); United States 
v. Mora (97 U.S., 421); Jessup ve. United States (106 U.S., 
147). In the latter case the court, after reviewing the 
authorities, says (p. 152): 

‘* These authorities show that the United States can, with- 
out the authority of any statute, make a valid contract, and 
that when the form of contract is prescribed by the statute, 
a departure from its directions will not render the contract 
invalid. The bond is good at common law.” 

In the recent cases of loses v. United States (166 U.S., 
571) and Gnited Stutes vy. Diccherhoff (202 U. S., 302) this 
doctrine was affirmed, and in these two cases the court con- 
cluded by laying down the general rule that if the bond 
does not run counter to a statute and is neither walum pro- 
hibitum nor malum en se itis binding upon all parties. And 
even though it run counter to a statute in one or more of 
its provisions the bond is valid as to the others, provided 
they are properly severable from those which are invalid. 
United States v. Mora, supra, and Enited States yv. Hodson 
(10 Wall., 395). 

The question which confronts us, then, is whether the 
provision ‘until a new official bond shall be accepted by 
the proper authority and substituted for this obligation” in 
the bond which you inclose runs.counter to a statute. The 
statutes requiring bonds to be given, perhaps without excep- 
tion, do not declare any certain period of time during which 
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ice. Thus, in the bond you submit the words preceding the 
modification which you propose are ‘* at all times and hence- 
forth and during his holding and remaining in said office.” 
A modification shortening the life of a bond from the entire 
period during which the office is held to such a time as a new 
obligation shall be entered into is so vital that I have no 
hesitation in saying that it runs counter to the statute, and 
applying the rule as laid down by the Supreme Court, it 
would seem that such a modification would be without effect, 
although, as we have seen, the bond in its other particulars 
would be good. Perhaps a different view might be taken 
if there were in the law any authority, general or special, 
vested in any officer of the Government to set aside existing 
law and to surrender the legal rights of the Government in 
the performance of those duties intrusted to him. In the 
very nature of things the business of the several Depart- 
ments of the Government could not be transacted if their 
heads were dependent upon specific authority for each and 
every act necessary to the successful conduct of their Depart- 
ments. At the inception of the Grovernment Congress 
recognized this fact and wisely gave them much latitude in 
that behalf, as may be scen from section 161, Revised 
Statutes: 

‘*The head of each Department is authorized to prescribe 
regulations, not inconsistent with luw, for the government 
of his Department, the conduct of its officers and clerks, 
the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers. and 
property appertaining to it.” j 

It will be observed that the only restriction upon heads 
of Departments is that they shall not prescribe regulations 
for the performance of the business of their Departments 
inconsistent with law; and with this the principle underly- 
ing the above-mentioned decisions of the Supreme Court is 
in full accord. Such an attempt to surrender the leval 
rights of the Government as is here contemplated is clearly 
within that restriction, and can not, therefore, be of any 
legal effect. This, of course. does not apply to the bonds 
of postmasters and collectors of internal revenue, to the 
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sureties on which, as indicated above, Congress has seen fit 
to extend some degree of immunity. 

There remains the question as to whether the draft of the 
proposed amendment to the act of March 2, 1895 (28 Stat., 
808), which you inclose, would, if enacted into law, operate 
to discharge the sureties on prior bonds when a renewal 
bond is given, and in that connection I have the honor to 
say that the amendment seems to me to be entirely appro- 
priate and effective. 


Very respectfully, 
W. H. MOODY. 


The SECRETARY OF THE TREASURY. 





CONTRACT SURGEON—GOVERNMENT HOSPITAL FOR THE 
INSANE. 


A contract surgeon, while serving as such in the Army, is a person be- 
longing to the Army within the meaning of section 4843, Revised 
Statutes, and, if he becomes insane in such service, is entitled under 
that section to admission to the Government Hospital for the Insane. 

DEPARTMENT OF JUSTICE, 
October 27, 1906. 

Sir: 1 have the honor to respond to your note of Octo- 
ber 17, 1906, in which you ask my opinion whether a 
contract surgeon, becoming insane while in service, is 
eligible as such for admission into the Government Hos- 
pital for the Insane. 

Section 4843, Revised Statutes, provides for the admission 
into that hospital of: (1) ‘t Insane persons belonging to the 
Army, Navy, Marine Corps, and Revenue-Cutter Service. 
(2) Civilians employed in the Quartermaster’s and Subsist- 
ence Departments of the Army, who may be or who may 
hereafter become insane while in such employment.” 

By an amendment of February 9, 1900 (31 Stat., 7), this 
was extended to the Pay Department. 

The answer to your question depends upon the consid- 
eration whether a contract surgeon, while in service as 
such, is a person ‘‘ belonging to the Army.” The Army, 
as now constituted, isa somewhat heterogeneous body, com- 
posed not only of soldiers or fighting men, but also of many 
who perform no service that can be called military, except 
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as it is in connection with the military organization. What 
is strictly and technically ‘tthe Army,” as detined by 
statute, includes many of these from the General Staff to 
chaplains, nurses, assistant and reserve nurses. So that, in 
order to belong to the Army, it is not necessary to be a 
soldier, or to perform any military service, except as all 
service in the Army may be called military service. 

‘**The Army ” is defined by the act of February 2, 1901 
(31 Stat., 748), which provides ‘‘That from and after the 
approval of this act, the Army of the United States, includ- 
ing the existing organizations,” shall consist of the various 
branches, departments, and officers enumerated, and then 
provides (sec. 18): ‘* That the Medical Department shall 
consist of one Surgeon-General * * * eight Assistant 
Surgeons-General * * * ,” and so on; ‘‘the Hospital 
Corps, as now authorized by law; and the Nurse Corps 
* * * | allof whom belong tothe Army. Then follows 
the proviso in immediate connection with and continuing 
the composition of that Department, “‘That in emergencies 
the Surgeon-General of the Army, with the approval of the 
Secretary of War, may appoint as many contract surgeons 
as may be necessary.” | 

Now it is entirely certain that under this statute all who 
belong to this Medical Department, permanently or tempo- 
rarily, belong to ‘‘the Army,” even in the strict sense as 
defined by this act. And it seems equally certain that this 
proviso simply authorized the increase of the force in that 
Department by the appotntment—not employment—of addi-. 
tional contract surgeons when an emergency required it. 
The whole section treats solely of the Medical Department 
and of those whocomposeit. Allof the persons enumerated 
in this section are officers of the Medical Department and 
belong to the Army, and their service is in and for the Army. 
I do not think that when in emergencies additional persons 
are appointed to perform precisely the same service in or 
for the Army these are to be treated as not belonging to 
that organization. 

The Army Regulations, paragraphs 1417 to 1421, having 
the force and effect of law, provide— 

**That contract surgeons ,* * * are entitled to the 
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same respect and obedience from enlisted men as commis- 
sioned oflicers.” 

And that-— 

‘*A contract surgeon, though not eligible for detail on 
court-martial, may prefer charges against enlisted men and 
may be detailed on councils of administration and post 
treasurer,” cte. 

Then the act of April 23, 1904 (33 Stat., 262, 266), has 
this proviso: 

** That when a contract surgeon is in charge of a hospital 
he shall bave the same authority as a commissioned medical 
officer.” 

And I believe that contract surgeons have also a pension- 
able status. 

It will be observed that the Hospital Corps and the Nurse 
Corps are specifically enumerated in section 18 as belonging 
to the Army, and there are particular provisions for the 
female portion of the Nurse Corps, including such reserve 
nurses as may be needed, in section 19. The status and 
service of these two corps are analogous and subordinate 
to the medical service, and it does not seem likely that Con- 
gress intended to recognize those corps more completely as 
a part of the Army than the medical men who, while only 
temporarily employed and not in the Regular permanent 
organization, nevertheless belong to the organization in the 
fullest practical sense when they are employed. In other 
words, it does not seem likely that Congress intended to 
confer any rights upon reserve nurses which they withheld 
from contract surgeons employed in emergencies. 

It is true that contract surgeons are not officers in the 
sense of having grade or rank, but neither grade nor rank 
is essential to office or place. In respect to the place they 
fill and the service they render, with the attendant obliga- 
tions and responsibilities. they are as much officers in the 
Medical Department as are assistant surgeons. But office 
is not necessary in order to belong to the Army. Officers 
in the Army are appointed by the President, but Congress 
may authorize the appointment of a contract surgeon in the 
Army without making him an ofhicer, 

I think that section LS of the act of February 2, 1901, 
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above quoted, makes the Medical Department of the Army 
consist of the persons there enumerated, and, when serving 
as such, of the contract surgeons appointed thereunder, and 
that the other provisions here referred to clearly recognize 
them as belonging to the Army. 

Furthermore, section 4843 is remedial in its character 
and, under a well-established principle, should receive a 
liberal instead of a strict construction. 

Without further elaboration it is my opinion that, in con- 
struing the expression ‘*insane persons belonging to the 
Army,” we should adopt a construction which will extend 
rather than one which will restrict and limit the beneticent 
operation of this section, especially when there is no 
apparent reason for the narrower construction. Therefore, 
answering your question precisely, 1 am of opinion that a 
contract surgeon, while serving as such in the Army, isa 
person belonging to the Army within the meaning of sec- 
tion 4843, Revised Statutes, and, if he becomes insane in 
such service is entitled to admission to the Government 
Hospital for the Insane under that section. 

Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The SECRETARY OF War. 


GOVERNMENT CLERK—JUDGMENT DEBTOR— WITHHOLD- 
ING SALARY. 


Section 1766, Revised Statutes, which provides that no compensation 
shall be paid to any person who is in arrears to the United States, 
does not apply to a clerk in the Government service (a pension 
agency) who is a judgment debtor of the United States. 

The expression ‘‘until he has accounted for and paid into the Treasury 
all sums for which he may be liable,’’ found in section 1766, does not 
refer to mere indebtedness, but clearly applies to one who has received 
Government moneys to be disbursed or covered into the Treasury. 


DEPARTMENT OF JUSTICE, 
November 7, 1906. 
Sig: Your request for an opinion, dated September 13, 
1906, presents the question whether a clerk in the Govern- 
ment service (a pension agency of the United States), who 
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is a judgment debtor of the United States, is liable to the 
provisions of section 1766, Revised Statutes, which provides: 

‘¢ No money shall be paid to any person for his compen- 
sation who is in arrears to the United States, until he has 
accounted for and paid into the Treasury all sums for which 
he may be liable. In all cases where the pay or salary of 
any person is withheld in pursuance of this section, the 
accounting officers of the Treasury, if required to do so by 
the party, his agent, or attorney, shall report forthwith to 
the Solicitor of the Treasury the balance due; and the 
Solicitor shall, within sixty days thereafter, order suit to be 
commenced against such delinquent and his sureties.” 

As there is fairly some doubt regarding the exact mean- 
ing of the controlling expressions in this statute—‘‘ in 
arrears,” ‘* balance due,” ‘* such delinquent and his sure- 
ties” —we are justified in resorting to the original statute 
and others zn pars materia. 

The act of January 25, 1898 (4 Stat., 246), from which 
section 1766 was taken, provided ‘‘that no money hereafter 
appropriated shall be paid to any person, for his compensa- 
tion, who is in arrears to the United States, until such per- 
son shall have accounted for, and paid into the Treasury, all 
sums for which he may be liable,” with the proviso that this 
should not *‘ be construed to extend to balances arising solely 
from the depreciation of Treasury notes received by such 
person, to be expended in the Government service,” followed 
by a provision for report to the Treasury agent (now the 
Solicitor of the Treasury) and suit within certain days 
‘‘against such delinquent and his sureties.” 

Earlier acts made similar provisions; for example the act 
of April 30, 1822 (3 Stat., 673), relating to appropriations 
for the military service, and the act of May 4 of that year 
relating to the Navy (Id., 677). See also the act of May 7, 
1822 (Id., 688), the act of March 3, 1823 (Id., 763), and the 
act of April 2, 1824 (4 Stat., 17). 

The general act of 1828 was ‘* An act to prevent defalca- 
tions on the part of disbursing agents of the Government 
and for other purposes.” The last phrase can hardly be 
regarded as intending to include other persons than disburs- 
ing agents. ‘‘It is true that it Is also described as an act 
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‘for other purposes,’ but this part of the description is suf- 
ficiently answered by the closing provision, authorizing the 
party to demand a suit, and directing the agent of the Treas- 
ury to institute one” (3 Op., 52, 54). Substantially the only 
change made by the revisers was to omit from the Revised 
Statutes the proviso as to the depreciation of Treasury 
notes, and therefore it seems to me clear that section 1766 
must be intended to mean what it signified in 1828 when it 
was formulated. 

It is my view that in all those acts ‘‘any person” and 
‘* officer” who are not to receive advances of payments until 
they shall have accounted for and paid into the Treasury 
any sums for which they were liable, contemplated persons 
who, as contractors or disbursers, or both, of the public 
funds, or contractors or officers receiving advances, were in 
a relation of trust as such to the Government and would 
have in their hands sums or balances of public funds for 
which they were bound to render accounts and to turn the 
balance of moneys into the Treasury. These would natur- 
ally be in ‘‘arrears” and be in a position to have a “balance 
due” found by the accounting officers. 

It might be argued that any person indebted to the Gov- 
ernment whose debt is due is in arrears, but that is not the 
natural meaning of the phrase, which ordinarily implies a 
delay in accounting for money in one’s hands or in discharg- 
ing obligations on such account already partly discharged. 
The phrase would hardly have been used as equivalent to 
‘‘in debt to the United States” or ‘‘ indebted to the United 
States,” since Congress must be presumed to have been 
familiar with the latter phrases and to know that they were 
‘far more apt to express its meaning if it intended to include 
any person who owed the Government a debt. The word 
‘‘ delinquent” looks to the same conclusion like the word 
‘*defaulter” in the act of May 4, 1822 (supra). A defaulter 
is one who fails to account for money with which he is 
intrusted, and a debtor is not a defaulter nor, indeed, delin- 
quent, except in the general sense of that term. 

Further, the clause ‘‘ until he has accounted for and paid 
into the Treasury all sums for which he may be liable” is 
conclusive to my mind on the point. This language is not 
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appropriate to mere indebtedness, but plainly applies to one 
who has received Government moneys tv be disbursed or 
covered into the Treasury. The original language, now 
omitted, relating to the depreciation of Treasury notes is a 
further indication that such persons were in view rather 
than any and all debtors whatsoever, and the provision that 
suit shall be commenced against the delinquent ‘‘and his 
sureties” indicates that Congress was not regarding mere 
debtors but the classes of persons who had sureties for the 
performance of contracts or their other duties, chiefly, of 
course, the receipt and disbursement of public moneys. 

In the debates, it is true, some general language is used 
about debtors to the Government, but when precise terms 
were employed about the evils sought to be remedied, the 
language clearly enough specified persons having public 
moneys to account for. 

Attorney-General Wirt, considering the act of 1824, held 
that— 

‘*The phrase ‘who is in arrears to the United States,’ 
seems to me to apply naturally and properly only to persons 
who, having previous transactions of a pecuniary nature 
with the Government, are found, upon a settlement of those 
transactions, to be in arrears to the Government, by holding 
in their hands public moneys which they are bound to 
refund.” (1 Op., 676.) 

Attorney-General Butler, considering the act of 1828, 
approved and followed Mr. Wirt’s opinion, saying: 

‘*This shows that the cases contemplated by the legislature 
were those of persons with wlom the Government had 
accounts composed of pecuniary items on both sides, and 
whose debts, consisting of the balances of such accounts, ° 
were usually reported by the accounting officers to the agent 
of the Treasury for suit.” (3 Op., 54.) 

The present provision of the law is substantially like the 
original act, and in the absence of strony reasons to the con- 
trary, I am of the opinion that the construction placed upon 
a similar act by Mr. Wirt in 1824 and the original act by 
Mr. Butler in 1836 and respected until the date of the revi- 
sion should be controlling, at least to the extent of prevent- 
ing its application to an ordinary clerk who is a judgment 
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military use of any public lands reserved by the President 
for military purpcses, shall be in full force and effect over 
said lands. 

This act shows, indeed, a definite assertion of jurisdiction 
by the island government, but also a scrupulous intention 
to support the national rights and aid the reservation pur- 
poses. Now Congress has not disapproved or annulled this 
act of the Commission under section 86 of the act of July 
1, 1902, which directed that all laws passed by the Philip- 
pine Government should be reported to Congress, and 
reserved the power to annul the same. The relation of 
Congress to all territorial legislation is similar (e. g., organic 
act, Oregon, 9 Stat., 3238, 326; Utah, id., 453, 455; New 
Mexico, id., 446, 449; Washington, 10 Stat., 172, 175), and 
thus it may be said that the exercise of local jurisdiction 
for ordinary municipal purposes over a reservation in a ter- 
ritory is valid until and unless disapproved by Congress. 

The above enactment of the Commission has been construed 
by the attorney-general of the Philippines (opinion of De- 
cember 2, 1905; Of. Gaz., vol. 4, No. 5, p. 61). He affirms 
his previous view that the Philippine Commission unques- 
tionably has authority to enact general laws extending over 
the military and naval reservations in the Philippine Islands 
(1 Op. A. G. Phil. Islands, 326; id., 332). One of these 
opinions referred to the Mariveles Reservation, respecting 
which G. O., 145 of 1902, Division of the Philippines, pro- 
vided that ‘‘in order to preserve to the native and other in- 
habitants * * * trial bycivil courts * * * it isan- 
nounced * * * that the courts of first instance * * * 
still remain, under the changed status, vested with full power 
and jurisdiction for the trial of all cases arising between the 
inhabitants and other persons living on these reservations, 
excepting those connected with the military service.” 

The present case is not like that of Gcuam, where a com- 
plete government has been instituted and conducted by the 
Navy Department through an officer of the Navy appointed 
as governor by the Secretary and commissioned by the 
President under an order of President McKinley, which 
provides that ‘Sthe island of Guam, in the Ladrones, is 
hereby placed under the control of the Department of the 
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Navy. . The Secretary of the Navy will take such steps as 
may be necessary to establish the authority of the United 
States and to give it the necessary protection and govern- 
ment.” 

This order was dated December 23, 1898, and of course 
was an exercise of the war power, and the executive govern- 
ment thus established seems to have survived and continued 
since the ratification of the treaty, with the silent acquies- 
cence of Congress, in accordance with the doctrine that a tem- 
porary and provisional government of this nature continues 
en necessitate rev until further action by Congress (Dooley v. 
United States, 182 U.S., 222, citing Cross v. Harrison, 16 
How, 164). The Guam government did not grow out of a 
military reservation, but was a military government of the 
entire island in consequences of occupation and conquest 
from Spain. Manifestly that instance is not a precedent 
here. 

Further, section 12 of the act of 1902 simply grants and 
reserves property, it does not confer governmental juris- 
diction. It deals with property belonging to the govern- 
ment; but does not grant the power to exercise the func- 
tions of government. 

Upon this review, it is my opinion that it was not the in- 
tention of Congress by section 12 of the act of 1902 to con- 
fer upon the President the power to withdraw the reserva- 
tion completely from the local jurisdiction and to erect a 
distinct and independent authority for all purposes of civil 
government. 1 do not think that the arguments ab cncon- 
vententé which are advanced—the extent of the territory, 
the existence of local municipalities, the necessities of sani- 
tation, the imperfections of native administration—can be 
heard to vary the rules of construction and enlarge the 
authority. If the arguments of convenience are, however, 
vital and controlling, they should be addressed to Congress 
in order to obtain specific addition to the grant of power. 

I have the honor, therefore, to advise you that the juris- 
diction of the Navy Department over the Subig Bay Naval 
Reservation is not of such character and extent as to ex- 
clude the civil powers of the Philippine government relating 
to the imposition of taxes, the management and disposition 
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of real and personal property, the running of ordinary civil 
writs, and, in general, the exercise of such civil rights as 
do not interfere with the naval uses of the reservation, 
including the provisions of the Philippine law punishing 
illegal timber cutting on military reservations, and requiring 
a warrant for the arrest of an officer, soldier, or civilian 
employee on a reservation to be served on the commanding 
officer. I do not understand the exact bearing or scope of 
the clause in your inquiry as to ‘‘obtaining of wood for 
domestic purposes;”’ but you will observe that by the opin- 
ion of the Attorney-General addressed to you dated October 
10, you were advised that the Philippine government can 
not extend its forestry laws to the military reservations 
on those islands, and, referring especially to section 18 of 
the Philippine government act of July 1, 1902, and the 
proviso thereof that said government may issue licenses to 
cut timber on reserved or unreserved public lands in said 
islands, that ‘‘ military and other reservations of the Gov- 
ernment of the United States” are not embraced within the 
general phrase ‘‘ reserved or unreserved public lands.” 
Very respectfully, 
: Henry M. Hoyt, 
Solreitor- General. 
Approved: 
W. H. MOODY. 


The SECRETARY OF War. 
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OPINIONS 7 
HON. CHARLES J. BONAPARTE, OF” 
MARYLAND. 


APPOINTED DECEMBER 17, 1906. 


FREE REGISTRATION OF OFFICIAL MAIL—PENSION AGENTS. 


The words ‘‘official mail matter,’’ contained in paragraph 4 of the act of 
July 2, 1886 (24 Stat., 122), which extends the provisions of section 3 
of the act of July 5, 1884 (23 Stat., 158) relating to the free registra- 
tion of officia: mail to pension agents, means all matter passing through 
the mails of an official as distinguished from a personal or private 
character. 

There is nothing to indicate an intention on the part of Congress to ex- 
clude pension agents from the provisions of section 3 of the act of 1884 
(23 Stat., 158), allowing the free registration of official mail matter, 
and the delivery of part-paid letters or packets addressed to them, 
which have reference to official business. 

Opinion of June 13, 1906 (25 Op., 617), concurred in. 


DEPARTMENT OF JUSTICE, 
January 3, 1907. 


Sir: I have the honor to acknowledge receipt of your 
letter of October 19, with inclosures, asking my opinion of 
the effect of paragraph 4 of the act of July 2, 1886 (24 Stat., 
122). 

In order to understand the effect of this legislation it will 
be necessary to consider generally the statutes relating to 
the transmission of official mail matter. 

The first act passed relating to this subject was that of 
March 3, 1877 (19 Stat., 335), section 5 of which provides: 

‘*’That it shall be lawful to transmit through the mail, free 
of postage, any letters, packages, or other matters relating 
exclusively to the business of the Government of the United 
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States: Prot iebedl, That every such letter or package to 
entitle t fo" pass free shall bear over the words ‘Official 
Business. an ‘indorsement showing also the name of the 
Departritestt, and, if from a bureau or office, the names of 
the. Department and bureau or office, as the case may he, 
whenée transmitted.” * * * 
. “athe remainder of this section provides for penalties for 
He illegal use of official envelopes; and section 6 merely 
“hoe Sets out the manner in which the necessary envelopes shall 

2 Zs *. be furnished to the various Departments. 

a — Section 29 of the act of March 3, 1879 (2u Stat., 362), 
extends the privilege of free ¢eansmission of official mail 
matter to all Government officers, whether located at Wash- 
ington or elsewhere. Itis also expressly provided that this 
act shall not extend or apply to pension agents. 

The act of July 5, 1884 (23 Stat., 158), reenacts the two 
laws just mentioned, excluding, however, Members of 
Congress from its provisions, and contains the following 
proviso in section 3: 

* * * That any letter or packet to be registered by 
either of the Executive Departments or Bureaus thereof, or 
by the Agricultural Department, or by the Public Printer, 
may be registered without the payment of any registry fee; 
and any part-paid letter or packet addressed to either of said 
Departments or Bureaus may be delivered free.” * * * 

And it is again provided that the act shall not extend or 
apply to pension agents. 

The last statute we have to consider is the act of July 2, 
1886 (24 Stat., 122), which states that the provisions of sec- 
tion 3 of the act of July 5, 1884, just referred to, ‘‘are 
hereby extended and made aoplalle to all official mail 
matter of agents for the payment of pensions.” 

The last-mentioned statute was considered by my imme- 
diate predecessor in an opinion rendered on June 13, last 
past (25 Op., 617), and by the Comptroller of the Treasury 
in a letter to the Secretary of the Interior bearing date 
April 17, 1906 (12 Comp. Dec., 617). Both of these officers 
reached the conclusion that so much of the statute as 
referred to free registration applied to the ‘official mail 
matter” of pension agents. In these opinions I fully con- 
cur, I find nothing in the language of this statute which 
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limits its application to any particular clause of the section 
to which it specifically refers. 

Some discussion has arisen as to the meaning of ‘‘ official 
mail matter.” I find nothing to show or suggest that the 
Congress meant by these words anything different from 
what it said, i. e., ald matter passing through the mails of 
an official (as distinguished from a personal or private) 
character; and consequently there is nothing to indicate an 
intention on the part of the Congress to exclude pension 
agents from the provisions of section 3 of the act of 1884, 
supra, allowing the free registration of official mail matter 
and the delivery of part-paid letters or packets addressed to 
them, and which have reference to official business. 

Respectfully, 
CHARLES J. BONAPARTE. 


The Pos1mMasTER-GENERAL. 


DRY DOCK AT NEW YORK—CONSTRUCTION OF CONTRACT. 


The contractor, and not the Government, is responsible, under his 
contract for the erection of a dry dock at the navy-yard at New York, 
for damages to the excavation and structural work there in progress, 
caused by water flowing from a concealed drain pipe, the existence of 
which neither the contractor nor the Government knew, and by a 
breakage in the rebuilt portion of a sewer which had been diverted 
around the head of the dry dock, caused, in large measure, by the 
ground support on the side next the dry dock having been weakened 
by the excavation, the contract expressly providing, among other 
things, that the contract price covered all contingencies of every 
kind; that the entire responsibility for the sufficiency of the shoring 
and protection of the excavation and various structures should rest 
upon the contractor; that he shall be responsible for any settlement 
or damage to the structures that may result directly or indirectly from 
his operation; and that he shall be responsible for the entire work 
and every part thereof until completion and acceptance. 


DEPARTMENT OF «JUSTICE, 
January 9, 1907. 


Sir: Your letter of December 31, 1906, submits for my 
consideration a question which has arisen under a contract 
between George B. Spearin and the Navy Department for 
the construction of a dry dock at the United States navy- 
vard, New York, N. Y., ‘‘as to whether the Government 
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or the contractor is responsible for the injuries that have 
resulted and are likely to result to the work in progress by 
leakage from a concealed drain pipe and a broken 6-foot 
sewer in the vicinity of the excavation for the dock.” You 
inclose formy information a copy of the contract in question, 
together with correspondence bearing upon the subject; 
and you state that the contractor has been notified by the 
Navy Department that in its judgment responsibility for 
the damages rests on him, but that he has requested a rehear- 
ing, and that, upon further consideration, you are in some 
doubt whether the Government should not properly assume 
the expense of repairing the damages and of guarding 
against further injury anticipated in the near future. 

From your letter and the papers transmitted it appears 
that the sewer referred to formerly intercepted the dock site; 
that it was diverted around the head of the dry dock under 
the terms of the contract; that the break occurred in the part 
of the sewer which was rebuilt in that new course, and was - 
caused by pressure on the inside of the sewer during 
unusually heavy rains last August, the sewer not being of 
sufficient area to carry off all the water which then fell and 
not being sufficiently supported at the point where the crack 
occurred; that because of these conditions the contractor has 
suspended work, and now claims, not only that he is not 
responsible for the breaking of the sewer, but that he is 
entitled to reimbursement for the damages thus caused to 
his work and property. 

In order to fix the responsibility in this matter it is nec- 
essary to make a careful examination of the contract be- 
tween Mr. Spearin and the Navy Department. The instru- 
ment is dated February 7, 1905, and is for the construction 
of a dry dock at the navyy-yard, New York, N. Y., to be 
completed within forty-two calendar months from the date 
of the contract, the contractor to furnish at bis own risk and 
expense all labor, materials, temporary structures, ete., and 
to take all necessary and suitable precautions, during the 
progress and until completion of the work, to avoid or pre- 
vent accidents; and tosave the United States from all claims 
against it by reason of any injury to person er property 
resulting from any accident which may occur during the 
prosecution of the work and in connection with it. By 
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paragraph 5 of the specifications accompanying and form- 
ing part of the contract, a United States civil engineer or 
other authorized representative is to have control and direc- 
tion of the work, and all questions and disputes as to the 
details shall be decided by such officer subject to appeal to 
the Chief of the Bureau of Yards and Docks. There are © 
provisions for extensions of time and for damages, in the 
form of daily deductions, for avoidable delays in complet- 
ing the work within the time specified or the extensions 
allowed; and also for the annulment of the contract if frem 
the progress made it shall appear that the work is not likely 
to be completed within the time allowed. 

It is unnecessary to follow the details of the specifications 
as to materials to be used, workmanship, temporary works, 
construction (including, among other things, the diversion 
of the intercepting sewer), proposals, etc. But it is to be 
observed that the contract contains numerous provisions 
safeguarding the Government from claims for damages, and 
placing complete responsibility upon the contractor for all 
accidents, injuries, and contingencies of every kind. Para- 
graph 21 is as follows: 

‘* The contractor shall be responsible for the entire work 
and every part thereof, until completion and final acceptance 
by the Chief of the Bureau of Yards and Docks, and for all 
tools, appliances, and property of every description used in 
connection therewith. * * * Provided, That the con- 
tractor shall specifically and distinctly assume all risks of 
damages or injury from any cause to property or persons 
used or employed on or in connection with the work, and of 
all damages or injury to any person or property, wherever 
located, resulting from any action or operation under the 
contract or in connection with the work, and undertakes 
and promises to protect and defend the United States against 
all claims on account of any such damage or injury.” 

It is also agreed that the Government and the contractor 
will labor to mutual advantage where their several works 
may touch upon or interfere with each other, and that in 
case of a necessary interference no claim for extra compen- 
xation shall arise, ‘* the contract price covering all contin- 
gencies of every kind,” except such changes in the contract 
us the United States may deem necessary and advisable to 
inake (par. 30). 
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Again, under paragraph 149, requiring the ‘removal of 
railroad tracks, sewers, and pipes on the dock site, the con- 
tractor ‘will be held responsible for and be required to 
repair all damages” to pipes and tracks by reason of the 
building of the new sewer; and in paragraph 152, relating 
to the shoring and protection of the excavation and various 
structures, while the method and plans for the same are sub- 
ject to the approval of the civil engineer in charge, ‘‘ the 
entire responsibility for its sufficiency shall rest upon the 
contractor, and he shall be liable for any settlement or dam- 
age” to the structures that may result, directly or indirectly, 
from his operations. 

Thus, by the terms of the contract, the fullest measure of 
responsibility seems to rest upon the contractor for all pos- 
sible accidents and injuries occurring in connection with his 
operations in the construction of the dry dock. The ques- 
tion as to his responsibility in the matter of the sewer 
depends npon whether the accident occurred in connection 
with these operations. It is alleged that the damage was 
caused, not only by the break in the sewer, but by the open- 
ing of the manholes, the sewer not being of sufficient area to 
carry off all the water which fell during a very heavy rain, 
and the internal pressure being so great as to lift the covers 
of the manholes and force the water up through the holes. 
This, as the civil engineer in charge explains in his letter of 
August 29, 1906, had sometimes happened with the original 
sewer during heavy downfalls of rain, a fact which the con- 
tractor asserts was not communicated to him by the Govern- 
ment authorities until after the failure of the sewer in August. 
But it is noted that never, until the new portion of the sewer 
was built, had any break in the sewer occurred; and the view 
of the engineer is that the break was directly caused by an 
insufficient quantity of earth over the sewer at that point, 
the ground having broken away from the inner side of the 
sewer and moved toward the excavation, leaving a portion 
of the sewer exposed on the side next the dock, and thus 
depriving it of the support necessary to such structures in 
order to resist the internal pressure. In this view, the engi- 
neer states, Mr. Spearin’s representative has concurred and 
it appears to be inherently highly probable. 
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In view of the broad terms of the contract above cited 
relating to the contractor’s responsibility, the undoubted 
fact that the break in the sewer occurred in the rebuilt por- 
tion und the very strong probability that it was a direct 
consequence of the contractor’s operations in connection 
with his excavation work as decided by the engineer, I am 
of the opinion that he is responsible for the damage result - 
ing from the breaking of the sewer, and that he should re- 
store the sewer and deliver it in sound and proper condition 
to the Government, as is contemplated by the contract. And 
since it is impossible to separate the damages caused by the 
break from those resulting from the water forced through 
the manholes, and the latter can hardly be at all serious, I 
think Mr. Spearin must be considered responsible for the 
entire occurrence. As to his intimation that he ought to 
have been advised by the authorities at the dock of the pre- 
vious overflows of the sewer through the manholes, I hold 
that it was his duty before undertaking the work to ascer- 
tain fully all the conditions connected therewith, including 
the facts connected with the existing sewer, in view of par- 
agraph 271 of the specifications, which is as follows: 

‘* Intending bidders are expected to examine the site of the 
proposed dry dock and inform themselves thoroughly of 
the actual conditions and requirements before submitting 
proposals.” 

In the matter of the leakage of the concealed 12-inch drain- 
pipe, you state that Mr. Spearin bases his claim for damages 
caused by the flowing of water through this drain, upon the 
ground that the drain was not shown on any of the plans of 
the site or its surroundings, and that neither he nor the 
(Giovernment authorities knew of its presence there. It 
seems sufficient, in this connection, to refer to paragraph 
271, above set forth, and also to paragraph 35 of the speci- 
fications. The latter allows intending bidders the privilege 
of examining the site, and adds: ‘‘ And they must satisfy 
themselves, by boring or otherwise, as to the nature and 
character of the soil, as the Government will not assume any 
risk or responsibility in connection therewith.” Paragraph 
271 has been already given. 

From these provisions of the specifications, as well us 
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those already cited, it is clear the contractor is not entitled 
to any compensation or relief because the existence of the 
drain in question was unknown to him when he undertook 
the work. 

Accordingly, I have the honor to answer your specific 
question by advising you that, in my opinion, the Govern- 
ment is not, and the contractor is, responsible, under the 
contract entered into with Mr. Spearin, for the damages 
caused by water flowing from the concealed drain-pipe and 
for the breaking of the sewer and the resulting damages to 
the excavation and the structural work in progress. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


SURVEYORS OF CUSTOMS—DISBURSEMENT OF PUBLIC 
MONEYS. 


Surveyors of customs at ports where there are no collectors are not to be 
considered as collectors, and therefore within the provisions of section 
3657, Revised Statutes, which requires collectors of customs to disburse 
all moneys that may be appropriated for the construction of custom- 
houses, court-houser, post-offices, ete. 

Suggested, that authority for the designation of a surveyor of customs to 
act in that capacity, where there 1x no collector, would seem to exist 
under sections 255 and 3658, Revised Statutes, and for extra compensa- 
tion, under section 3554, Revised Statutes. 


DEPARTMENT OF JUSTICE, 
Sanuary 15, 1907. 

Sir: In your letter of December 20, 1906, you request my 
opinion whether ** surveyors of customs at ports where there 
are no collectors are to be considered as collectors and there- 
fore within the provision of the law requiring collectors of 
customs to disburse the moneys appropriated for the con- 
struction of custom-houses, court-houses, post-oflices, and 
marine hospitals.” 

The provision referred to is section 8657, Revised Statutes, 
which reads: 

"Sec. 3657. The collectors of customs in the several col- 
lection districts are required to act as disbursing agents for 
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the payment of all moneys that are or may hereafter be 
appropriated for the construction of custom-houses, court- 
houses, post-oflices, and marine hospitals; with such com- 
pensation, not exceeding one-quarter of one per centum, as 
the Secretary of the Treasury may deem equitable and 
Just.” 

As part of the case submitted, you say: 

‘* Surveyors of customs of ‘Aland ports over which they 
preside are the principal customs officers at those ports and 
are not subordinate to any collector, and it has been the 
practice of the Department fora great many years to regard 
such surveyors as collectors of customs. 

‘* These officers transact all the business of a collector at 
the ports where they are located, and ure treated as collectors 
in all their dealings with the Department. 

‘*It has also been the practice of the Department, for a 
great many years, in thus treating such surveyors as col- 
lectors to designate them under the provisions of section 
3657 of the Revised Statutes as disbursing agents of funds 
appropriated for the erection of public buildings at the 
various ports over which they preside. In some cases such 
officers have been designated to make such disbursements 
under their bonds as surveyors or under separate bonds 
required of them as special disbursing agents, and they have 
been allowed the commission of three-eighths of 1 per cent 
of such disbursements, which the law allows to be paid to 
collectors of customs in certain cases.” 

My attention has been called to no statute imposing gen- 
erally upon surveyors of customs at ports where a surveyor 
only is appointed all the duties of a collector of customs, 
and I am unable to find such a statute. Section 2623, Re- 
vised Statutes, provides that at ports to which a collector 
only is appointed, the collector shall solely execute the 
duties in which the cooperation of the naval officer is requi- 
site, where a naval officer is appointed, and ‘‘shall also, as 
far as may be, perform all the duties prescribed for sur- 
veyors at ports where surveyors are authorized.” But sec- 
tion 2628, which covers the case of ports where surveyors 
only are appointed, does not undertake to impose upon such 
surveyors all the duties of collectors. The only cases in 
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which a surveyor is required by law to perform all the 
duties of a collector are those of the disability or death of 
the collector, when there is no deputy collector or naval 
officer (sec. 2625) and when, in case of insurrection, it may 
be necessary for the President to cause duties to be col- 
lected at the port of delivery instead of the port of entry 
(sec. 5314). | 

This being so, I am unable to see any authority for hold- 
ing that surveyors of customs at ports where there are no 
collectors are to be considered as collectors and therefore 
within the provision of section 3657, requiring collectors to 
disburse the moneys appropriated for the construction of 
custom houses, etc. 

I may suggest, however, that authority for the designa- 
tion of 2 surveyor of customs to act in the capacity above 
mentioned at a port where there is no collector would seem 
to exist, if not under section 3658, at least under section 255, 
Revised Statutes. | 

‘*Src. 3658. Where there is no collector at the place or 
location of any public work specified in the preceding sec- 
tion, the Secretary of the Treasury may appoint a disburs- 
ing agent for the payment of all moneys appropriated for 
the construction of any such public work, with such com- 
pensation as he may deem equitable and just.” 

The act of July 31, 1894, section 2 (28 Stat., 205), provid- 
ing that “no person who holds an office the salary or annual 
compensation attached to which amounts to the sum of two 
thousand five hundred dollars shall be appointed to or hold 
any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized by 
luw,” would preclude the appointment of surveyors under 
this section, where the annual compensation attached to 
their office amounts to the sum named. But section 255 
seems to cover the case exactly. 

‘Section 255. The Secretary of the Treasury may desig- 
nate any officer of the United States, who has given bonds 
for the faithful performance of his duties, to be disbursing 
agent for the payment of all moneys appropriated for the 
construction of public buildings authorized by law within 
the district of such officer.” 
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The allowance of extra compensation for such service 
appears to be authorized by section 3654, Revised Statutes, 
as amended by the act of March 3, 1875, section 4 (18 
Stat., 415). 

‘*Sec. 3654. No extra compensation exceeding one-eighth 
of one per centum shall in any case be allowed or paid to 
any Officer, person, or corporation for disbursing moneys 
suppropriated to the construction of any public building.” 

The act of March 3, 1875, amended this provision so as to 
make it read three-eighths of 1 per centum instead of one- 
eighth. 

Respectfully, 
“CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


NAVAL OFFICERS—ADVANCEMENT ON RETIRED LIST. 


The act of June 18, 1884 (23 Stat., 45), which provides for the nomina- 
tion and appointment of Assistant Engineer John W. Saville, of the 
United States Navy, then on the retired list, to be a passed assistant 
engineer in the Navy and that he be placed on the retired list with 
the highest rate of retired pay of that grade, did not effect a new re- 
tirement nullifying the original retirement, but merely effected an 
advancement on the retired list, the effect of which was merely to ad- 
vance him one grade on that list. 

Mr. Saville is therefore debarred from advancement under the act of 
June 29, 1906 (34 Stat., 553, 554), which provides that the act shalf not 
apply to any officer who received an advance of grade at or since the 
date of his retirement. 


DEPARTMENT OF JUSTICE, 
January 22, 1907. 

Str: Your letter of January 11, and the accompanying 
official indorsements, show that on April 3, 1885, John W. 
Saville, an assistant engineer in the Navy, then on the re- 
tired list, was commissioned a passed assistant engigber and 
placed on the retired list from June 19, 1884, under the 
authority of a special act of June 18, 1884 (23 Stat., 45), 
which provides: 

**That the President of the United States ibe: and is 
hereby, authorized to nominate, and by and with the advice 
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and consent of the Senate, to appoint Assistant Engineer 
John W. Saville, of the United States Navy, a passed assist- 
ant engineer in the Navy, to date with his class on the 
active list; and that be be placed on the retired list of the 
Navy with the highest rate of retired pay of that grade, to 
date from and after the passage of this act.” 

You ask whether Mr. Saville is entitled to the benefits 
of the naval appropriation act of June 29, 1906 (34 Stat.., 
553, 554), which provides for the advancement one grade 
on the retired list, with certain limitations, of any officer 
of the Navy not above the grade of captain who served 
with credit during the civil war and who has heretofore 
been or may hereafter be retired on account of wounds or 
disability incident to the service, etc. Passed Assistant 
Engineer Saville falls within this category, and the doubt 
in the case arises because of the proviso to the act of June 
29, 1906, which is as follows: 

** Provided, That this Act shall not apply to any officer 
who received an advance of grade at or since the date of his 
retirement or who has been restored to the Navy and placed 
on the retired list by virtue of the provisions of a special Act 
of Congress.” 

It appears clear to me that Mr. Saville, being retired in 
1871, as appears from the official record, the special act of 
1884 for his benefit did not effect a new retirement nullifying | 
the original retirement, but merely effected an advancement 
on the retired list in pursuance of the usual legislative method 
adopted for that purpose. The obvious intention, meaning, 
and effect of the act of 1884 simply was to advance Mr. 
Saville, already on the retired list, one grade on that list. 
As he thereby received an advance of grade since the date 
of his retirement, he is debarred from the benefits of the 
act of 1906 by the very terms of the proviso. 

Accordingly I have the honor to answer your question in 
the negiitive. 

Very respectfully, 
CHARLES J. BONAPARTE. 


7 , 
The SEcLETARY OF THE NAvy. 
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THE PRESIDENT—GOVERNMENT OF THE CANAL ZONE. 


The President may now, directly or through persons appointed and em- 
ployed by him to govern the Canal Zone and build the Panama Canal, 
adopt needed rules and regulations for the government of that Zone, 
and he has not lost the power to modify any of the rules and regula- 
tions established by the Canal Commission prior to the Fifty-eighth 
Congress. 

Section 2 of the act of April 28, 1904 (33 Stat., 429), which provided that 
until the expiration of the Fifty-eighth Congress, unless provision for 
the temporary government of the Canal Zone be sooner made by Con- 
gress, ‘‘the power to make all rules and regulations necessary for the 
government of the Canal Zone * * *_ shall be vested in such per- 
son or persons and shall be exercised in such manner as the President 
shall direct,’’ is to be considered as declaratory only of what would 
have been the rights and duties of the President if it had not been 
enacted. 

The limitation of the effect of the provision to the Fifty-eighth Con- 
gress merely indicates that during the period of its own lawful exist- 
ence, unless sooner modified, Congress intended that the powers of . 
government which it might have lawfully exercised in the Canal 
Zone should be exercised by the President, or such officers or persons 
as he might designate. 

Articles II and III of the treaty between the United States and the 
Republic of Panama (33 Stat., 2234), imposed upon the United States 
the obligations as well as the powers of a sovereign within the Canal 
Zone, including among these the obligation of providing a government 
for the territory in question. 

In the absence of action by Congress distinctly denying that right, the 
President would have the power to administer the Canal Zone merely 
because control, with the incidents of sovereignty, over it was passed 
to the United States, and no other provision for its orderly govern- 
ment had been made. 

This authority involves the right and power to modify or repeal any 
laws previously existing within that territory, whether originally 
enacted before or after its acquisition by the United States. 

Laws governing a territory which has passed from one sovereign power 
to another continue in force after the authority which enacted them 
has ceased to exist, only by the consent of the succeeding authority to 
their continuing validity, implied from its failure to modify or repeal 
them. 

_-\s soon as the new government considers existing laws no longer appro- 
priate to attain the ends of government, it has the inherent right to 
change or annul them, unless its authority in this respect has been 
curtailed. 
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DEPARTMENT OF JUSTICE, 
January 30, 1907. 

Sir: I have received your letter of the 21st instant, sub- 
mitting for my opinion ** the question whether by section 2 
of the act of April 28, 1904, the President, as distinguished 
from the Isthmian Canal Commission, is prohibited from 
putting into effect by Executive order needed rules and reg- 
ulations for the government of the Canal Zone, and, as a 
corollary thereto, whether he has lost the power to modify 
any rules and regulations established by the Isthmian Canal 
Commission prior to the expiration of the Fifty-eighth 

Yongress. ” 

To answer this question it is necessary to consider the 
section of the act mentioned in your letter immediately pre- 
ceding the one to which you especially refer. This section 
(sec. 1) of the said act, so far as it is material to the present 
question, is as follows: 

‘‘ That the President is hereby authorized, upon the acqui- 
sition of the property of the New Panama Canal Company 
and the payment to the Republic of Panama of the ten mil- 
lions of dollars provided by article fourteen of the treaty 
between the United States and the Republic of Panama, the 
ratifications of which were exchanged on the twenty-sixth 
day of February, nineteen hundred and four, to be paid to 
the latter Government, to take possession of and occupy on 
behalf of the United States the zone of land and land under 
water of the width of ten miles, extending to the distance 
of five miles on each side of the center line of the route of 
the canal to be constructed thereon, which said zone begins 
in the Caribbean Sea three marine miles from the mean 
low-water mark and extends to and across the Isthmus of 
Panama into the Pacific Ocean to the distance of three 
marine miles from mean low-water mark, and also of all 
islands within said zone, and in addition thereto the group 
of islands in the Bay of Panama named Perico, Naos, Cule- 
bra, and Flamenco, and, from time to time, of any lands 
and waters outside of said zone which may be necessary and 
convenient for the construction, maintenance, operation, 
sanitation, and protection of the said canal, or of any aux- 
iliary canals or other works necessary and convenient for 
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the construction, maintenance, operation, sanitation, and 
protection of said enterprise, the use, occupation, and con- 
trol whereof were granted to the United States by article 
two of said treaty.” 

Articles 2 and 3 of the treaty between the United States 
and the Republic of Panama, mentioned in this section, are in 
the terms following: 


‘* ARTICLE II. 


‘*The Republic of Panama grants to the United States in 
perpetuity the use, occupation, and control of a zone of land 
and land under water for the construction, maintenance, 
operation, sanitation, and protection of said canal of the 
width of ten miles extending to the distance of five miles 
on each side of the center line of the route of the canal to 
be constructed; the said zone beginning in the Caribbean 
Sea three marine miles from mean low-water mark and 
extending to and across the Isthmus of Panama into the 
Pacific Ocean to a distance of three marine miles from mean 
low-water mark with the proviso that the cities of Panama 
«ind Colon and the harbors adjacent to said cities, which are 
included within the boundaries of the zone above described, 
shall not be included within this grant. The Republic of 
Panama further grants to the United States in perpetuity 
the use, occupation, and control of any other lands and 
waters outside of the zone above described which may be 
necessary and convenient for the construction, maintenance, 
operation, sanitation, and protection of the said canal or of 
any auxiliary canals or other works necessary and conven- 
ient for the construction, maintenance, operation, sanitation, 
and protection of the said enterprise. 

‘*The Republic of Panama further grants in like manner 
to the United States in perpetuity all islands within the lim- 
its of the zone above described and in addition thereto the 
group of small islands in the Bay of Panama, named Perico, 
Naos, Culebra, and Flamenco. 


‘*ArtTICLE III. 


** The Republic of Panama grants to the United States all 
the rights, power, and authority within the zone mentioned 
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and described in Article II of this agreement and within the 
limits of all auxiliary lands and waters mentioned and de- 
scribed in said Article II which the United States would 
possess and exercise if it were the sovereign of the territory 
within which said lands and waters are located, to the entire 
exclusion of the exercise by the Republic of Panama of any 
such sovereign rights, power, or authority.” 

It appears from these sections that the United States ac- 
quired in perpetuity ‘‘the use, occupation, and control” of 
the so-called Canal Zone, and also ‘‘all the rights, power, 
and authority within the zone mentioned * * * which 
the United States would possess and exercise if it were the 
sovereiyn of the territory.” Unquestionably these provi- 
sions of the treaty imposed upon the United States the obli- 
gations as well as the powers of a sovereign within the ter- 
ritory described, and it is no less obvious that among these 
obligations was that of providing a government for the ter- 
ritory in question for the purpose, in the language of the 
second section of the act of Congress approved April 28. 
1904, of ‘‘ maintaining and protecting the inhabitants thereof 
in the free enjoyment of their liberty, property, and reli- 
gion.” ‘This obligation has been recognized by the Supreme 
Court of the United States in repeated decisions, among 
which I need only refer to Amerecan Insurance Company v. 
Cunter (1 Peters, 512), and Cross vy. Harrison (16 Howard 
164). 

It being, therefore, the duty of the United States to pro- 
vide a government for the territory over which its control, 
with all the incidents of sovereignty, was established by 
the terms of the treaty, in the absence of any provision by 
Congress to effect this object, the President would be au- 
thorized and obliged by his duty as executive head of the 
nation under the Constitution to discharge the obligation 
thus resting upon the nation; and if Congress had taken no 
action whatever on the subject, the right of the President 
to thus administer the territory controlled by the nation 
would not be open to question. In fact, however, Congress, 
by the first section of the act above quoted, authorized the 
President *‘to take possession of and occupy on behalf of 
the United States” the territory generally known as the 


The Secretary of War. 117 


Canal Zone, and covered by the terms of the treaty. This 
suthority to take possession of and occupy would, of itself, 
imply the authority to govern in so far as government was 
needful to secure the safety and welfare of the inhabitants 
of the territory occupied, whether such inhabitants dwelt 
there at the time of its cession or came there for lawful 
purposes, and with the consent of the United States 
afterwards. 

The second section of the act approved April 28, 1904, 
which is particularly mentioned in your letter, is as follows:' 

‘*That until the expiration of the Fifty-eighth Congress, 
unless provision for the temporary government of the Canal 
Zone be sooner made by Congress, all the military, civil, 
and judicial powers, as well as the power to make all rules 
and regulations necessary for the government of the Canal 
Zone and all the rights, powers, and authority granted by 
the'terms of said treaty to the United States shall be vested 
in such person or persons and shall be exercised in such 
manner as the President shall direct for the government of 
said Zone and maintaining and protecting the inhabitants 
thereof in the free enjoyment of their liberty, property, 
and religion.” 

In my opinion this provision is to be considered as declara- 
tory only of what would have been the rights and duties of 
the President if it had not been enacted. It is true that by 
its terms its effect is limited to the duration of the Fifty- 
eighth Congress, but I do not understand this as meaning 
that Congress intended the Canal Zone to be without any 
legal government after the period fixed. Such a conclusion 
would be, in my opinion, wholly inadmissible, in view of 
the universally recognized duty on the part of any civilized 
power to provide a government for all territory under 
its control; and the limitation of time mentioned in this 
section must be interpreted, in my opinion, as inserted 
merely to show that, during the period of its own lawful 
existence, and unless led to hold differently by succeeding 
events, the Fifty-eighth Congress intended that the powers 
of government, which it might have lawfully exercised over 
the Canal Zone, should be exercised, by its authority and 
under its delegation, hy the President or such officers or 
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persons as he might employ for the purpose. That Con- 
gress did not intend, or expect, the President’s authority 
over the Canal Zone to end at the time mentioned in the 
second section of the act approved April 28, 1904, seems 
clear by the provision in the act approved December 21, 
1905 (34 Stat., 5), making appropriations to continue the 
construction of the canal, to the effect that ‘‘ the President 
shall annually cause to be made, by the persons appointed 
and employed by him in charge of the government of said 
Canal Zone * * *  estimatesof expenditures.” By this 
provision Congress recognized the President as authorized 
to govern the Canal Zone and appoint and employ persons 
to take partin that government. Evidently, then, Congress 
did not consider the power expressly conferred upon the 
President by section two of the act of Congress approved 
April 28, 1904, as terminating at the time mentioned in that 
section. 

In the case of Wilson v. Shaw (204 U.S., 24), the several 


acts of Congress are referred to as ratifying, by recognition, 


previous acts of the Executive in the acquisition of the Canal 
Zone and the construction of the canal. If it were necessary 
to do so, the terms of the act approved December 1, 1905, 
above quoted, might be relied upon asa ratification by Con- 
gress of the President’s assumption of authority over the 
Canal Zone subsequently to the end of the Fifty-eighth 
Congress. In my opinion, however, no such ratification 
was necessary; and, in the absence of action by Congress 
distinctly denying him that right and establishing by law a 
state of anarchy in the Canal Zone, the President would have 
the power to administer this territory, merely because con- 
trol, with the incidents of sovereignty, over it was possessed 
by the United States, and no other provision for its orderly 
government had been made. 

It is hardly necessary to add that this authority on his part 
involves the right und the power to modify or repeal any 
laws previously existing within this territory, whether origi- 
nally enacted before or after its acquisition by the United 
States. Laws, whatever their form, continue in force after 
the authority which enacted them has ceased to exist, only 
by the consent of the succeeding authority to their continu- 
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ing validity, implied from its failure to modify or repeal 
them; so soon as the new governing power considers them 
no longer appropriate to attain the ends of government, it 
has the inherent right to change or annul them, unless its 
authority in this respect has been expressly curtailed. There 
is nothing in this act approved April 28, 1904, or in any other 
act of Congress relating to this subject-matter, which dis- 
closes any purpose on the part of the Congress to give to 
determinations of the Isthmian Cana] Commission a peculiar 
permanency, or to exempt thein from modification or rescis- 
sion in the discretion of the President. 

I therefore answer your question in the negative and 
advise you that, in my opinion, the President may now, 
directly or through the persons appointed and employed 
by him to govern the Zone and build the canal, adopt 
needed rules and regulations for the government of the 
Canal Zone, and that he has not lost the power to modify 
any of the rules and regulations established by the Canal 
Commission prior to the expiration of the Fifty-eightb 
Congress. 


Respectfully, 
CHARLES J. BONAPARTE. 


The SrecrRETARY OF War. 


CUSTOMS LAW—INVOICE—APPRAISEMENT. 


In an importation of a number of crates of glassware which were con- 
solidated on one invoice at 4 lump sum, where the several crates were 
of different values, but chargeable with the same rate of duty, the 
assessment of duty should not be made upon the basis of the highest 
valued goods, but all the glassware is chargeable with the same rate 
of duty, and similarly with regard toa number of cases of pickles 
imported at the same time which were also placed on one invoice 
though of different values, but subject to the same rate of duty—the 
provisions of section 2910, Revised Statutes, having no application in 
either case. 

Section 2910, Revised Statutes, is a rule for the assessment of rates of 
duty and nota rule for the appraisement of values, and has no applica- 
tion except to cases where the goods that have been invoiced at an 
average rate are not merely of different values, but are also subject to 
different rates of duty, in which case the duty is to be asseseed upon 
the whole invoice at the rate to which the highest valued goods are 
subject. 
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In case of doubt as to whether a higher or a lower duty is imposed hy 
a statute, the doubt should be resolved in favor of the importer, 
‘‘since the intention of Congress to impose the higher duty should be 
expressed in clear and unambiguous language.’? (American Net and 
Twine Co. vy. Worthington, 141 U.S., 468. ) 

DEPARTMENT OF .JUSTICE, 
February 1, 1907. 

Srr: I have the honor to acknowledge receipt of your 
letter of November 14, 1906, in reference to thirteen crates 
of common glassware and thirty-two cases of pickles, 
imported at the port of San Juan, P. R., with inclosed 
copies of letters of the collector at that port, from which 
it appears that the several crates of glassware were 
consolidated on one invoice at a lump sum, and that the 
several cases of pickles were likewise consolidated upon 
another invoice; that upon examination the appraiser found 
the merchandise to be of different values and so returned 
it—that is, that the glassware in the several crates was of 
different values and the pickles in the several cases likewise 
of different values; but that, as stated in your letter, the 
whole of the glassware is chargeable with the same rate of 
duty, as are also the pickles. 

In your letter you request my opinion as to whether in 
such case a rule of appraisement is afforded by the pro- 
visions of section 2910 of the Revised Statutes providing 
that, ‘* When merchandise of the same material or descrip- 
tion, but of different. values, is invoiced at an average price, 
and not otherwise provided for, the duty shall be assessed 
upon the whole invoice ut the rate to which the highest 
valued goods in such invoice are subject,” and whether 
under this section the assessment of the duty upon the 
ylassware and pickles, respectively, Is required to be made 
upon the basis of the highest. valued goods involved in 
either invoice, or whether, on the other hand, this statute 
is to be construed literally as relating only to cases where 
the goods are subject to different rates of duty. 

I am of the opinion that section 2910 1s a rule for the 
assessinent of the rates of duty, and not a rule for the 
appralsement of values, and that it has no application except 
to cases where the goods that have been invoiced at an 
average rate are not merely of different values but are also. 
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subject to different rates of duty, in which case the duty is 
to be assessed upon the whole invoice at the rate to which 
the highest valued goods are subject; and that as it appears 
in this instance that all the glassware is chargeable with the 
same rate of duty, and the pickles likewise, the provisions 
of section 2910 have no application to either invoice. 

While in the first part of this section it is made one of 
the conditions of its application that the goods involved 
shall be ‘‘of different values,” the final clause laying down 
the rule that shall then govern does not provide that the 
goods shall be appraised at an average value based upon 
that of the highest valued goods, but uses the very different 
and explicit language that ‘‘the duty shall be assessed upon 
the whole invoice at the rate to which the highest valued 
goods in such invoice are subject.” 

That this section was intended to refer to the rate of 
assessment rather than the appraisement of values is further 
emphasjzed by the contrast between the language of this 
section and that of section 2911, immediately following, 
which provides that, ‘‘ Whenever articles composed wholly, 
or in part, of wool or cotton, of similar kind, but different 
quality, are found, in the same package, charged at an 
average price, it shall be the duty of the appraisers to adopt 
the value of the best article contained in such package, and 
so charged, as the average value of the whole.” 

The contrast between the concluding phrase, ‘‘the duty 
shall be assessed upon the whole invoice at the rate to which 
the highest valued goods in such invoice are subject.” in 
section 2910, and the corresponding phrase, ‘it shall be the 
duty of the appraisers to adopt the value of the best article 
contained in such package * * * asthe average value of 
the whole,” in section 2911, is very marked and indicates 
clearly that section 2910 was intended to apply only in cases 
where the goods were not only of different values, but also 
chargeable with different rates of duty. 

Hence, when the merchandise thus invoiced all bears the 
same rate of duty, it follows that section 2910 has no appli- 
cation, and that the values of the goods are not to be fixed 
by that of the highest valued article, but are to be appraised 
at actual values, in accordance with the general provisions 
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of the customs laws, except in such special cases as may he 
provided for under section 2911, or otherwise. 

I regret that in reaching this conclusion I have been com- 
pelled to differ from the contrary views expressed in Treas- 
ury Decisions Nos. 9516, 12393, and 25326. I am unable, 
however, to concur in the view expressed in No. 9516 that 
**the word ‘rate,’ used in the latter part of the section, is 
used in the sense of amount of duty,” or to reach the con- 
clusion that the express provision of section 2910 that ‘‘ the 
duty shall be assessed” at 2 certain ‘* rate” 1s equivalent to 
a direction as to the amount at which the values of the 
goods shall he appraised; a conclusion which would require 
the language of the statute to be construed in s manner at 
variance with its fixed legal significance and would, further- 
more, result in the unnecessary hardship of imposing upon 
the importer, merely because he has consolidated upon one 
invoice, at an average rate, articles of the same description 
and bearing the same rate of duty, an artificial valuation in 
excess of their real value. In case of doubt as to whether a 
higher or lower duty is imposed, that doubt should be re- 
solved in favor of the importer, ‘‘since the intention of 
Congress to impose a higber duty should be expressed in 
clear and unambiguous language.” (American Net and 
Twine Co. vy. Worthington, 141 U.S8., 468.) 

In none of these Treasury Decisions, furthermore, is the 
distinction noted between the provisions of section 2910 and 
of section 2911, and in fact, in No. 25326 it is apparently 
assumed that they are the same, the decision referring to 
the case of ln re Schefer (49 Fed. Rep., 216) as involving 
section 2910, whereas, in fact, the goods involved in that 
case were cotton goods and section 2911 was the only sec- 
tion considered by the court. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


The Secretary of the Interior 4) 


CHEROKEE ENROLLMENT—MRS. ALICE L. OWEN AND 
CHILDREN. 


The action of the attorney for the Cherokee Nation in protesting to the 
Secretary of the Interior on behalf of the Cherokee Nation against 
the enrollment of Alice L. Owen and her children as citizens by blood 
of the Cherokee tribe was not a compliance with the conditions 
named in the act of June 21, 1906 (34 Stat., 340), which authorized 
such enrollment provided it should not be objected to by said tribe, 
and should be approved by the Secretary of the Interior. 

The authority of the attorney to act for the Nation did not extend to 
matters wherein positive action by the Nation itself was essential, as 
is required by the express terms of the act. 

The tribal council not having been reelected, and there being now 
probably no officer or body in a position to make the objection 
required by the act, the first condition mentioned therein appears to 
have been fulfilled. 

The Secretary of the Interior is required to determine for himself 
whether as matter of equity and public policy the enrollment should 
be made. 

Suggested, that the children of Mrs. Owen were never bona fide citizens 
of the Cherokee Nation, and their enrollment would be clearly with- 
out justification were it not for the special act of Congress in question. 

Suggested, that the marriage of Alice L. Owen to a white man, her de- 
parture from the Cherokee Territory and permanent residence in 
a distant State, operated as a relinquishment of her rights as a citizen 
under the terms of the Cherokee constitution, but she might still have 
been readmitted to citizenship by the governing body of the Cherokee 
Nation. Her enrollment, therefore, is not open to the objection exist- 
ing in the cases of her children. 


DEPARTMENT OF JUSTICE, 
February 18, 1907. 


Sir: I have the honor to submit my opinion in the mat- 
ter of the Cherokee enrollment case of Alice L. Owen and 
her children, recently transmitted to me by you, upon the 
request of the President. 

It appears to me unnecessary to recapitulate the various 
aspects in which this case: has been presented to your 
Department and other official bodies, since the material 
feature in the case is contained in the following provision 
of the Indian appropriation act, approved June 21, 1906 
(34 Stat., 340): 

‘*That the Commissioner to the Five Civilized Tribes is 
hereby authorized to add the names of * * * Alice 
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Owen and her children, to the final roll of the citizens by 
blood of the Cherokee tribe, the said persons being * * * 
Cherokee Indians by blood, whose names, through neglect 
on their part or on the part of their parents, have been 
omitted from the tribal rolls: roveded, That the enroll- 
ment of said persons by the Commissioner to the Five 
Civilized Tribes shall not be objected to by the said tribes, 
and shall be approved by the Secretary of the Interior.” 

It will be observed that the authority hereby conferred 
upon the Commissioner to the Five Civilized Tribes was 
subject to two conditions: He was empowered (which in 
this case is equivalent to his being directed) to make the 
enrollment authorized, provided it should not be objected 
to by the tribe and should be approved by the Secretary of 
the Interior. It appears that on July 17 the Commissioner 
wrote to the attorney for the Cherokee Nation calling his 
attention to the foregoing provision of law, and notifying 
him that fifteen days would be allowed within which to file 
such protest. as he might desire to make against the enroll- 
ment of the parties mentioned. On July 24 the attorney 
for the Cherokee Nation replied to this letter, protesting 
against the enrollment of Alice LL. Owen and her children 
‘fon behalf of the Cherokee Nation.” No other action by 
the Nation, or any of its officers, has been taken in the 
premises, and it is therefore material to determine whether 
the objection thus made by the attorney can be considered 
an objection made by the tribe under the terms of the act 
of Congress. 

I have examined the agreement between the attorney and 
the tribe, which appears to have been executed on April 4, 
1906, by the principal chief and the attorney, and do not 
think it confers upon the attorney authority to act for the 
Nation in a matter wherein positive action by the Nation 
itself is required by the express terms of un act of Congress. 

After various experiences extending during a period of 
some six years, and which had been preceded by an agita- 
tion of the questions involved in the governing body of the 
(‘herokee Nation for nearly twenty years, it had been finally 
decided that none of the parties mentioned in this act were 
entitled to enrollment. In passing this special act for their 
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benefit, Congress therefore conferred on them, not asa mat- 
ter of right but as a matter of favor, the privileges of 
Cherokee citizenship, and required as a condition the implied 
assent of the Cherokee Nation itself to this gratuity. I do 
not think the attorney was qualified or empowered to act 
for the nation ina matter of this kind, but that the objec- 
tion required by the act of Congress must have been made 
by the regularly constituted authorities of the Nation itself. 
Iam informed that the tribal council was not reelected at 
the expiration of the terms of its members, and that it is, at 
least, extremely doubtful whether any officer or body is 
now in a position to make the objection on behalf of the 
Cherokee Nation required by the terms of this statute. It 
does not appear, however, that either Alice L. Owen or any 
of her children had any responsibilty for this condition of 
affairs, and their interests ought not, therefore, to suffer in 
consequence. It follows that the first condition mentioned 
in the act of Congress, namely, that the tribe shall ‘not 
object, appears on the record to have been fulfilled'in this 
case. There remains the second condition, namely, the 
approval of the Secretary of the Interior. With respect to 
this, I am quite clear that it was the intention of the Congress 
to lodge a special discretion as to the approval of this en- 
rollment with the Secretary of the Interior. His approval 
Is required in general to all acts of the Commissioner to the 
Five Civilized Tribes, but I do not construe the provision 
of law above quoted as merely requiring this general 
and customary approval, but as obliging the Secretary of 
the Interior to determine for himself whether, as a matter 
of equity and public policy, the enrollment should take 
place. In this view of the matter, it would be under ordi- 
nary circumstances obviously inappropriate for me to ex- 
press any opinion as to how this discretion should be exer- 
cised. I limit myself, therefore, to calling vour attention 
to certain circumstances disclosed by the record, which 
appear to be material in connection with this question. 

The children of Mrs. Owen were never, in my judgment, 
bona fide citizens ofthe Cherokee Nation. They were the 
offspring of a white man, a resident and presumably a citi- 
zen of Virginia, and appear to have always considered and 
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demeaned themselves as citizens of that State; one of them, 
at least, even exercised the right of suffrage there. It does 
not appear that any of them ever removed to the territory of 
the Cherokee Nation with the intention of making it their 
home, and, as they have in no respect shared the burdens or 
discharged the duties of Cherokee citizens, their enrollment 
as such would clearly be without justification either in law 
or according to the principles of equity, if it were not for 
the special act of Congress so, as aforesaid, passed for their 
benefit, and which can become effective only through your 
affirmative action in their favor. 

The case of Alice L. Owen herself appears to be different. 
She is a Cherokee by blood, at least to some extent; was 
born within the territory of the Nation, and spent her child- 
hood there. There seems no good reason to doubt that 
prior to her marriage she was a Cherokee citizen. The 
Cherokee constitution provides: 

‘¢ That whenever any citizen shall remove with his effects 
out of the limit of this Nation, and become a citizen of any 
other government, all his rights and privileges as a citizen 
of this Nation shall cease: Provided, nevertheless, that the 
national council shall have power to readmit by law to all 
the rights of citizenship any such person or persons who 
may at any time desire to return to the Nation, on memorial- 
izing the national council for such readmission.” 

While I think her marriage to a white man, departure 
from the Cherokee territory, and permanent residence in 
Virginia must be considered a relinquishment of her rights 
and privileges as a citizen under the terms of this provision 
of the constitution, I think it is also clear that she might 
have been readmitted to citizenship by the governing body 
of the Nation. . It is true that no such action was taken by 
the council, but the committee on citizenship appears to 
have admitted not only Mrs. Owens but all her children 
‘‘to all the rights and privileges of Cherokee citizenship 
by blood” as long ago as January 31, 1881; and it is not im- 
probable that this action would have been confirmed by the 
national council had such confirmation been deemed nec- 
essary. 

Under aJ) the circumstances I think the enrollment of Mrs. 
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Owen a matter fully and clearly within your discretion, and 
that no such argument against it exists as can be found in 
the cases of her children. 

I remain, sir, respectfully, 


CHARLES J. BONAPARTE. 
The SECRETARY OF THE INTERIOR. 


CHOCTAW CITIZENSHIP CASES—CITIZENSHIP COURT— 
FINALITY OF JUDGMENT. 


Myrtie Randolph and W. J. Thompson were children of a white father 
by his third wife, a white woman, his first and second wives having 
been Choctaws. Both parents and these children lived in the Choctaw 
Nation and were recognized and regarded as Choctaw citizens. The 
children were enrolled by the Choctaw Committee on Citizenship in 
1892. Their application to the Commission to the Five Civilized 
Tribes for enrollment under the act of June 10, 1896 (29 Stat., 321, 
339), was denied, which decision was reversed by the United States 
court in the Indian Territory, and its judgment affirmed by the Su- 
preme Court. (174 U.S., 445, 469.) Subsequently, on appeal by the 
Nation under the act of July 1, 1902 (32 Stat., 641, 646-649) , their appli- 
cation was denied by the Choctaw and Chickasaw Citizenship Court. 
Held, that the citizenship court had jurisdiction and that its judgment 
is final. 

The application for enrollment under the act of June 10, 1896 (29 Stat., 
339), notwithstanding the fact that applicants were already on the 
rolls, was a waiver of the conclusiveness of the rolls in their cases, the 
act providing that the Commission shall hear and determine the appli- 
cation of all persons who may apply to them for citizenship in any of 
said nations. 

The act of July 1, 1902 (32 Stat., 641), contemplated that the Citizenship 
Court should have a revisory jurisdiction of all judgments of the 
United States courts in the Indian Territory admitting persons to 
citizenship on appeal from the judgments of the Commission, whether 
the applicants were on the tribal rolls or not. 

No authority has been conferred upon the Secretary of the Interior by 
the acts of July 1, 1902, paragraph 30 (32 Stat., 646), and April 26, 1906 
(34 Stat., 137), to review the judgments of the Citizenship Court. 

Cyrus H. Kingsbury and Lucy E. Littlepage, children of white parents 
who had become affiliated with the Choctaw Nation by an act of the 
Choctaw council,and thereby granted all rights, privileges, and immu- 
nities of Choctaw citizens, were born in the Choctaw Nation, have 
always resided there as its recognized citizens, and their names appear 
upon various tribal rolls. They applied to the Commission to the 
Five Civilized Tribes under the act of June 10, 1896 (29 Stat., 321, 339), 
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and were enrolled, and no appeal was taken by the nation. Hel:l, 
that they are clearly entitled to enrollment. 

The only names which the act of June 28, 1898, section 21 (30 Stat. 495, 
502-503), declares shall be eliminated from the tribal rolls are those 
placed thereon by fraud or without authority of law. 

Since 1875 the Choctaw Nation never intended that a white person inter- 
marrying into the tribe should have power to confer citizenship upon 
his children by a subsequent marriage to other than a citizen by blood, 
but this does not apply where both parents have been adopted intu 
the tribe. 

Loula West was admitted to citizenship in the Choctaw Nation by the 
Commission to the Five Civilized Tribes. The nation appealed to 
the United States courts in the Indian Territory and the judgment 
was affirmed. Later, under the act of July 1, 1902 (32 Stat., 641, 647), 
the case was removed to the Citizenship Court, which denied her appli- 
cation. Held, that the Citizenship Court had jurisdiction of such cases, 
and its judgments therein are final. 

William C. Thompson applied to the Commission to the Five Civilized 
Tribes for the enrollment of himself, wife, and children. The appli- 
cation was denied by the Commission, and no appeal was taken there- 
from. Claimant relies upon the fact that their names appear upon 
the tribal roll prepared pursuant to the Choctaw acts of September 18 
and October 30, 1896. Jfeld, that the action of the Commission, not 
having been appealed from, was final, and that the Choctaw Nation, 
even if it attempted to do so, had no right thereafter to admit them, 
such enrollment being without authority of law. 

The provision in the act of June 10, 1896 (29 Stat., 339), that ‘‘any 
person who shall claim to be entitled to be added to said rolls as a 
citizen of either of said tribes and whose right thereto has either been 
denied or not acted upon’’ might apply to the legally constituted court 
or committee of such tribes, with right of appeal to the United States 
court, had reference to a preyious denial or failure of the tribal an- 
thorities to act, and not to action or nonaction of the Commission. 

Richard B. Coleman and children were admitted to citizenship in the 
Choctaw Nation by an act of the general council of the nation, which 
the record of the case shows was procured by fraud, and the Commis- 
sion held that they had no right to disregard this act of the council. 
Held, that their names should be stricken from the rolls. 

Kthel Pierson’s case. The children of Choctaw freedmen who were 
minors living March 4, 1906, are entitled to enrollment. 


DEPARTMENT OF JUSTICE, 
February 19, 1907. 
Sir: [have the honor to communicate to you my opinion 
in certain Choctaw Indian citizenship cases, the first two 
submitted by vour letter of May 29, 1906, and the others 
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by the direction of the President under date of January 
19, 1907. 

1. The first case is that of Myrtie Randolph and her 
brother, W. J. Thompson, in regard to which you say: 

‘*Myrtie Randolph and W. J. Thompson are children of 
Giles Thompson, white, intermarried in the Choctaw Nation 
in Mississippi prior to the treaty of September 27, 1830 
(7 Stat., 333), and was one of the parties named by supple- 
mentary Article II (ib. 340) as entitled to a section anda 
half, reserved to him from the ceded lands, to be so selected 
as ‘to include their present residence and improvement.’ 
His first and second wives were Choctaws. His name ap- 
pears on page 64, volume 7, American State Papers (Public 
Lands), as a beneficiary of Article XIX of the treaty of 
September 27, 1830, and on page 28, volume 1, of the record 
in suit of the Choctaw Nation v. United States, Court of 
Claims. He was registered under the treaty as citizen of 
the Choctaw Nation, Mushulatubbee’s District, and with his 
family was transported under the treaty as Choctaws, at 
expense of the United States, from Mississippi to the 
Choctaw Nation, west, prior to October 24, 1833, when he 
petitioned the President, from Doakesville, near the Red 
River, in the southern part of the Choctaw Nation, to ap- 
prove sale of his Mississippi lands to James Gay, of Missis- 
sippi, and for issue of patent therefor (copy A inclosed). 
In the Choctaw Nation, west, in Indian Territory, in 1863, 
in accordance to Choctaw law, he married a white woman, 
citizen of the United States, of whom the applicants were 
born. He was living October 19, 1865, and was paid by 
the Choctaw Nation for beeves furnished June, 1865. 
(Copy of act of council of October 19, 1865, is inclosed, B.) 
He continued to live in the nation, and was recognized as a 
citizen until his death, aged 76 years, and his estate wus 
administered in the Choctaw courts as that of an Indian and 
within their jurisdiction. The applicants, his children, 
were born in the Choctaw, Nation, were admitted to and 
attended the Choctaw schools as Choctaws, and in all re- 
spects enjoyed and were accorded the privileges of native- 
born Choctaws. The applicants were enrolled by Choctaw 
Committee on Citizenship in 1892 as Choctaw citizens. 

60590—voL 26—O8——9 
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The Department is not yet advised whether they are borne 
on any other of the Choctaw rolls. They settled and im- 
proved tribal lands, as the father before had done in Missis- 
sippi, as Choctaws, erected homes, and were never ousted 
or objected to or regarded as intruders. 

‘September 8, 1896, these applicants and others applied 
to the Commission to the Five Civilized Tribes for enroll- 
ment under the act of June 10, 1896 (29 Stat., 321, 339), and 
December 7, 1896, were denied. Applicants appealed to 
the United States court, southern district, Indian Territory, 
which, January 18, 1898, reversed the Commission and 
admitted the applicants. From this judgment the nation 
appealed and the judgment was aflirmed (reported as 
Stephens v. Cherokee Nation and Choctaw Nation v. Robin- 
son, 174 U. S., 445, foot note page 469, case No. 589; Same 
v. Randolph et al.). Subsequently, under the act of July 
1, 1902 (32 Stat., 641, 646-9), the matter was brought by 
appeal of the nations to the Choctaw-Chickasaw Citizenship 
Court, which, November 29, 1904, denied the application— 
copy of opinion therein, and in Wall v. Choctaw Nation et 
al., and in £. /I. Bounds v. Choctaw and Chickasaw Natvons, 
whereon both were founded, are inclosed (C, D, E).” 

The validity and finality of the citizenship court are there- 
fore a vital feature of this case. In regard to its judgment 
you say in your letter: 

‘* Bearing upon the validity of this judgment, vour atten- 
tion is called to the fact that the act of June 10, 1896, gave 
no power to the Commission to the Five Civilized Tribes to 
purge the tribal rolls, which were by the act confirmed. 
Power to purge the rolls was first conferred on the Commis- 
sion by the act of June 7, 1897 (30 Stat., 84), and further 
by section 21, act of June 28, 1898 (30 Stat., 495, 502). 
Wherefore this Department holds that no jurisdiction was 
given the Commission, or to the courts on appeal there- 
from, to exclude persons having tribal recognition and borne 
on the tribal rolls, but that such persons, notwithstanding 
prior adverse action by the Commission or the courts, are 
entitled to enrollment under the act of 1898 and supple- 
mentary acts, unless their inscription on the tribal rolls was 
procured by fraud or was without authority of law. Such 
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has been the rule of this Department since decision in the 
case of Wiley Adams, May 21, 1903, discussed and con- 
curred in by the Assistant Attorney-General, Interior 
Department (Opinions of March 24, 1905), in cases of Ben- 
jamin J. Vaughn and Mary Elizabeth Martin. In Vaughn’s 
case counsel for the nations acceded to it as the proper 
rule.” 

To determine the validity and the finality of the judg- 
ment of the Citizenship court, as well as other questions 
arising in these cases, it is necessary to consider carefully 
the entire legislation of the Congress on this subject. 

The act of June 10, 1896 (29 Stat., 321, 339), directed the 
Commission to the Five Civilized Tribes in the Indian Ter- 
ritory to continue the exercise of the authority theretofore 
conferred upon them to negotiate with such tribes for the 
extinguishment of the tribal title to their lands, by the 
cession of the same or a part thereof to the United States, 
or their allotment in severalty to the members of such tribes, 
with a view to the ultimate creation of a State or States 
embracing such lands. 

That act also provided— 

‘* That said Commission is further authorized and directed 
to proceed at once to hear and determine the application of 
all persons who may apply to them for citizenship in any of 
said nations, and after such hearing they shall determine the 
right of such applicant to be so admitted and enrolled: 
Provided, however, That such application shall be made to . 
such Commissioners within three months after the passage 
of this Act. The said Commission shall decide all such 
applications within ninety days after the same shall be made. 
That in determining all such applications said commission 
shall respect all laws of the several nations or tribes, not 
inconsistent with the laws of the United States, and all 
treaties with either of said nations or tribes, and shall give 
due force and effect to the rolls, usages, and customs of 
each of said nations or tribes: And provided, further, That 
the rolls of citizenship of the several tribes as now existing 
are hereby confirmed, and any person who shall claim to be 
entitled to be added to said rolls asa citizen of either of said 
tribes and whose right thereto has either been denied or 
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not acted upon, or any citizen who may within three months 
from and after the passage of this Act desire such citizen- 
ship, may apply to the legally constituted court or committee 
designated by the several tribes for such citizenship, and 
such court or committee shall determine such application 
within thirty days from the date thereof. 

‘In the performance of such duties said Commission shall 
have power and authority to administer oaths, to issue proc- 
ess for and compel the attendance of witnesses, and to send 
for persons and papers, and all depositions and affidavits 
and other evidence in any form whatsoever heretofore 
taken where the witnesses giving said testimony are dead. 
or now residing beyond the limits of said Territory, and to 
use every fair and reasonable means within their reach for 
the purpose of determining the rights of persons claiming 
such citizenship, or to protect any of said nations from 
fraud or wrong, and the rolls so prepared by them shall be 
hereafter held and considered to be the true and correct 
rolls of persons entitled to the rights of citizenship in said 
several tribes: /’row/ded, That if the tribe, or any person, 
be aggrieved with the decision of the tribal authorities or 
the commission provided for in this Act, it or he may 
appeal from such decision to the United States district 
court: Provided, however, That the appeal shall be taken 
within sixty days, and the judgment of the court shall be 
final. 

‘*That the said Commission, after the expiration of six 
months, shall cause a complete roll of citizenship of each of 
said nations to be made up from their records, and add 
thereto the names of citizens whose right may -be conferred 
under this Act, and said rolls shall be, and are hereby, 
made rolls of citizenship of said nations or tribes, subject, 
however, to the determination of the United States courts, 
as provided herein. 

‘*'The Commission is hereby required to file the lists of 
members as they finally approve them with the Commis- 
sioner of Indian Affairs to remain there for use as the final 
judgment of the duly constituted authorities.” 

The act of June 7, 1897 (30 Stat., 62, 84), contained this 
provision: 


The Secretary of the Interior. 133 


‘*That said Commission shall continue to exercise all 
authority heretofore conferred on it by law to negotiate 
with the Five Tribes, and any agreement made by it with 
any one of said tribes, when ratified, shall operate to sus- 
pend any provisions of this Act if in conflict therewith as 
to said nation: (Provided, That the words ‘rolls of citizen- 
ship,’ as used in the Act of June tenth, eighteen hundred 
and ninety-six, making appropriations for current and con- 
tingent expenses of the Indian Department and fulfilling 
treaty stipulations with various Indian tribes for the fiscal 
year ending June thirtieth, eighteen hundred and ninety- 
seven, shall be construed to mean the last authenticated 
rolls of each tribe which have been approved by the council 
of the nation, and the descendants of those appearing on 
such rolls, and such additional names and their descendants 
as have been subsequently added, either by the council of 
such nation, the duly authorized courts thereof, or the Com- 
mission under the act of June tenth, cighteen hundred and 
ninety-six. And all other names appearing upon such rolls 
shall be open to investigation by such Commission for a 
period of six months after the passage of this Act. And 
any name appearing on such rolls and not confirmed by the 
Act of June tenth, eighteen hundred and ninety-six, as 
herein construed, may be stricken therefrom by such Com- 
mission where the party affected shall have ten days’ pre- 
vious notice that said Commission wil] investigate and deter- 
mine the right of such party to remain upon such roll as a 
citizen of such nation: Provided, also, That any one whose 
name shall be stricken from the roll by such Commission 
shall have the right of appeal, as provided in the Act of 
June tenth, eighteen hundred and ninety -six.” 

The act of June 28, 1898 (30 Stat., 495, 502-3), provided: 

‘Sec. 21. That in making rolls of citizenship of the sev- 
eral tribes, as required by law, the Commission to the Five 
Civilized Tribes is authorized and directed to take the roll 
of Cherokee citizens of eighteen hundred and eighty (not 
including freedinen) as the only roll intended to be con- 
firmed by this and preceding Acts of Congress, and to enroll 
all persons now living whose names are found on said roll, 
and all descendants born since the date of said roll to per- 
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sons whose names are found thereon; and all persons who 
have been enrolled by the tribal authorities who have here- 
tofore made permanent settlement in the Cherokee Nation 
whose parents, by reason of their Cherokee blood, have 
been lawfully admitted to citizenship by the tribal authori- 
ties, and who were minors when their parents were so 
adinitted; and they shall investigate the right of all other 
persons whose names are found on any other rolls and omit 
all such as may have been placed thereon by fraud or with- 
out authority of law, enrolling only such as may have lawful 
right thereto, and their descendants born since such rolls 
were made, with such inter-married white persons as may 
he entitled to citizenship under Cherokee laws. 


* * * *% * 


‘Said Commission is authorized and directed to make 
correct rolls of the citizens by blood of all the other tribes, 
eliminating from the tribal rolls such names as may have 
been placed thereon by fraud or without authority of law, 
enrolling such only as may have lawful right thereto, and 
their descendants born since such rolls were made, with 
such intermarried white persons as may be entitled to Choc- 
tuw and Chickasaw citizenship under the treaties and the 
laws of said tribes. 


* * *% % * 


‘*The rolls so made, when approved by the Secretary of 
the Interior; shall be final, and the persons whose names are 
found thereon, with their descendants thereafter born to 
them, with such persons as may intermarry according to 
tribal laws, shall alone constitute the several tribes which 
they represent.” 

The act of May 31, 1900 (81 Stat., 221, 236), provided: 

‘‘That said Commission shall continue to exercise all 
authority heretofore conferred upon it by law. But it shal] 
not receive, consider, or make any record of any application 
of any person for enrollment as a member of any tribe in 
Indian Territory who has not been a recognized citizen 
thereof, and duly and lawfully enrolled or admitted as such, 
and its refusal of such application shall be final when ap-— 
proved by the Secretary of the Interior.” 
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The act of March 3, 1901 (31 Stat., 1058, 1077), contained 
this provision: 

‘*The rolls made by the Commission to the Five Civilized 
Tribes, when approved by the Secretary of the Interior, 
shall be final, and the persons whose names are found there- 
on shall alone constitute the several tribes which they rep- 
resent; and the Secretary of the Interior is authorized and 
directed to fix a time by agreement with said tribes or 
either of them for closing said rolls, but upon failure or re- 
fusal of said tribes or any of them to agree thereto, then the 
Secretary of the Interior shall fix a time for closing said 
rolls, after which no name shall be added thereto.” 

The act of July 1, 1902 (32 Stat. 641), ratified an agree- 
ment made by the Commission to the Five Civilized Tribes 
with the Commission representing the Choctaw and Chick- 
asaw tribes. This agreement was subsequently ratified by 
those two nations as required therein. In regard to rolls 
of citizenship it provided: 

‘*97. The rolls of the Choctaw and Chickasaw citizens and 
Choctaw and Chickasaw freedmen shall be made by the 
Commission to the Five Civilized Tribes, in strict compli- 
ance with the act of Congress approved June 28, 1898 (80 
Stat., 495), and the act of Congress approved May 31, 
1900 (31 Stat., 221), except as herein otherwise provided: 
Provided, That no person claiming right to enrollment and 
allotment and distribution of tribal property, by virtue of 
a judgment of the United States court in the Indian Terri- 
tory under the act of June 10, 1896 (29 Stat., 321), and 
which right is contested by legal proceedings instituted 
under the provisions of this agreement, shall be enrolled or 
receive allotment of lands or distribution of tribal property 
until his right thereto has been finally determined. 

‘98. The names of all persons living on the date of the 
final ratification of this agreement entitled to be enrolled as 
provided in section 27 hereof shall be placed upon the rolls 
made by said Commission; and no child born thereafter to 
a citizen or freedman and no person intermarried there- 
after to a citizen shall be entitled to enrollment or to parti- 
cipate in the distribution of the tribal property of the 
Choctaws and Chickasaws. 
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‘‘29. No person whose name appears upon the rolls made 
by the Commission to the Five Civilized Tribes as a citizen 
or freedman of any other tribe shall be enrolled as a citizen 
or freedman of the Choctaw or Chickasaw nations. 

‘*¢30. For the purpose of expediting the enrollment of the 
Choctaw and Chickasaw citizens and Choctaw and Chickasaw 
freedmen, the said Commission shall, from time to time, and 
as early as practicable, forward to the Secretary of the 
Interior lists upon which shall be placed the names of those 
persons found by the Commission to he entitled to enroll- 
ment. ‘The lists thus prepared, when approved hy the Sec- 
retary of the Interior, shall constitute a part and parcel of 
the final rolls of citizens of the Choctaw and Chickasaw 
tribes and of Choctaw and Chickasaw freedmen, upon which 
allotment of land and distribution of other tribal property 
shall be made as herein provided. Lists shall be made up 
and forwarded when contests of whatever character shall 
have been determined, and when there shall have been sub- 
mitted to and approved by the Secretary of the Interior 
lists embracing names of all those lawfully entitled to en- 
rollment, the rolls shall be deemed complete. The rolls so 
prepared shall be made in quintuplicate, one to be deposited 
with the Secretary of the Interior, one with the Commis- 
sioner of Indian Affairs, one with the principal chief of the 
Choctaw Nation, one with the governor of the Chickasaw 
Nation, and one to remain with the Commission to the Five 
Civilized Tribes. 

**31. It being claimed and insisted by the Choctaw and 
Chickasaw nations that the United States courts in the 
Indian Territory, acting under the Act of Congress ap- 
proved June 10, 1896, have admitted persons to citizenship 
or to enrollment as such citizens in the Choctaw and Chicka- 
saw nations, respectively, without notice of the proceed- 
ings in such courts being given to each of said nations; and 
it being insisted by said nations that, in such proceedings, 
notice to each of said nations was indispensable, and it being 
claimed and insisted by said nations that the proceeding in 
the United States courts in the Indian Territory, under the 
said Act of June 10, 1896, should have been confined to a 
review of the action of the Commission to the Five Civilized 
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Tribes, upon the papers and evidence submitted to such 
commission, and should not have extended toa trial de novo 
of the question of citizenship; and it being desirable to 
finally determine these questions, the two nations, jointly, 
or either of said nations acting separately and making the 
other a party defendant, may, within 90 days after this 
agreement becomes effective, by a bill in equity filed in the 
Choctaw and Chickasaw citizenship court hereinafter named, 
seek the annulment and vacation of all such decisions by 
said courts. Ten persons so admitted to citizenship or 
enrollment by said courts, with notice to one but not to 
both of said nations, shall be made defendants to said suit 
as representatives of the entire class of persons similarly 
situated, the number of such persons being too numerous 
to require all of them to be made individual parties to the 
suit; but any person so situated may, upon his application, 
be made a party defendant to the suit. Notice of the 
institution of said suit shall be personally served upon the 
chief executive of the defendant nation, if either nation be 
made a party defendant as aforesaid, and upon each of said 
ten representative defendants, and shall also be published 
for a period of four weeks in at least two weekly news- 
papers having general circulation in the Choctaw and 
Chickasaw nations. Such notice shall set forth the nature 
and prayer of the bill, with the time for answering the 
same, which shall not be less than thirty days after the last 
publication. Said suit shall be determined at the carliest 
practicable time, shall be confined to a final determination 
of the questions of law here named, and shall be without 
prejudice to the determination of any charge or claim that 
the admission of such persons to citizenship or enrollment 
by said United States courts in the Indian Territory was 
wrongfully obtained as provided in the next section. In 
the event said citizenship judgments or decisions are an- 
nulled or vacated in the test suit hereinbefore authorized, 
because of either or both of the irregularities claimed and 
insisted upon ‘by said nations as aforesaid, then the tiles, 
papers and proceedings in any citizenship case in which the 
judgment or decision is so annulled or vacated, shall, upon 
written application therefor, made within ninety days there- 
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after by any party thereto, who is thus deprived of a 
favorable judgment upon his claimed citizenship, be trans- 
ferred and certified to said citizenship court by the court 
having custody and control] of such files, papers and pro- 
ceedings, and, upon the filing in such citizenship court of 
the files, papers and proceedings in any such citizenship 
case, accompanied by due proof that notice in writing of 
the transfer and certification thereof has been given to the 
chief executive officer of each of said nations, said citizen- 
ship case shall be docketed in said citizenship court, and 
such further proceedings shall be had therein in that court 
as ought to have been had in the court to which the same 
was taken on appeal from the Commission to the Five 
Civilized Tribes, and as if no judgment or decision had 
been rendered therein. 

**32. Said citizenship court shall also have appellate juris- 
diction over all judgments of the courts in Indian Territory 
rendered under said Act of Congress of June tenth, eighteen 
hundred and ninety-six, admitting persons to citizenship or 
to enrollment as citizens in either of said nations. The right 
of appeal may be exercised by the said nations jointly or by 
either of them acting separately at any time within six 
months after this agreement is finally ratified. In the exer- 
cise of such appellate jurisdiction said citizenship court shall 
be authorized to consider, review, and revise all such judg- 
ments, both as to findings of fact and conclusions of law, 
and may, whenever in its judgment substantial justice will 
thereby be subserved, permiteither party toany such appeal 
to take and present such further evidence as may be neces- 
sary to enable said court to determine the very right of the 
controversy. And said court shall have power to make all 
needful rules and regulations prescribing the manner of tak- 
ing and conducting said appeals and of taking additional 
evidence therein. Such citizenship court shall also have like 
appellate jurisdiction and authority over judgments rendered 
by such courts under the said act denying claims to citizen- 
ship or to enrollment as citizens in either of said nations. 
Such appeals shall be taken within the time hereinbefore 
specified and shall he taken, conducted and disposed of in 
the same manner as appeals by the said nations, save that 
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notice of appeals by citizenship claimants shall be served 
upon the chief executive officer of both nations: Provided, 
That paragraphs thirty-one, thirty-two and thirty-three 
hereof shall go into effect immediately after the passage of 
this Act by Congress. 

‘*33. A court is hereby created to be known as the Choc- 
taw and Chickasaw citizenship court, the existence of which 
shall terminate upon the final determination of the suits and 
proceedings numed in the last two preceding sections, but in 
no event later than the thirty-first day of December, nine- 
teen hundred and three. Said court shall have all authority 
and power necessary to the hearing and determination of 
the suits and proceedings so committed to its jurisdiction, 
including the authority to issue and enforce all requisite 
writs, process and orders, and to prescribe rules and regu- 
lations for the transaction of its business. It shall also have 
all the powers of a circuit court of the United States in 
compelling the production of books. papers and documents, 
the attendance of witnesses, and in punishing contempt. 

‘* Except where herein otherwise expressly provided, the 
pleadings, practice and proceedings in said court shall con- 
form, as near as may be, to the pleadings, practice and pro- 
ceedings in equity causes in the circuit courts of the United 
States. The testimony shall be taken in court or before one 
of the judges, so far as practicable. Each judge shall be 
authorized to grant, in vacation or recess, interlocutory 
orders and to hear and dispose of interlocutory motions not 
affecting the substantial merits of the case. Said court 
shall have a chief judge and two associate judges, a clerk, a 
stenographer, who shall be deputy clerk, and a bailiff. The 
judges shall he appointed by the President, by and with the 
advice and consent of the Senate, and shall each receive a 
compensation of five thousand dollars per annum, and his 
necessary and actual traveling and personal expenses while 
engaged in the performance of his duties. The clerk, stenog- 
rapher, and bailiff shall be appointed by the judges, or a 
majority of them, and shall receive the following yearly 
compensation: Clerk, two thousand four hundred dollars; 
stenographer, twelve hundred dollars; bailiff, nine hundred 
dollars. The compensation of all these officers shall be paid 
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by the United Statesin monthly installments. The moneys 
to pay said compensation are hereby appropriated, and there 
is also appropriated the sum of five thousand dollars, or so 
much thereof as may be necessary, to be expended under 
the direction of the Secretary of the Interior, to pay such 
contingent expenses of said court and Its officers as to such 
Secretary may seem proper. Said court shall have a seal, 
shall sit at such place or places in the Choctow and Chicka- 
saw nations as the judges may designate, and shall hold 
public sessions, beginning the tirst Monday in each month, 
so far as may be practicable or necessary. Each judge and 
the clerk and deputy clerk shall be authorized to administer 
oaths. All writs and process issued by said court shall be 
served by the United States marshal for the district in 
which the service is to be had. The fees for serving proc- 
ess and the fees of witnesses shall be paid by the party at 
whose instance such process is issued or such witnesses are 
subpeenaed, and the rate or amount of such fees shall! be 
the same as is allowed in civil causes in the circuit court of 
the United States for the western district of Arkansas. No 
fees shall be charged by the clerk or other officers of said 
court. The clerk of the United States court in Indian Ter- 
ritory, having custody and control of the files, papers, and 
proceedings in the original citizenship cases, shall receive a 
fee of two dollars and fifty cents for transferring and certi- 
fying to the citizenship court the files, papers, and proceed- 
ings in each case, without regard to the number of persons 
whose citizenship is involved therein, and said fee shall be 
paid by the person applying for such transfer and certifica- 
tion. The judgment of the citizenship court in any or all 
of the suits or proceedings so committed to its jurisdiction 
shall be final. All expenses necessary to the proper con- 
duct, on behalf of the nations, of the suits and proceedings 
provided for in this and the two preceding sections shall 
be incurred under the direction of the executives of the 
two nations, and the Secretary of the Interior is hereby 
authorized, upon certificate of said executives, to pay such 
expenses as in his judgment are reasonable and necessary 
out of any of the joint funds of said nations in the Treasury 
of the United States.” 
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It appears that the agreement in these paragraphs pro- 
vides for the establishment of the Choctaw and Chickasaw 
Citizenship Court, and gives it jurisdiction of a test suit to 
annul and vacate the decisions of the United States courts 
in the Indian Territory admitting persons to citizenship and 
enrollment as citizens of the Choctaw and Chickasaw na- 
tions, respectively, on the ground of want of notice to both 
of said nations and because the United States courts tried 
such cases de novo, with a right, in the event such judg- 
ments should be annulled because of either or both of the 
irregularities mentioned on the part of any party thus de. 
prived of a favorable judgment to remove his case to the 
Citizenship court, where such further proceedings were to 
be had therein ‘‘as ought to have been had in the court to 
which the same was taken on appeal from the Commission 
to the Five Civilized Tribes, and if no judgment or decision 
had been rendered therein;” and also ‘‘ appellate jurisdic- 
tion over all judgments of the courts in Indian Territory, 
rendered under said act of Congress of June tenth, eighteen 
hundred and ninety-six, admitting persons to citizenship or 
to enrollment in either of said nations.” In the exercise of 
such appellate jurisdiction the citizenship court wes ‘‘au- 
thorized to consider, review, and revise all such judgments, 
both as to findings of fact and conclusions of law, and may, 
whenever in its judgment substantial justice will thereby 
be subserved, permit either party to any such appeal to 
take and present such further evidence as may be necessary 
to enable said court to determine the very right of the con- 
troversy.’ 

It will be noted that the agreement further provides 
(paragraph 33) that *‘ the judgment of the citizenship court 
in any or all of the suits or proceedings so committed to its 
jurisdiction shall be final.” 

The agreement also contained this provision: 

‘“*34. During the ninety days tirst following the date of 
the final ratification of this agreement, the Commission to 
-the Five Civilized Tribes may receive applications for en- 
rollment only of persons whose names are on the tribal rolls, 
but who have not heretofore been enrolled by said Commis- 
sion, commonly known as ‘‘delinquents,” and such inter- 
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married white persons as may have married recognized citi- 
zens of the Choctaw and Chickasaw nations in accordance 
with the tribal laws, customs, and usages on or before the 
date of the passage of this act of Congress, and such infant 
children as may have been born to recognized and enrolled 
citizens on or before the date of the final ratification of this 
agreement; but the application of no person whomsoever 
for enrollment shall be received after the expiration of the 
said ninety days: Provided, That nothing in this section 
shall apply to any person or persons making application for 
enrollment as Mississippi Choctaws, for whom provision 
has herein otherwise been made.” 

By the act of April 21, 1904 (83 Stat., 189, 204), it was 
provided that the Commission to the Five Civilized Tribes 
should conclude its work and terminate on or before July 1, 
1905, and cease to exist on that date, the powers theretofore 
conferred upon it being continued. 

By the act of March 3, 1905 (33 Stat., 1048, 1060), it was 
provided ‘‘that the work of completing the unfinished 
business, if any, of the Commission to the Five Civilized 
Tribes shall devolve upon the Secretary of the Interior, 
and that all the powers heretofore granted to the said Com- 
ihission to the Five Civilized Tribes are hereby conferred 
upon the said Secretary on and after the first of July, nine- 
teen hundred and five.” 

By the act of April 26, 1906 (34 Stat., 137), it was pro- 
vided: 

‘**That after the approval of this act no person shall be 
enrolled as a citizen or freedman of the Choctaw, Chickasaw, 
Cherokee, Creek, or Seminole tribes of Indians in the Indian 
Territory, except as herein otherwise provided, unless appli- 
cation for enrollment was made prior to December first, 
nineteen hundred and five, and the records in charge of the 
Commissioner to the Five Civilized Tribes shall be conclu- 
sive evidence as to the fact of such application; and no 
motion to reopen or reconsider any citizenship case, ‘in any 
of said tribes, shall be entertained unless filed with the Com- 
missioner to the Five Civilized Tribes within sixty days 
after the date of the order or decision sought to be recon- 
sidered except as to decisions made prior to the passage of 


The Secretary of the Interior. 143 


this act, in which cases such motion shall be made within 
sixty days after the passage of this act.” 

By that act the rolls of citizenship of the several tribes 
were required to be completed by March 4, 1907. 

After very carefully considering this legislation in the 
light of the circumstances under which it was enacted, I am 
constrained to the conclusion that the Citizenship court had 
jurisdiction of the cases now under consideration, and that 
its judgment therein is final. 

By the act of June 10, 1896, the Commission to the Five 
Civilized Tribes was ‘‘authorized and directed to proceed 
at once to hear and determine the application of a// persons 
who may apply tothem for citizenship in any of said nations.” 
It is true that this act also contirmed the then existing rolls 
ofthe several tribes, but the question whether an applicant 
was, as matter of fact, already duly enrolled upon one of 
the rolls so confirmed constituted, in my opinion, an issue 
upon which the Commission was authorized and required to 
pass. The applicant may be fairly held to have waived by 
his application the conclusiveness of the confirmation of the 
rolls in his case. 

Independently of any such waiver, I do not see how the 
proposition that the Commission did not have jurisdiction of - 
the case of a person whose name was upon a tribal roll can be 
maintained in the face of the provision of the act of June 
10, 1896, that ‘Sin determining all said applications said 
Commission shall * * * give due force and effect to 
the rolls, usages, and customs of each of said nations or 
tribes.” I think that act left it to the Commission to deter- 
mine whether or not the applicant was upon a roll which 
was confirmed, and evidently it did not so hold in these 
cases. 

It is unnecessary, however, to determine what might have 
been the effect of an adverse judgment in the case of an ap- 
plicant whose name was upon a roll so confirmed, for such 
confirmation was certainly and very materially modified by 
the act of June 7, 1897, and apparently altogether with- 
drawn by the act of June 28, 1898. The act of June 7,. 
1897, provided that the words ‘‘ rolls of citizenship” as used 
in the act of June 10, 1896, should be construed to mean the 
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‘*last authenticated rolls of each tribe which have been ap- 
proved by the council of the nation.” Jam informed that 
there never was any such an authenticated roll of the Choc- 
taw tribe, either at the time of the passage of the act of 
June 10, 1896, or subsequently thereto. Moreover, by the 
act of June 28, 1898, it was provided that in making rolls of 
citizenship of the several tribes, the Commission should take 
the Cherokee roll of 1880 as the only roll intended to be con- 
firmed by that and preceding acts of Congress. It seems to 
be clear from the further provisions of the act that the Con- 
gress did not here refer to the Cherokee rolls only, but had 
in mind those of all the tribes. To my mind, however, the 
decisive consideration is that Congress, knowing there were 
certain cases of contested citizenship in the Choctaw and 
Chickasaw nations, referred these cases, under carefully 
defined conditions, to the Citizenship court and made the 
determination of that court in those cases final. This pro- 
vision of law repealed, as to cases in this category, any 
inconsistent provisions (if any there were) in the act of 1896 
or any other prior act. These cases were unquestionably 
within the terms of the law; the claimants had been ad- 
mitted to citizenship by decisions of the United States 
courts, and it seems clear that, under the agreement with 
the Choctaw and Chickasaw nations ratified by the act of 
July 1, 1902, it was intended that the Citizenship court 
should have a revisory jurisdiction of judgments of the 
United States courts in the Indian Territory in citizenship 
cases, irrespective of the grounds on which these suits had 
been entertained by the said courts. That agreement was 
made after theconfirmation given to the tribal rolls had been 
qualified, if not withdrawn, and, we must presume, with a 
knowledge of the fact that the Commission, under the act of 
June 10, 1896, had exercised jurisdiction in the case of per- 
sons whose names appeared upon some of the rolls of the 
tribes. Its action seems to show that Congress did not in- 
tend to confirm any roll of the Choctaw and Chickasaw tribes; 
but, however that may be, when, with a knowledge of all that 
had gone before, it created the Citizenship court, this was 
done, in my opinion, with the evident purpose of giving it 
jurisdiction of all citizenship cases which had been decided 
by the United States courts for the Indian Territory on 
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appeal from the judyments of the Commission. As neither 
Congress nor the nations made any distinction in the act 
and agreement referred to as to the cases of persons whose 
names were on a tribal roll which might have been con- 
firmed by the act of June 10, 1896, if Congress had not 
decided otherwise, I do not think any other authority can 
make this distinction. Indeed, as I have suggested, the 
applicants themselves, having voluntarily submitted to the 
jurisdiction of the Commission, might be fairly held es- 
topped to now deny it. 

I understand that it is not contended, nor do I think it 
could be successfully maintained, that any authority to 
review the judgments of the Citizenship court was intended 
to be conferred upon you by Congress when it made the 
rolls, as finally compiled, subject to your approval (see par- 
agraph 30 of the agreement ratified by the act of July 1, 
1902). Neither do I think that the provision in the act of 
April 26, 1906, above quoted, as to enrolling persons and 
entertaining motions to reopen or reconsider citizenship 
cases, was intended to recognize or confer any such author- 
ity, the purpose of that provision being simply to limit the 
time in which the authority previously conferred might be 
exercised. To hold thus would be to treat the later act a3 a 
repeal of so much of the former as expressly deciared the 
judgments of the Citizenship court to be final, which seems 
to ine untenable. 

This disposes of the cases of Myrtie Randolph and her 
brother, W. J. Thompson. Whatever their intrinsic merits, 
these claims have been finally decided adversely to the 
claimants by the judgment of the citizenship court. 


2. THE CASE OF CYRUS H. KINGSBURY AND LUCY E. 
LITTLEPAGE. 


The second case is that of Cyrus H. Kingsbury and Lucy 
EK. Littlepage, in regard to whom you say: 

‘Cyrus H. Kingsbury and Lucy E. Littlepage are chil- 
dren of John Parker-Kingsbury and wife, Hannah Mariah, 
white, uffiliated by act of the Choctaw council of November 
15, 1854, which enacted: 

***That all rights, privileges, and immunities of Choctaw 
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citizens are hereby granted unto John Parker-Kingsbury 
and to his wife, Hannah Mariah, and they shall enjoy all the 
benefits to which the citizens of this nation may hereafter 
be entitled, except in the participation of any sum of money 
which may now be due the nation under treaty stipulations 
heretofore made.’ 

‘** Both applicants were born in the Choctaw Nation and 
have always resided there as its recognized citizens. Both 
are on the tribal Choctaw 1885 census roll, Atoka County, 
Nos. 819, 821. September 7. 1896, they applied to the Com- 
mission to the Five Civilized Tribes under the act of June 
10, 1896, were enrolled, and no appeal was taken. Cyrus 
H. Kingsbury is on the 1896 Choctaw census roll. Lucy 
KE. Littlepage is on the partial roll of Choctaw citizens by 
blood, and her husband, Patrick H. Littlepage, is on the 
roll of intermarried citizens—both rolls approved by the 
Secretary of the Interior, October 21, 1904. Patent, signed 
and executed by the principal chief of the Choctaw Nation, 
conveying to Cyrus H. Kingsbury allotted tribal lands as a. 
citizen by blood, is now before the Secretary of the Interior 
for approval, but is not yet approved or delivered. No 
obiection to occupation of tribal lands was ever made against 
either applicant as an intruder.” 

Paragraph 27 of the agreement with the Choctaw and 
Chickasaw nations, ratified by the act of July 1, 1902, pro- 
vides that the rolls of Choctaw and Chickasaw citizens shall 
be made by the Commission to the Five Civilized Tribes 
‘*in strict compliance” with the acts of June 28, 1898, and 
May 31, 1900. 

Section 21 of the act of June 98, 1898, after providing 
that in making rolls of citizenship of the several tribes the 
Commission shall take the roll of Cherokee citizens of 1880 
as the only roll intended to be confirmed by that and pre- 
ceding acts of Congress, and providing for the enrollment 
of the Cherokees, authorizes and directs the Commission 
‘*to make correct rolls of the citizens by blvod of all the 
other tribes, eliminating from the tribal rolls such names as 
may have been placed thereon by fraud or without author- 
ity of law, enrolling such only as may have lawful right. 
thereto, and their descendants born since such rolls were 
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made, with such intermarried white persons as may be enti- 
tled tu Choctaw and Chickasaw citizenship under the treaties 
and the laws of sacd tribes.” 

It might be held that the only white persons intended to 
be enrolled by this act were such intermarried ones as 
were entitled to citizenship under the treaties and laws of 
the tribes, if it were not for the reference to the tribal rolls. 
on which, as appears from your statement as to these par- 
ties, there were undoubtedly the names of adopted whites. 
The only names which the act declares shall be eliminated 
from the tribal rolls are those placed thereon by fraud or 
without authority of law, and it is not suggested that the 
names of these parties were open to either of those objections. 

Light, it seems to me, is thrown on this matter by the 
act of May 31, 1900, which was also directed to be strictly 
complied with in making the rolls of citizenship of these 
tribes. That act is plainly intended to be of a restrictive 
nature, yet a fair construction of it would seem to authorize 
the enrollment of these parties. It provides that the Com- 
mission shall continue to exercise all authority theretofore 
conferred upon it by law, ‘‘ but it shall not receive, con- 
sider, or make any record of any application of any person 
for enrollment as a member of any tribe in the Indian Ter- 
ritory who has not been a recognized citizen thereof and 
duly and lawfully enrolled or admitted as such, and its 
refusal of any such application shall be final when approved 
hy the Secretary of the Interior.” 

This act recognizes the authority of the Commission to 
receive, consider, and record the application of a recognized 
citizen of any of the tribes referred to who has been duly 
and lawfully enrolled or admitted as such, its refusal of the 
application of any person not so qualified being made final 
when approved by the Secretary of the Interior. 

These applicants appear to possess all of these qualifica- 
tions. Your letter states that they were born and have 
always resided in the Choctaw Nation as its recognized citi- 
zens; that their names appear upon various tribal rolls, and 
that they were admitted by the Commission in 1896 as viti- 
zens, no appeal from the decision of the Commission being 
taken by the nation. That they were duly and lawfully 
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enrolled by the tribal authorities would seem to result from 
the fact that both of their parents had been adopted into 
the tribe, and the failure to contest the action of the Com- 
mission in admitting them would indicate that their citizen- 
ship rights were regarded as indisputable. 

You say that you would not have doubt that these appli- 
cants, born to the allegiance of the Choctaw Nation, are 
entitled to be enrolled, but for the report of ny predecessor 
to the President of February 24, 1906, in the case of per- 
sons without Indian blood, and the order to you of Feb- 
ruary 27, 1906, that ‘‘in the President’s judgment, without 
reference to the act of Congress, it is perfectly clear equity 
demands that the son of white parents, who has no Indian 
blood in his veins, even though une of these parents has 
been adopted into the tribe, should not be treated as an 
Indian.” 

The report of Mr. Moody and the order of the President 
thereon had reference to the case of children of white 
persons, one of whom had previously acquired Indian citizen- 
ship by virtue of his marriage into the Choctaw tribe, but 
had afterwards, upon the death of his Indian spouse, mar- 
ried a white person. Mr. Moody was of opinion that the 
right of citizenship acquired by an intermarried white was 
a personal right and could not be conferred upon children 
by such subsequent marriage, which is also the view taken 
by the citizenship court. | 

I see no reason to question the soundness of that conclu- 
sion, assuming that the matter is still open for considera- 
tion. It is expressly provided by the Choctaw act of 
November 9, 1875, providing for the intermarriage of 
whites with Choctaws, that a white person intermarrying 
into the tribe in pursuance of that act should forfeit his 
rights of citizenship acquired thereunder, if upon the death 
of his Indian spouse he married ‘‘a white man or woman, 
or person, as the case may be, having no rights of Choctaw 
citizenship by blood.” 

I am aware that it has been held by one of the United 
States courts in the Indian Territory that this law is in- 
consistent with the treaty of April 28, 1866, but, with great 
respect for the said court, I do not so consider it. That 
treaty provides: 
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*“ ART. 38. Every white person who, having married a 
Choctaw or Chickasaw, resides in the said Choctaw or 
Chickasaw Nation, or who has been adopted by the legisla- 
tive authorities, is to be deemed a member of said nation, 
and shall be subject to the laws of the Choctaw and Chicka- 
saw nations according to his domicile, and to prosecution 
and trial before their tribunals, and to punishment accord- 
ing to their laws in all respects as though he was a native 
Choctaw.” 

This article merely recognizes a pre-existing custom of 
the Choctaw and Chickasaw nations as to the intermarriage 
and adoption of white persons, and can not fairly be said to 
have been intended to prevent them from decitizenizing an 
intermarried person for good cause; and what better cause 
could there be than that the tie which bound him to the 
tribe, and because of which alone citizenship was granted, 
was broken ! 

An act of the Choctaw Nation, approved October 30, 1896, 
providing for the enrollment of Choctaw citizens, provided 
that ‘‘the Commission shall enroll as citizens all who come 
under any one of the following heads, and all such persons 


are hereby declared citizens ofthe Choctow Nation:” 
* * * % * 


_**V, All white men who have married Choctaw women by 
blood in strict conformity to the laws of the Choctaw Nation 
vf 1875 regulating intermarriage, or the Chickasaw law of 
1876 regulating intermarriage, and have not been divorced 
from same nor married any other than a Choctaw woman by 
blood since said marriage. 

% * % % * 

‘VITI. All white women who have married Choctaws by 
blood legally and have not been divorced from them nor 
since married any other than a Choctaw by blood, a recog- 
nized citizen and resident of the Choctaw or Chickasaw 


Nation.” 
x * * * * 


That act further provided that ‘‘the commissions are 
especially prohibited from enrolling as citizeus any persons 


coming under the following heads:” 
* * x * ‘ 


“TI, The children of any marriage where neither the 
father nor mother are Choctaws by blood, though one or 
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both of said children’s parents may have enjoyed intermar- 
ried rights. 

‘III. All persons who, though they had at one time 
intermarried rights, afterwards marricd a person not a 
Choctaw by blood (being the father or mother of Choctaw 
children shall not save a person from this clause). 

% % % * * 

**VI. All white persons who have been admitted to citi- 
zenship with their wife or husband by the General Council 
and afterwards the wife or husband, Choctaw by blood, 
dying, the surviving party, being a white person, hus inter- 
married with « person not a Choctaw by blood.” 

* % % % % 

It is clear that, at least since 1875, the Choctaw Nation 
never intended that a white person intermarrying into the 
tribe should have power to confer citizenship upon his 
children by a subsequent marriage to other than a citizen 
by blood. The informal opinion of Attorney-General 
Moody unquestionably had reference to cases of this 
character. 7 

The case of the present applicants is quite different from 
that just referred to. Here both parents were adopted into 
the tribe. It must have been contemplated that they might 
have children; and if so, what was to be their citizenship if 
not that of their parents? 

The facts in the present case answer this inquiry. Your 
letter states that these applicants have always been recog- 
nized as citizens of the Choctaw Nation; that their names 
appear on the tribal census roll of 1885, as well as upon the 
rolls prepared in pursuance of the Choctaw act of October 
30, 1896. It seems clear, therefore, irrespective of the action 
of the Commission in adinitting them as citizens in pursu- 
ance of the authority granted to it by the act of June 10, 
1896, that they are clearly entitled to be enrolled for allot- 
ment purposes. 


3. THE CASE OF LOULA (OR LULU) WEST, ET AL. 


“It appears from the papers in this case that Loula West 
applied to the Commission to the Five Civilized Tribes, 
pursuant to the act of June 10, 1896. for admission to 
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citizenship in the Choctaw Nation and was admitted as a 
citizen by blood; that the Choctaw Nation appealed to the 
United States Court for the Central District of the Indian 
Territory, which affirmed the judgment of the Commission; 
that this judgment was annulled and vacated by the judg- 
ment of the Citizenship court in the test case provided 
for by the act of July 1, 1902 (32 Stat., 641, 647), and there- 
upon she removed her cuse to that court, which denied her 
application. 

This case is similar to that of Mvrtie Randolph and her 
brother, W. J. Thompson, children of Giles ‘Thompson, 
above referred to, in that it involves the question of the 
finality of the judgment of the Citizenship court, it being 
contended that the Commission in the first instance and the 
Citizenship court ultimately on appeal had no jurisdiction 
of the case because at the time of her application to the 
Commission her name was upon a tribal roll. 

For the reasons heretofore stated, I think this contention 
is not well founded, and that the Citizenship court had 
jurisdiction of such cases, and its judgments therein were 
final. 


4. THE CASE OF WILLIAM ©. THOMPSON ET AL. 


In this case the record shows that Thompson applied to 
the Commission to the Five Civilized Tribes, pursuant to 
the act of June 10, 1896, for the enrollment of himself, his 
wife, and children, with the exception of a daughter, Mary 
M. McNeese, who made a separate application for herself, 
her husband, a white man, and their children. ‘The Com- 
mission denied Thompson’s application, and also that of his 
daughter. No appeal was taken from these judgments, and 
it is contended, on behalf of the nation, that under the act 
of June 10, 1896, they were final and conclusive against the 
right of these parties to be enrolled. 

The elaimants, however, rely upon the fact that their 
names appear upcen the tribal roll prepared in pursuance of 
the Choctaw acts of September 18 and October 30, 1896. | 

In my judgment, the action of the Commission, under the 
act of June 10, 1896, not having been appealed from, was 
final and conclusive against the right of these parties to be 
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admitted to citizenship, and the Choctaw Nation, even if it 
attempted to do so, had no right thereafter to admit them. 
It will be observed that the act of June 10, 1896, provided 
that applications should be made to the Commission within 
three months after the passage of-the act, und that the Com- 
mission should decide all such applications within ninety 
days after they were made; that the rolls of citizenship of 
the several tribes as then existing were confirmed, and ‘‘any 
person who shall claim to he entitled to be added to said 
rolls as a citizen of either of said tribes and whose right 
thereto has either been denied or not acted upon, or any 
citizen who may within three months after the passage of 
this act desire such citizenship, may apply to the legally 
constituted court or committee designated by the several 
tribes for such citizenship, and such court or committee shall 
determine such application within thirty days from the date 
thereof; and that ‘‘if the tribe or any person be aggrieved 
with the decision of the tribal authorities or the Commission 
provided for in this act, it or he may appeal from such 
decision to the United States District Court: Procided, how- 
ever, That the appeal shall be taken within sixty days, and 
the judgment of the court shall be final.” 

As I read this act, it authorized application to be made 
either to the Commission to the Five Civilized Tribes or the 
“legally constituted court or committee” of such tribes, 
witha right of appeal by the party aggrieved by the decision 
of either to the United States Court. Therefore, and in 
view, also, of the fact that the act contemplated contempo- 
raneous action by the Commission and the tribal courts, | 
think it clear that the provision that *‘any person who shall 
claim to be entitled to be added to said rolls [the existing 
rolls of the tribe] as a citizen of either of said tribes whose 
right thereto has either been denied or not acted upon,” 
had reference to a previous denial or failure to act of the 
tribal authorities, and not to the subsequent action or non- 
action of the Commission, the tense of the verbs ‘* has either 
been denied or not acted upon,” not ‘shall be denied or not 
acted upon ’—indicating that past action or non-action was 
referred to. Prior to the passage of this act the Commission 
had no jurisdiction of these citizenship matters. 
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When, therefore, as here, the claimant had applied to the 
Commission to be admitted and enrolled, and his application 
denied, his only remedy, under the act in question, lay in 
in appeal to the United States court. It is true Thompson 
claims to have received no notice of the denial of his appli- 
cation by the Commission, but that is not a valid excuse. 

But aside from this question of jurisdiction in the Choctaw 
Nation to admit persons to citizenship who had heen denied 
by the Commission, it appears that the nation never under- 
took to authorize the admission or enrollment of these 
parties, and that, in any aspect of the case, they were 
enrolled without authority of law and their names should, 
in pursuance of the mandate in the act of Congress of 
June 28, 1898, be eliminated from the tribal rolls. 

The Choctaw Nation does not appear to have proceeded 
under the authority of the act of Congress of June 10, 1896, 
authorizing the establishment by the several tribes of a 
court or committee for the purpose of passing upon appli- 
cations for citizenship as provided therein. It was not until 
September 18, 1896, ten days after the expiration of the 
period in which applications for citizenship were to be 
submitted to the ‘‘ legally constituted court or committee” 
of the tribes under the act of June 10, 1896, that the 
Choctaw council passed the act above referred to. That 
act provided for the appointment of census commissioners 
in each county, with authority ‘Sto enroll all recognized 
citizens of the Choctaw Nation by blood, intermarriage, and 
adoption who are recognized as citizens of the Choctaw 
Nation under the treaties, constitution, and law of the said 
nation.” It further provided that ‘* the rolls when completed 
by said commissioners shall be certified to by said commis- 
sioners and delivered to the principal chief of the Choctaw 
Nation on or before the twentieth day of October, 1896, to 
be revised and approved by the next general council of the 
Choctaw Nation.” 

It is manifest that this act conferred no power upon such 
commissioners to admit any person to citizenship, but only 
to enroll ‘‘ recognized citizens.” Yet in virtue thereof one 
of the county committees assumed to pass upon a petition 
prepared by Thompson’s attorney. under date of August 1, 
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1896, and addressed to the general council of the Choctaw 
Nation, ‘at its regular session October 1896,” praying that 
‘fall rights, privileges, and immunities of the Choctaw 
Nation” be yranted to himself, his wife, family, and certain 
other relatives, ‘Sand they be enrolled with the legal citizen- 
ship of said nation.” . 

This petition does not appear ever to have been presented 
to the Choctaw council or referred by any competent au- 
thority to the committee which assumed to pass upon it. 
Upon its back is the following indorsement: 

‘** William C. Thompson, together with the names appear- 
ing on the face of the within application, lineal descendants 
of Margaret McCoy, are hereby recognized and admitted to 
the citizenship of the Choctaw Nation or tribe of Indians 
by the legally constituted Choctaw census commission duly 
assembled at Kiowa, Ind. T., this the 8th day of October, 
1896, upon the testimony of Henry Perkins, Mrs. Lavinia 
Franklin, they being enrolled Choctaw Indians by blood. 
The within names, parties not being present, were passed 
for further enrollment. 

**A. G. Fousom, 
‘* Seerctary of Census Committee.” 


This was a manifest attempt to exercise an authority not 
delegated to the committee. 

On October 30, 1896, the Choctaw council, at its regular 
session, passed an act creating three commissions, one from 
each district, one member of each of which to be designated 
as ‘‘chief commissioner,” ‘** to make a complete roll of the 
citizens of the Choctaw Nation.” By that act it was made 
the duty of said commissions **-to examine the rolls made by 
the commissions under the act of September 158, 1896, and 
also to expunge from said rolls of September 18, 1896, the 
names of all persons whom they shall adjudge not to be 
citizens.” lt was further provided: 

‘*The Commission shall enroll as citizens all who come 
under any of the following heads, and all such persons are 
hereby declared citizens of the Choctaw Nation: 

7. All Choctaws by blood born and raised in the Choce- 
taw Nation. : 
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“TI. All Choctaws by blood who have been admitted to 
citizenship by the general council and now residents of the 
nation.” 

% * * * % 

It was provided that ‘‘at the expiration of the time 
allowed the commissions in each district, the chief com- 
missioners shall meet at Tushka Homma at their earliest con- 
venience, and not later than the first Monday in December, 
1896, and shall revise the rolls made by their respective 
district commissions during the succeeding ten days after 
they meet.” The chief commissioners were authorized to 
‘-enroll the name of any citizen who for any good cause 
failed to appear before the district commissions.” It was 
further provided that ** the roll as completed and signed by 
the chief commissioners, when approved by the principal 
chief, shall be the legal and authorized roll of citizens of 
the Choctaw Nation.” 

These parties were enrolled by the revisory board, but that 
their enrollment was unauthorized is clear. The act just 
referred to only authorized the enrollment of Choctaws by 
blood who were ** born and raised” in the Choctaw Nation 
or had ‘* been admitted to citizenship by the general coun- 
cil.” The applicants possessed neither of these qualifications. 
According to his own statement, William C. Thompson was 
not raised in the Choctaw Nation, having been taken to 
Mississippi shortly after his birth, and returning only once 
during his boyhood for about a year. It is further stated 
that he remained in Mississippi until the war, when he went 
to Texas, not returning again to the Choctaw Nation until 
1887. He had never been ‘‘ admitted to citizenship by the 
yveneral council.” His wife and children could claim no 
greater rights than he possessed. The other applicants 
named in his petition were descendants of his brother, who 
was born in Mississippi and whose record appears to be 
otherwise about the same as William C. Thompson’s. 

Moreover, it appears from the opinion of the Assistant 
Attorney-General for the Interior Department, of March 24, 
1905, in the case of Mary Elizabeth Martin, that on July 17, 
1897, the principal chief of the Choctaw Nation advised the 
Commission to the Five Civilized Tribes that he had refused 
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to approve the last revised roll made in accordance with the 
act of October 30, 1896, because he was satisfied there were 
some names thereon ‘‘that have been registered through 
fraud or misrepresentation.” As such approval was nece-=- 
sary in order to make the roll so prepared * the legal and 
authorized roll of citizens of the Choctaw Nation,” it would 
seem that in no aspect of the case could these parties be 
said to be lawfully admitted and enrolled. 

It further appears that these applicants, or some of them, 
including William C. Thompson, applied in 1900 to the 
Commission for the Five Civilized Tribes for identification 
as Mississippi Choctaws under the following provision of 
section 21 of the act of June 28, 1898: 

‘*Said Commission shall have authority to determine the 
identity of Choctaw Indians claiming rights in the Choctaw 
lands under article fourteen of the treaty between the United 
States and the Choctaw Nation concluded September twenty- 
seventh, eighteen hundred and thirty, and to that end thev 
may administer oaths, examine witnesses, and prepare all 
other acts necessary thereto and make report to the Secre- 
tary of the Interior.” 

Article 14 of the treaty of September 7, 1830 (7 Stat.. 
335), provided: 

‘ArT. XIV. Each Choctaw head of a family being de- 
sirous to remain and become a citizen of the States, shall be 
permitted to do so, by signifying his intention fo the agent 
within six months from the ratification of this treaty, and he 
or she shall thereupon be entitled to a reservation of one 
section of six hundred and forty acres of land, to be bounded 
by sectional lines of survey; in like manner shall be entitled 
to one-half that quantity for each unmarried child which is 
living with him over ten years of ave; and a quarter section 
to such child as may be under ten vears of age, to adjoin 
the location of the parent. If they reside upon said lands. 
intending to become citizens of the States, for tive years after 
the ratification of this treaty, in that casea grant in fee sim- 
ple shall issue; said reservation shall include the present 
improvement of the head of the family, or a portion of it. 
Persons who claim under this article shall not lose the privi- 
lege of a Choctaw citizen, but if they ever remove are not 
to be entitled to any portion of the Choctaw annuity.” 
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The only evidence adduced in any way tending to show a 
compliance with the terms of this article were statements to 
the effect that William C. Thompson’s grandfather applied for 
land under the treaty of 1830, but was refused by the Indian 
agent. Congress, however, by the acts of March 3, 1837, 
and August 28, 1842 (5 Stat., 180, 513), appointed commis- 
sioners for the purpose of adjusting claims of this kind, and 
there was no evidence to the effect that the ancestors of the 
claimants had endeavored to comply with the provisions of 
those acts, or received patents or certificates for land as 
therein provided for, The Commission properly held, there- 
fore, that it was impossible to identify the applicants as 
Mississippi Choctaws. | 

Upon the whole case, it seems to me clear that these appli- 
cants, and those claiming intermarried rights with them. 
should be denied enrollment. 

The other cases consolidated with this are of a similar 
‘nature, and under the views above stated the parties re- 
“ferred to therein are, in my judgment, not entitled to be 
renrolled. | / 


~ 


3. THE CASE OF RICHARD B. COLEMAN ET AL. 


The enrollment of the parties referred to in this case de- 
pends upon the effect to be given to the following act of 
the general council of the Choctaw Nation, passed Novem- 
her &, 1889: 

**An act to establish the citizenship of R. B. Coleman, his 
wife, and their children. 

“Sec. 1. Best enucted bythe general council of the Choe- 
tau Nation assembled, That Richard Benjamin Coleman and 
his wife, Eva Coleman, and their children, as follows: 
Richard St. Clair, age 15 vears; Ida Clay, age 13; Bennetta, 
age 11; Bettie Withers, age 9; Henry Allen, age 6; Willie 
Norma Coleman, age 4 years, are hereby admitted to citi- 
zenship in the Choctaw Nation, with rights, privileges, and 
immunities, and that this act shall take effect. and be in foree 
from and after its passage.” 

It. is contended that this act was procured by fraud and 
bribery, and that therefore the names of Coleman and his 
family should be eliminated from the tribal rolls upon 
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which they appear, under the act of Congress of June 238, 
1898, which provides: 

‘Said Commission is authorized and direeted to make 
correct rolls of citizens by blood of all the other tribes, 
eliminating from the tribal rolls such names as may have 
heen placed thereon by fraud or without authority of law, 
enrolling such only as may have lawful right thereto * * *.” 

The Commission held that they had no authority to go 
behind the act of the Choctaw council referred to, but in 
an informal opinion rendered you December 7, 1904, Acting 
Attorney-General Day, after quoting the above provision, 
said: 

“It appears to me the above-quoted provisions of the 
statute impose upon the Commission to the Five Civilized 
Tribes the duty and gave it the power to determine whether 
any name appearing upon a tribal roll was placed there by 
fraud or without authority of law, and that the mere fact 
that such enrollment was by virtue of an act of the national 
council is not sufficient to preclude an inquiry. An act 
of the council should be treated with respect as prima facie 
valid and efficacious, and nothing done as the result thereof 
should be lightly set aside; but if it clearly appears that the 
act was procured by deliberate fraud and perjury I do not 
think that Congress intended that benetits thereunder should 
be enjoyed.” 

Mr. Day did not pass upon the facts of thiscase. Subse- 
quently, the Assistant Attorney-General for the Interior 
Department, upon a consideration of the record, held that 
it did not clearly appear therefrom that the act in question 
had been fraudulently procured. 

In my judgment the record in this case clearly shows 
deliberate fraud on the part of Richard B. Coleman in pro- 
curing the passage of the act admitting him to citizenship. 
It appears that Coleman came into the Choctaw Nation about 
1880. In 18S7 he made application to the citizenship com- 
mittee of the Choctaw council for admission as a citizen by 
blood, representing by himself and witnesses he brought 
before the committee that his father was a Choctaw boy 
named Frank Coleman, the son of a John Coleman and Chap- 
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ponia, a full-blood Choctaw, who had lived in Mississippi 
with his parents prior to the migration in 1830. The boy 
Frank, it was testified, had been sent to Kentucky to school 
and nothing afterwards heard of him. 

The testimony adduced on behalf of the nation before the 
Commission to the Five Civilized Tribes shows that the 
father of Coleman was Francis S. Coleman, a son of a Francis 
Coleman who was born and raised in Orange County, Va., 
and was not a Choctaw. That testimony was given in the 
form of a deposition by Mrs. Harriet Henry, a sister of 
Francis S. Coleman, and R. L. Coleman, a nephew, residing 
at Columbia, Mo. The identity of Francis S. Coleman with 
the father of the applicant appears from the fact testified to 
by the applicant as well as the two witnesses just referred 
to, that he married Ann Elizabeth Bedford, the daughter of 
John Bedford, in Kentucky, and the testimony of all parties 
that Francis S. Coleman went to Denton, Tex., and died 
there. Although duly advised as to the intention of the 
attorneys for the Choctaw Nation to take this testimony, no 
effort was made by Coleman or his attorney to file cross in- 
terrogatories or in any way rebut it, but they confined them- 
selves to an endeavor to have the testimony stricken from 
the records as not having been taken in accordance with law. 
The authority of the Commission to take the testimony in 
this way is clear, under the act of June 28, 1898 (30 Stat., 
495, 503), which provides: 

‘¢Said Commission shall make such rolls descriptive of the 
persons thereon, so that they may be thereby identified, and 
it is authorized to take a census of each of said tribes, or to 
adopt any other means by them deemed necessary to enable 
them to make such rolls.” 

This testimony was further enforced by another deposi- 
tion of said R. L. Coleman, taken by Commissioner Tams 
Bixby, in which R. L. Coleman stated further that he knew 
the applicant, Richard B. Coleman; that he was his cousin. 
A motion was likewise made to strike this testimony from 
the record, because taken without notice to the applicant, 
but it was overruled by the Commission, who held that under 
the authority of the above act they could take such measures 
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as they deemed necessary to satisfy themselves as tu the jus- 
tice of the applicant’s claim. Ido not think it is shown that 
they abused their discretion in this matter. 

It appears that the application of Richard B. Coleman to 
be enrolled as a citizen by blood of the nation, upon the 
grounds above stated, was passed over by the citizenship 
committee of the council in 1887; taken up again in 1888, 
and a bill of rejectment passed by the committee or the 
council; renewed at the session of 1889, and a bill of admis- 
sion introduced into the House of Representatives, which 
was rejected, and then a new bill introduced and enacted 
into the Jaw above quoted. 

I think it sufficiently appears from the testimony in this 
case, particularly that given by and on behalf of the appli- 
cant himself, that the council in admitting him and his 
family to citizenship did so upon the strength of the testi- 
mony adduced by him before the committee on citizenship 
that he was a Choctaw by blood, descended as he repre- 
sented. It is to be observed that he and his family all claim 
that he was admitted as a Choctaw by blood. 

Some testimony was introduced for the purpose of show- 
ing that Coleman had bribed one Roebuck, the member of 
the Council who introduced the second bill, but the evidence 
on that point is not sufficient to establish the fact. 

In October, 1898, the general council of the Choctaw 
Nation passed an act repealing the act of November 8, 1889, 
admitting Coleman and his family to citizenship. This act 
was, however, disapproved by President McKinley, upon 
the recommendation of the Secretary of the Interior, under 
the authority of theact of Congress of June 28, 1898, which 
required the approval of the President to all acts of the 
Choctaw and Chickasaw nations In any manner affecting 
the lands of the tribes. 

Although this act was thus invalidated it may fairly be taken 
to indicate the sense of the nation at that time that Coleman 
was improperly admitted. The reason for its disapproval 
does not appear, but it might reasonably have been rejected 
on the ground that by the act of June 28, 1898, the work of 
making up the rolls of citizenship and eliminating therefrom 
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those placed thereon by fraud was committed entirely to the 
Commission to the Five Civilized Tribes. 

It is to be observed that Commissioner Bixby, who was 
the only commissioner who considered this case on its merits, 
was ‘‘clearly of the opinion from such evidence as has been 
presented to this Commission that the evidence presented 
to and acted upon by the citizenship committee of the 
Choctaw general council, which passed upon the petition 
of these applicants, and upon which evidence their admis- 
sion to Choctaw citizenship was based, was fraudulent, false, 
and misleading. * 

In my opinion, these parties should be stricken froin the 


rolls. 
6. THE CASE OF ETHEL PIERSON. 


This case presents the question of your authority to en- 
roll the children of Choctaw freedmen who were minors 
living March 4, 1906. The decision of this question turns 
upon the construction to be given to section 2 of the act of 
April 26, 1906 (84 Stat., 137), as amended by the act 
of June 21, 1906 (384 Stat., 342). 

The act referred to originally provided: 

‘* Sec. 2. That for ninety days after approval hereof 
applications shall be received for enrollment of children 
who were minors living March fourth, nineteen hundred 
and six, whose parents have been enrolled as members of 
the Choctaw, Chickasaw, Cherokee, or Creek tribes, or 
have applications for enrollment pending at the approva. 
hereof, and for the purpose of enrollment under this sec- 
tion illegitimate children shall take the status of the mother, 
and allotments shall be made to children so enrolled. If 
any citizen of the Cherokee tribe shall fail to receive the 
full quantity of land to which he is entitled as an allotment, 
he shall be paid out of any of the funds of such tribe a sum 
equal to twice the appraised value of the amount of land 
thus deficient. The provisions of section nine of the Creek 
agreement ratified by Act approved March first, nineteen 
hundred and one, authorizing the use of funds of the Creek 
tribe for equalizing allotments, are hereby restored and 
reenacted, and after the expiration of nine months from the 
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date of the original selection of an allotment of land in the 
Choctaw, Chickasaw, Cherokee, Creek, or Seminole tribes, 
and after the expiration of six months from the passage of 
this Act as to allotments heretofore made, no contest shall 
be instituted against such allotment: /rovwided, That the 
rolls of the tribes affected by this Act shall be fully com- 
pleted on or before the fourth day of March, nineteen 
hundred and seven, and the Secretary of the Interior shall 
have no jurisdiction to approve the enrollment of any per- 
son after said date: Provided further, That nothing herein 
shall be construed so as to hereafter permit any person to 
file an application for enrollment in any tribe where the date 
for filing application has been fixed by agreement between 
said tribe and the United States: /rovwded, That nothing 
herein shall apply to the intermarried whites in the Cherokee 
Nation, whose cases are now pending in the Supreme Court 
of the United States.” 

The amendatory act provided (34 Stat., 341-2): 

‘‘That section two of the Act entitled *‘ An Act to pro- 
vide for the final disposition of the affairs of the Five 
Civilized Tribes in the Indian Territory, and for other pur- 
poses,” approved April twenty-sixth, nineteen hundred and 
six, be, and the same is hereby, amended by striking out 
thereof the words ‘“‘ Provided further, That nothing herein 
shall be construed so as to hereafter permit any person to 
file an application for enrollment in any tribe where the date 
for filing application has been fixed by agreement between 
said tribe and the United States: Promded further, That 
nothing herein shall apply to the intermarried whites in 
the Cherokee Nation whose cases are now pending in the 
Supreme Court of the United States.” And insert in said 
Act in lieu of the matter repealed, the following: Proveded 
further, That nothing herein shall be construed so as 
hereafter to permit any person to file an application for 
enrollment or to be entitled to enrollment in any of said 
tribes, except for minors the children of Indians by blood, 
or of freedmen members of said tribes, or of Mississippi 
Choctaws identified under the fourteenth article of the. 
treaty of eighteen hundred and thirty, as herein otherwise 
provided, and the fact that the name of a person appears 
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on the tribal roll of any of said tribes shall not be construep 
to be an application for enrollment.” 

In the agreement with the Choctaw and Chickasaw nations 
ratified by the act of July 1, 1902 (32 Stat., 641), it was pro- 
vided (paragraphs 1 and 3) that the words ‘‘member” or 
‘‘members” and ‘*citizen” or *‘ citizens,” ‘* whenever used 
in this agreement, shall be held to mean members or citi- 
zens of the Choctaw or Chickasaw tribe of Indians in Indian 
Territory, not including freedmen.” 

The Commissioner to the Five Civilized Tribes, in passing 
upon this case, held that, in view of the above definition, 
the act of April 26, 1906, as amended, was not intended to 
apply to the children of freedmen in the Choctaw and Chick- 
asaw nations, but only to those of the Cherokee and Creek 
nations. 

There would be some force in the argument that minors 
the children of freedmen members of the Choctaw Nation 
were not included in the act of April 26, 1906, if it were 
not for the proviso substituted by the amendatory act of 
June 21, 1906. That proviso was, as the Commissioner 
said, ‘‘in the nature of a construction by Congress of the 
meaning intended to be conveyed by the section as originally 
enacted.”” It says, in so many words, that minors the chil- 
dren of freedmen members of said tribes (referring to all 
of the tribes, which are separately named in the preceding 
part of section 2, among them the Choctaw and Chickasaw 
tribes) may be enrolled. This definition settles the doubt 
that otherwise might have arisen as to the children of freed- 
men members of said tribes, as well as the children of Miss- 
issippi Choctaws. If, therefore, the Choctaw freedmen 
are members of said nation, the right of their children to be 
enrolled can not be questioned. 

The Choctaw freedmen were adopted by an act of the 
general council of the nation approved May 21, 1883, en- 
titled ‘‘An act to adopt the freedmen of the Choctaw 
Nation,” which provided (Report of Commissioner of Indian 
Affairs, 1884, p. XLV): 

‘*Whereas by the third and fourth articles of the treaty 
between the United States and the Choctaw and Chickasaw 
nations, concluded April 28, 1866, provision was made for 
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the adoption of luws, rules, and regulations necessary to 
vive all persons of African descent resident in said nations 
at the date of the treaty of Fort Smith, September 13, 
1865, and their descendants, formerly held in slavery among 
said nations, all the rights, privileges, and immunities, in- 
cluding the right of suffrage, of citizens of said nations, 
except in the annuities, moneys, and public domain claimed 
hy or belonging to said nations respectively; and also to 
vive to such persons who were residents as aforesaid, and 
their descendants, 40 acres each of the lands of said nations 
on the same terms as Choctaws and Chickasaws, to be se- 
lected on the survey of said lands: until which said freed- 
men shall be entitled to as much land as they may cultivate 
for the support of themselves and families; and 

‘Whereas the Choctaw Nation adopted legislation in the 
form of a memorial to the United States Government in 
regard to adopting freedmen to be citizens of the Choctaw 
Nation, which was approved by the principal chief Novem- 
her 2, 1880, setting forth the status of said freedmen and 
the inability of the Choctaw Nation to prevail upon the 
Chickasaws to adopt any joint plan for adopting said freed- 
men, and notifying the United States Government of their 
willingness to accept said freedmen as citizens of the Choc- 
tuw Nation in accordance with the third and fourth articles 
of the treaty of 1866 as a basis; and 

** Whereas a resolution was passed and approved Novem- 
ber 5, 1880, authorizing the principal chief to submit the 
aforesaid proposition of the Choctaw Nation to adopt their 
freedmen to the United States Government; and 

‘** Whereas a resolution was passed and approved Novem- 
ber 6, 1880, to provide for the registration of freedmen in 
the Choctaw Nation, authorizing the principal chief to 
appoint three competent persons in each district, citizens of 
the nation, whose duty it shall be to register all freedmen 
referred to in said third article of the treaty of 1866 who 
desire to become citizens of the nation in accordance with 
suid treaty, and upon proper notification that the Govern- 
ment of the United States had acted favorably upon the 
proposition to adopt the freedmen as citizens, to isssue his 
proclamation notifying all such freedmen as desire to become 
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citizens of the Choctaw Nation to appear before said com- 
missioner for identification and registration; and 

‘* Whereas in the Indian appropriation act of Congress 
May 17, 1882, it is provided that either of said tribes may 
adopt and provide for the freedmen in said tribe in accord- 
ance with said third article: Now, therefore, 

Be it enacted by the general council of the Choctaw 
Nation, That all persons of African descent resident in the 
Choctaw Nation at the date of the treaty of Forth Smith, 
September 13, 1865, and their descendants, formerly held in 
slavery by the Choctaws or Chickasaws, are hereby declared 
to be entitled to and invested with all the rights, privileges, 
and immunities, including all the right of suffrage, of citi- 
zens of the Choctaw Nation, except in the annuities, 
moneys and the public domain of the nation. 


* . * * * * 


‘Sec. 3. Be et further enacted, That all said persons are 
hereby declared to be entitled to forty acres each of the 
lands of the nation, to be selected and held by them under 
the same title and upon the same terms as the Choctaws.” 


* * % % % 


It appears that this act was accepted by the Secretary of 
the Interior on behalf of the United States as a substantial 
compliance with the terms of the treaty of 1866, and the 
moneys authorized to be paid by that treaty upon a com- 
pliance therewith were turned over to the nation. 

I am of opinion, therefore, that the Assistant Attorney- 
General for the Interior Department was right in his con- 
clusion that minors the children of Choctaw freedmen 
living March 4, 1906, are entitled to be enrolled. 

This disposes of the several cases submitted. The papers 
therein are herewith returned. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR 
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TEA INSPECTION ACT—FOOD AND DRUGS ACT— 
CONSTRUCTION. 


There is no such repugnancy between the special tea inspection act 
of March 2, 1897 (29 Stat., 604), and the general food and drugs 
act of June 30, 1906 (34 Stat., 768), as to prevent them, generally 
speaking, from standing together. 

The food and drugs act does not appear to have been intended as a 
substitute for the earlier statute in the matter of the importation 
of tea, but both statutes are cumulative in so far as the importa- 
tion of tea is concerned, and both should be given effect. 

An importation of tea is, therefore, subject to the provisions of both 
acts—that is, it must comply with the standards established by the 
Secretary of the Treasury under the tea jnspection act, and must 
also stand the tests in reference to adulteration and misbranding 
imposed by the food and drugs act. 

Imported tea, although meeting the requirements of the tea inspec- 
tion act of 1897, is still subject to the provisions of the food and 
drugs act of 1906 regarding adulteration, labeling, misbranding, 
and guaranty. 

In case of repugnancy between any specific provisions of the two 
statutes, the provisions of the food and drugs act would prevail 
to the extent of that repugnancy, and any conflicting provisions 
of the tea inspection act would, to that extent, be impliedly re- 
pealed. 

In the absence of an express repeal of an earlier statute by a later 
one covering the same subject, effect should be given to both 
unless there is a positive repugnance between them, in whole or 
in part, in which case the earlier statute is repealed by {mplica- 
tion to the extent of such repugnanecy, or unless the provisions of 
the latter statute cover the whole subject of the earlier law and 
are plainly intended as a substitute therefor, in which case there 
is likewise a repeal of the earlier statute by implication. 


DEPARTMENT OF JUSTICE, 
February 23, 1907. 

Sir: I have the honor to acknowledge receipt of your 
letter of February 8 in reference to the tea inspection act 
of March 2, 1897, and the food and drugs act of June 30. 
1906, in which, as a preliminary to vour action upon cer- 
tain cases arising out of the administration of the laws 
governing the importation and examination of teas, you 
request my opinion “ upon the question of law whether the 
provisions of the food and drugs act of June 30, 1906, re- 
garding adulteration, labeling, misbranding, and guaranty, 
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are applicable to imported tea meeting the requirements of 
the tea act of March 2, 1897.” 

The tea inspection act of 1897 is a special act, relating 
solely to the importation of tea. It provides that the Sec- 
retary of the Treasury shall annually appoint a board of 
tea experts, who shall prepare and submit to him standard 
samples of tea, and that, upon the recommendation of this 
board, he “shall fix and establish uniform standards of 
purity, quality, and fitness for consumption of all kinds of 
teas imported into the United States.” It 1s made unlaw- 
ful to import into the United States any tea which is in- 
ferior to the standards so provided, and provision is made 
for the examination of all imports of tea at the custom- 
house by an examiner to determine their conformity to 
the standards so fixed, and for re-examination by general 
appraisers in case of a protest against the finding of an 
examiner. (29 Stat., 604.) 

The food and drugs act of 1906, on the other hand, is a 
general act relating to all adulterated or misbranded food 
or drugs and is not limited in its prohibitions to the matter 
of their importation. It defines specifically the various 
cases in which any food or drug shall be deemed to be adul- 
terated or misbranded, and makes it unlawful to manufac- 
ture any such adulterated or misbranded food or drug in 
any Territory or in the District of Columbia, or to intro- 
duce the same into any State or Territory, or the District 
of Columbia, either through interstate or foreign commerce, 
or to ship the same to any foreign country. In addition 
to general authority given the Secretaries of the Treasury, 
of Agriculture, and of Commerce and Labor, to make uni- 
form rules and regulations for carrying out the provisions 
of the act, including the collection of specimens of food 
and drugs, for examination in the Bureau of Chemistry of 
the Department of Agriculture, or under its direction, it 
is provided, in reference to imports, that the Secretary of 
Agriculture shall, upon his request, receive samples of 
food and drugs being imported or offered for import, and 
that 1f upon examination any of such articles appear to be 
adulterated or misbranded, or otherwise dangerous to 
health, or of a kind forbidden entry or restricted sale in 
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the country of its manufacture or export, or otherwise 
falsely labeled, it shall be refused admission into this coun- 
trv. (34 Stat., 768.) 

This food and drugs act contains no repealing clause 
whatever, and does not refer to either the tea-inspection act 
or any of the other earlier statutes regulating the admis- 
sion of other food and drugs, such as the act of June 26, 
1848, providing for the examination at the custom-house 
of drugs and medicines with reference to their quality. 
purity, and fitness for medical purposes. (Rev. Stat., sec. 
2933 et seq.) 

Comparing the tea inspection act and the food and drugs 
act, 1t will be seen that not only is the one special and the 
other general, but that, even in reference to the importa- 
tion of teas, the ten inspection act on the one hand contains 
no restrictions in reference to the misbranding of teas, and 
on the other goes further than the food and drugs act in 
regard to standards of admission, and authorizes the Seere- 
tary of the Treasury to establish standards which are not 
limited to the purity of the tea, but extend broadly to 
matters of quality and fitness for consumption. 

In Buttfield vy. Stranahan (192 U.S., 470, 496), in which 
the constitutionality of the tea inspection act was upheld, | 
and in which the importation was a pure green tea of low 
grade that had been rejected as inferior to standard in cup 
quality alone, that 1s, in taste and flavor, it was said that 
the statute, when properly construed, “ expresses the pur- 
pose to exclude the lowest grades of tea, whether demon- 
strably of inferior purity, or unfit for consumption, or 
presumably so, because of their inferior quality.” 

It thus appears that under the tea inspection act the Sec- 
retary of the Treasury may prescribe a standard for the 
quality of tea whose effect will be to exclude from admis- 
sion tea which, although in no wise adulterated or mis- 
branded within the meaning of the food and drugs act, is. 
nevertheless, of such inferior quality as, in his opinion, to 
require exclusion, while, on the contrary, importation of 
teas may fall within the prohibition of the food and drugs 
act, as being deemed either adulterated or misbranded 
within the meaning of the food and drugs act, although 
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fully complying with the standards of admission that may 
be established by the Secretary of the Treasury. 

The question then arises as to what extent, if any, these 
two acts can stand together. In the absence of an express 
repeal of an earlier statute by a later one covering the 
same subject, the rule is well settled that, as repeals by 
implication are not favored, effect shall be given to both — 
statutes, unless there is a positive repugnancy between 
them, in whole or in part, in which. case the earlier statute 
‘is repealed by implication to the extent of such repugnance ; 
or, unless the provisions of the later statute cover the whole 
subject-matter of the earlier anc are plainly intended as 
a substitute therefor, in which case there is likewise a 
repeal of the earlier statute by implication. (Wood v. 
United States, 16 Pet., 342; Daviess v. Fairbairn, 3 How., 
636; United States v. Tynen, 11 Wall., 88; /Zenderson’s 
Tobacco, 11 Wall., 652; State v. Stoll, 17 Wall, 425; 
Fabbri v. Murphy, 95 U.S., 191; Hw parte Crow Pog, 109 
U. S., 556; Chew Hoeng v. United States, 112, U. S., 536.) 

In Wood v. United States, 16 Pet., 342, 362, it is said, 
in reference to the question of the repeal of an earlier stat- 
ute by implication: “It is not sufficient * * * that 
subsequent laws cover some or even all of the cases pro- 
vided for by it; for they may be merely affirmative, or 
cumulative, or auxiliary.” And in State v. Stoll (17 Wall., 
425, 431) the rule is thus stated: “ If, by any reasonable 
construction, the two statutes can stand together, they 
must so stand. If harmony 1s impossible, and only in that 
event, the former law is repealed in part or wholly, as the 
case may be.” 

Further, in #'x parte Crow Dog (109 U. S., 556, 570), 
it is said, in reference to the rule that a later general act 
is not to be construed as repealing a previous special act, 
except by express provision or positive repugnancy : 

“The rule is generalia specialibus non derogant. * The 
general principle to be applied,’ said Bovill, C. J.. in 
Thorpe v. Adams (LL. R.6C. P., 1385), * to the construction 
of acts of Parliament is that a general act 1s not to be con- 
strued to repeal a previous particular act, unless there is 
some express reference to the previous legislation on the 
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subject, or unless there is a necessary inconsistency in the 
two acts standing together.’ ‘And the reason is,’ said 
Wood, V. C., in Fitzgerald v. Chumpenys (30 L. J. N.S. 
Eq., 782; 2 Johns & Hem., 31-54), ‘that the legislature 
having had its attention directed to a special subject, and 
having observed all the circumstances of the case and pro- 
_ vided for them, does not intend by a general enactment 
afterwards to derogate from its own act when it makes no 
special mention of its intention so to do.’ ” 

Applying these principles of construction to the two acts 
in question, I am of the opinion that there is no such re- 
pugnancy between the special tea-inspection act of 1897 
and the general food and drugs act of 1906 as to prevent 
them, generally speaking, from standing together; that the 
provisions of the tea-inspection act cover in respect to the 
importation of tea matters not embraced within the food 
and drugs act, while the food and drugs act in turn imposes 
restrictions upon the importation of all food and drugs, 
including tea, which are not necessarily embraced in the tea- 
inspection act; that the food and drugs act does not plainly 
uppear to have been intended as a substitute for the earlier 
statute in the matter of the importation of tea; but that, 
generally speaking, the two statutes are cumulative in so 
far as the importation of tea is concerned and should both 
be given effect; and hence, that an importation of tea is 
now subject to the provisions of both of these acts, that is 
to say, it must comply with the standards established by 
the Secretary of the Treasury under the tea-inspection act 
and must also stand the tests in reference to adulteration 
and misbranding imposed by the food and drugs act. I am 
therefore of the opinion, to reply specifically to your ques- 
tion, that imported tea, although meeting the requirements 
of the tea-inspection act of 1897, is still subject to the pro- 
visions of the food and drugs act regarding adulteration, 
labeling, misbranding, and guaranty. 

It, of course, follows from what has been said that, if in 
the administration of these laws there should develop a re- 
pugnancy between any specific provisions of the two stat- 
utes, to the extent of such repugnancy the provisions of the 
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food and drugs act would prevail, and any conflicting pro- 
visions of the tea-inspection act would, to such extent, be 
impliedly repealed. 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


CHEROKEE ENROLLMENT—JOHN W. GLEESON. 


John W. Gleeson, a white man, intermarried into the Cherokee 
Nation in 1873, und his name appears on the Cherokee authenti- 
eated tribal roll of 1880. He applied to the Cominission to the 
Five Civilized Tribes in 1901 for enrollment, which application 
was finally denied February 9, 1907, upon the authority of the case 
of ted Bird v. United Statcs (203 U. S., 76), he having abandoned 
his wife in 1878. Section 667 of the Cherokee constitution also 
provides that every intermarried person who dbaudons his wife 
shall thereby forfeit every right and privilege of citizenship in 
that nation: Held, that the applicant was entitled to enrollment 
under section 21 of the act of June 26, 1898 (30 Stat., 495, 302), 
which specificalHy directs the Commission “to enroll all persons 
now living whose names are found on said roll.” 

The authority given the Commission in the act of June 26, 1898, to 
eliminate from the tribal rolls those placed thereon by fraud or 
without authority of law is expressly limited to “ any other rolls,” 
meaning any other than the roll of 1880, which was confirmed. 

The case of Red Bird (203 U. S., 76) distinguished. 


DEPARTMENT OF JUSTICE, 
February 26, 1907. 

Sir: I beg to acknowledge the receipt of your letter of 
the 25th instant, requesting my opinion upon the Cherokee 
enrollment case of John W. Gleeson. It appears from the 
record in this case that Gleeson apphed to the Commission 
of the Five Civilized Tribes on February 21, 1901, to be 
enrolled as a citizen by intermarriage in the Cherokee Na- 
tion. Upon the testimony adduced before him at that 
time, Commissioner Needles held: 

“The name of John W. Gleeson appears upon the 1880 
authenticated roll as well as the census roll of 1896 as an 
intermarried citizen. He makes satisfactory proof of his 
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marriage to his wife, Clarry Crittendon, a Cherokee citizen 
by blood, in the year 1873. The testimony develops the 
fiict that he separated from his wife after living with her 
some three or four years, but that separation occurred be- 
fore 1880.. Since 1880 he has never been remarried; con- 
sequently said John W. Gleeson will be duly listed for 
enrollment as a Cherokee citizen by intermarriage.” 

Some further testimony was taken in this case on Octo- . 
ber 15, 1902, by which it appeared that Gleeson had lived 
in the Cherokee Nation all the time since 1880. 

January 17, 1907, this case appears to have been again 
taken up by the Commissioner to the Five Civilized Tribes. 
At the hearing then had the Cherokee Nation, by its attor- 
ney, Introduced testimony tending to show that Gleeson, 
after living with his wife two or three years, had aban- 
dened her. Gleeson, it appears, died November 30, 1903, 
bequeathing all his property including the allotment in the 
Cherokee Nation, which he had theretofore selected, to the 
Catholic Church at Moskogee. 

On February 9, 1907, the Commissioner to the Five Civ- 
ilized Tribes rendered the following decision : 

“The records of this office show: That at Muscogee, 
Indian Territory, February 21, 1901, application was re- 
ceived by the Commission to the Five Civilized Tribes, 
for the enrollment of John W. Gleeson as a citizen by inter- 
marriage of the Cherokee Nation. Further proceedings 
in the matter of said application were had at Muscogee, 
Indian Territory, October 15, 1902, and January 17, 1907. 

“The evidence in this case shows: That the applicant 
herein, John W. Gleeson, 1s a white man, and neither 
claims nor possesses any right to enrollment as a citizen 
of the Cherokee Nation, other than such right as he may 
have acquired by virtue of his marriage, January 21, 1878, 
to one Katie Gleeson, née Crittenden, who was at the time 
of said marriage a recognized citizen by blood of the 
Cherokee Nation. Said Katie Gleeson was a daughter of 
one Moses Crittenden, a native Cherokee, who is identi- 
fied on the Cherokee authenticated tribal roll of 1880, 
Goingsnake district No. 331, marked * dead.) The said 
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Katie Gleeson can not be identified on the Cherokee au- 
thenticated tribal roll of 1880. It is further shown that 
about the year 1878 said John W. Gleeson abandoned the 
said Katie Gleeson and thereafter refused to live with 
her. Section 667 of the Cherokee constitution provides: 
* Every person who has lawfully married under the pro- 
visions of this act, and afterwards abandons his wife. 
should thereby forfeit every right and privilege of citizen- 
ship of this nation.’ 

“Tt is, therefore. ordered and adjudged: That in ac- 
cordance with the decision of the Supreme Court of the 
United States, dated November 5, 1906, in the case of 
Daniel Red Bird et al. v. The United States, Nos. 125, 126, 
127, 128, the said applicant, John W. Gleeson, is not 
entitled, under the provisions of section 21 of the act of 
Congress approved June 28, 1898 (30 Stat., 495), to en- 
rollment as a citizen by intermarriage of the Cherokee 
Nation, and his application for enrollment as such is ac- 
cordingly denied.” 

In the case of Red Bird v. The United States (203 U.S., 
76) the Supreme Court affirmed the decree of the Court of 
Claims, which held that white persons who intermarried 
in the Cherokee Nation prior to November 1, 1875, were 
entitled to share in the distribution of the tribal preperty 
and to be enrolled for such purpose. The Supreme (Court 
also affirmed that portion of the decree of the Court of 
Claims which held that white men who, having inter- 
married Cherokee women, subsequently abandoned their 
Cherokee wives were not entitled to participate in the 
distribution of the tribal property or to be enrolled for 
such purpose. It will be observed that the decision of the 
Commissioner is based upon the fact, found by him, thot 
Gleeson abandoned his wife. The testimony is conflicting 
upon this point, but the matter is immaterial from my 
point of view, because I think that, under the law, the 
Commissioner had no authority to go behind the Cherokee 
roll of 1880 upon which the name of Gleeson appeared. 

Section 21 of the act of June 28. 1898 (30 Stat., 495. 
902), provides: 
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“That in making rolls of citizenship of the several 
tribes, as required by law, the Commission to the Five 
Civilized Tribes 1s authorized and directed to take the 
roll of Cherokee citizens of eighteen hundred and eighty 
(not including freedmen) as the only roll intended to be 
confirmed by this and preceding acts of Congress, and to 
enroll all persons now living whose names are found on 
said roll, and all descendants born since the date of said 
roll to persons whose names are found thereon; and all 
persons who have been enrolled by the tribal authorities 
who have heretofore made permanent settlement in the 
Cherokee Nation whose parents, by reason of their Chero- 
kee blood, have been lawfully admitted to citizenship by 
the tribal authorities and who were minors when their 
parents were so admitted; and they shall investigate the 
right of all other persons whose names are found on any 
other rolls and omit all such as may have been placed 
thereon by fraud or without authority of law, enrolling 
only such as may have lawful right thereto, and their de- 
scendants born since such rolls were made, with such inter- 
married white persons as may be entitled to citizenship 
under Cherokee laws.” 

It will be observed that the act of June 10, 1896, con- 
firmed all the rolls of citizenship of the several tribes as 
then existing, and that the act of June 7, 1897, provided 
that the words “ rolls of citizenship,” as used in the act of 
June 10, 1896, should be construed to mean “the last 
authenticated rolls of each tribe which have been approved 
by the council of the nation, and the descendants of those 
appearing on such rolls, and such additional names and 
their descendants as have been subsequently added, either 
by the council of such nation, the duly authorized courts 
thereof, or the Commission under the act of June tenth. 
eighteen hundred and ninety-six.” 

The act of June 28, 1898, limits the confirmation of Con- 
gress to the Cherokee roll of 1880, and specifically directs 
the Commission “to enroll all persons now living whose 
names are found on said roll.” The authority given the 
Commission to eliminate from the tribal rolls those placed 
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thereon by fraud or without authority of law is also ex- 
pressly limited to “any other rolls,’ meaning any other 
than the roll of 1880, which was confirmed. It seems to mc 
clear, therefore, that if due effect is to be given to the I:n- 
guage used by Congress in this act, the Commissioner wax 
bound to enroll Gleeson, since his name appeared on the 
Cherokee roll of 1880, and he was a resident of the Nation 
at the time of the passage of the act of June 28, 1898, as 
required therein. 

In the Red Bird case the Supreme Court held that the 
confirmation given to the roll of 1880 “ was not intended to 
create any rights which citizens of the Cherokee Nation 
had not before enjoved, but merely to furnish the basis for 
making up the roll of citizens.” By this it evidently meant 
that althongh a person was upon that roll he was not, be- 
cause of that fact alone, entitled to share in the distribution 
of the tribal property. But where, as here, a person be-' 
longed to a class entitled to share in the distribution of the 
tribal property, und the only question was as to whether 
he had forfeited his citizenship, the fact that his name ap- 
peared on such confirmed roll must be held to remove that 
question from the realm of controversy, he being a resident 
of the nation as required by the act of June 28, 1898. To 
hold that the Commission could go behind the roll of 1880 
and investigate the right to citizenship of persons whose 
names appeared thereon would be to put that roll on ex- 
actly the same footing as the other rolls of the tribe which 
were not confirmed, but expressly left open to investigation. 

As I understand it, that part of the decree of the Court 
of Claims in the Red Bird case, affirmed by the Supreme 
Court, in regard to “ married out and abandoned whites ” 
has no reference to a case of this kind. 

I am therefore of the opinion that Gleeson was entitled 
to be enrolled. 

Respect fully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 
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LEGISLATIVE ASSEMBLY OF PORTO RICO—CORPORATIONS. 


The legislative assembly of Porto Rico has authority to pass laws 
setting forth the conditions under which domestic corporations 
may be organized and foreign corporations may do business 
there, subject, however, to the exceptions and restrictions con- 
tained in the organic act of April 12, 1900 (31 Stat., 77, 83). 
and the joint resotution of May 1, 1900 (31 Stat., 715), in regard 
to franchises of a public or quasi-public nature, ineluding alt 
railroad, street railway, telegraph, and telephone franchises, 
privileges, or concessions. 


DEPARTMENT OF JUSTICE, 
February 28, 1907. 

Sir: { have the honor to acknowledge the receipt of 
your letter of the 2d instant, inclosing one from the Secre- 
tary of State of the same date, and asking my opinion 
upon the question whether the legislative assembly of 
Porto Rico can properly pass laws setting forth the con- 
ditions under which domestic corporations may be organ- 
ized and foreign corporations do business there, or whether 
such power on the part of the assembly is excluded or 
denied by the grant of power to the executive council by 
section 32 of the organic act (31 Stat.. 77, 83), and the 
joint resolution of May 1, 1900 (31 Stat., 715). 

Section 32 of the act in question is as follows: 

“That the legislative authority herein provided shall 
extend to all matters of a legislative character not locally 
inapplicable, including power to create, consolidate, and 
reorganize the municipalities, so far as may be necessary, 
and to provide and repeal laws and ordinances therefor: 
and also the power to alter, amend, modify, and repeal any 
and all laws’ and ordinances of every charactér now in 
force in Porto Rico, or any municipality or district thereof. 
not inconsistent with the provisions hereof: Provided. 
however, That all grants of franchises, rights. and privi- 
leges or concessions of a public or quasi-public nature shall 
be made by the executive council, with the approval of the 
governor, and all franchises granted in Porto Rico shall be 
reported to Congress, which hereby reserves the power to 
annul or modify the same.” 
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The joint resolution approved May 1, 1900, is in the 
words following: 

“All railroad, street railway, telegraph and telephone 
franchises, privileges, or concessions granted under section 
thirty-two of said act shall be approved by the President 
of the United States, and no such franchise, privilege, 
or concession shall be operative until it shall have been 
so ‘approved. (Sec. 2.) 

“ That all franchises, privileges, or concessions granted 
under section thirty-two of said act shall provide that the 
same be subject to amendment, alteration, or repeal; shall 
forbid the issue of stock or bonds, except in exchange for 
actual cash, or property at a fair valuation, equal in 
smount to the par value of the stock or bonds issued; 
shall forbid the declaring of stock or bond dividends; and, 
in the case of public-service corporations, shall provide for 
the effective regulation of the charges thereof and for the 
purchase or taking by the public authorities of their prop- 
ertv at a fair and reasonable valuation. No corporation 
shall be authorized to conduct the business of buying and 
selling real estate or be permitted to hold or own real 
estate except such as may be reasonably necessary to enable 
it to carry out the purposes for which it was created, and 
every corporation hereafter authorized to engage in agri- 
culture shall by.its charter be restricted to the ownership 
and control of not to exceed five hundred acres of land; 
and this provision shall be held to prevent any member of 
a corporation engaged in agriculture from being in any- 
wise interested in any other corporation engaged in agri- 
culture. Corporations, however, may loan funds upon real- 
estate security, and purchase real estate when necessary 
for the collection of loans, but they shall dispose of real 
estate so obtained within five years after receiving the 
title. Corporations not organized in Porto Rico, and 
doing business therein, shall be bound by the provisions of 
this section so far as they are applicable.” (Sec. 3.) 

There can be no doubt that the general grant of power 
to the legislative assembly is broad enough to include the 
matters mentioned in the letter from the Secretary of 
State, unless it is restricted by the proviso that “all 
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grants of franchises, rights and privileges or concessions 
of a public or quasi-public nature shall be made by the 
executive council.” This question is really a very narrow 
one and depends upon whether the words “of a public 
or quasi-public nature ” qualify “* franchises ” and “ rights ” 
as well as “ privileges or concessions,” or are restricted in 
their application to the last two substantives. The attor- 
ney- general of Porto Rico, in a carefully prepared opmion 
which has received due consideration, takes the latter view ; 
but, with all respect to his opinion, I am unable to reach 
the same conclusion. If all grants of “ franchises ” must 
be made by the executive council, then all grants of 
“rights ” must also be made by the executive council, and 
it is hard to conceive of any form of grant or even any 
form of legislative action which would not confer “ rights ” 
of some sort. This construction would therefore largely, 
if not altogether, nullify so much of the act as confers 
legislative authority upon the assembly; and it seems to 
me clearly inconsistent with the general purpose of the 
law, which was to confer autonomy as to all matters of 
local interest upon Porto Rico. The restrictions upon the 
powers of the local government contained in the same act 
must be construed with reference to its general purpose. 

This construction seems to me also consistent with the 
language of the joint resolution. In that resolution cer- 
tain “ franchises, privileges, or concessions” clearly of a 
“public or quasi-public nature” are made, subject to the 
approval of the President, and then all “ franchises, privi- 
leges, or concessions granted under section thirty-two of 
said act” are made subject to certain conditions; and 
further conditions are imposed upon “ public-service cor- 
porations,” indicating again the purpose of Congress to 
apply different rules of law to such corporations from those 
made applicable to corporations generally. 

Moreover, the act and resolution must be construed with 
reference to the conditions existing at the time of their 
enactment. It is well known that soon after the acquisi- 
tion of Porto Rico, public attention was attracted to the 
probability that American capitalists and promoters might 
obtain opportunities for exploiting the resources of the 


The President. 179 


island with little regard to the permanent interests of its 
inhabitants. It was, therefore, believed to be just and 
right that the people of the island should be protected 
from the dangers of rapacity and of their own inexper!- 
ence, so far as their most important public interests were 
concerned; and Congress accordingly, by section 32, placed 
in charge of the executive council appointed by the Presi- 
dent and by the joint resolution, partly in the President 
himself, the control of franchises, rights, and concessions 
of a public or quasi-public nature—that is to say, fran- 
chises, etc., concerning railroads, canals, and other things 
involving duties and powers deemed to be of a govern- 
mental or quasi-governmental nature. 

In furtherance of this purpose restrictions have been 
imposed upon the general grant of legislative power con- 
tained in section 32 of the act, and further restrictions 
applicable to corporations constituting public agencies and, 
in part, to all corporations, are contained in the joint reso- 
lution; but, subject to these restrictions, full effect must be 
given to the grant of legislative power, and it seems to me 
clear that this includes authority to deal with the affairs of 
corporations generally, subject only to the limitations ex- 
pressly provided by Congress. It 1s undoubtedly true, as 
stated by the attorney-general of Porto Rico, that the grant 
of corporate rights in any form may be described as the 
grant of a “ franchise,” but it is not necessarily the grant 
of a franchise “ of a public or quasi-public nature; ” and 
in all cases where the corporate powers conferred do not 
partake of that nature, I consider that the subject-matter 
is within the legislative authority of the assembly. 

In my opinion, Congress has used apt words to give to 
the assembly all the legislative power usually possessed 
by an American legislature, such as those that have been 
set up in our Territories, with the exceptions made by the 
grant to the council concerning public and quasi-public 
franchises, cte.. and by the restrictions upon corporate 
authority contained in the joint resolution of May 1, 1900. 

Respect fully, 
CHARLES J. BONAPARTE. 

The Presipent. 
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IMMIGRATION AND CONTRACT LABOR LAWS—STATE 
IMMIGRATION. 


The provisions of the acts of February 26, 1885 (23 Stat., 332), 
February 23, 1887 (24 Stat.. 414), and October 19, 1888 (25 Stat., 
566), authorizing the exclusion or deportation of contract laborers, 
were not repealed by the act of March 8, 19038 (32 Stat., 1213), 
and immigrants coming to the United States during the years 
1904-1906 jn violation of the act of 1885 could have been aud 
should have been excluded. 

There was, however, no authority to exclude aliens not coming 
within the prohibition of the law of 1885,- although covered by 
the broader terms of the prohibition in section 4 of the act of 19038, 
as the latter act contains no provision authorizing the exclusion 
or deportation of aliens who have been improperly brought to this 
country. 

The right to exclude depended upon the act of 1887, and the right 
to deport upon the act of 1888, both of which acts were depend- 
ent upon the act of 1885, which made the coming of certain classes 
of aliens into this country unlawful. 

The only exception made {fn the contract-labor laws in favor of 
States is contained in the act of March 3, 1891 (26 Stat., 1084), 
and section 6 of the act of 1903, in reference to advertisements 
printed and published in foreign countries, stating the induce- 

~ ments they offer for immigration. 

In the provisions of the act of 1885 and under section 4 of the act 
of 1903, in dealing with the payment of passage money or other 
specific assistance to migration of individual aliens, no exception 
is made in favor of States, and no exception exists, therefore, in 
favor of any person because he may act as agent of a State. 

Congress has the undoubted right to regulate the admission of 
tliens into the United States, whether as immigrants or other- 
wise, and to exclude altogether any class of aliens whose entrance 
it thight deem contrary to the general welfare of the Union. 

No action by any State or by any officer thereof can operate to 
impair or nullify the effect of a law of Congress duly enacted 
upon this subject. 

Aliens who came to the United States during the vears 1904-1906 
at the suggestion and through the instrumentality of an officer of 
the State of South Carolina, appointed under a= statute which 
expressly permitted him to act as agent for citizens of that State 
in the procuring of desirable immigrants, which officer, largely 
or wholly at the expense of such individuals, visited foreign 
countries and by advertisement. promises of employment, and 
prepayment of passage, induced a large number of Iaborers and 
artisans to migrate to South Carolina, were introduced into the 
United States in violation of the acts of 1885, 1887, and 1888, and 
should have been excluded. 
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Aliens coming to the United States under similar circumstances 
after the act of February 20, 1907 (34 Stat. 898), becomes effective, 
would unquestionably be liable to exclusion. 

The determination of the existence of the facts justifying the 
exclusion of immigrants is, in the first instance, vested in the 
Secretary of Commerce and Labor. 


DEPARTMENT OF JUSTICE, 
March 6, 1907. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 26th ultimo, inclosing one from Hon. Ben- 
jamin F. Howell, chairman of the Committee on Immigra- 
tion and Naturalization of the House of Representatives, 
under date of February 25 last past, to you, in which you 
are requested, on behalf of that committee, to refer to me, 
for my opinion, the question as to whether certain aliens, 
described in a resolution, of which a copy was inclosed, 
were lawfully admitted into the United States. The 
resolution, however, describes these aliens only as “ foreign 
laborers ” introduced “ into the State of South Carolina by 
one E. J. Watson.” To ascertain the circumstances of their 
introduction it 1s necessary to refer to a pamphlet, also 
accompanying the letter of the committee, and which con- 
tains Decision No. 111 of the Solicitor of the Departinent of 
Commerce and Labor, which appears to have been “ pub- 
lished for the information of those interested ” on Decem- 
ber 26, 1906, by that Department. I shall refer later to the 
facts set out in this decision with respect to the subject- 
matter of inquiry. It will, however, conduce to clearness 
if I state first the general provisions of law relating to the 
exclusion and deportation of aliens existing at the time 
when these immigrants were introduced into the United 
States. The precise date does not appear, but it was evi- 
dently after February 23, 1904, and before December 15, 
1906; and no material change in the law took place between 
these dates. 

By the original alien contract-iabor law of February 26, 
1885 (23 Stat., 332), it was made unlawful for any person 
to prepay the transportation or assist or encourage the im- 
portation of any alien, under contract or agreement previ- 
ously made, to perform labor in the United States (sec. 1), 
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provided that skilled workmen might be engaged upon any 
new Industry not then established in the United States, if 
skilled labor for such purpose could not be otherwise ob- 
tained (sec. 5). By an amendatory act of February 23, 
1887 (24 Stat., 414), it is provided that any immigrants 
“ancluded in the prohibition” of the contract-labor act 
should not be permitted to land and should be sent back to 
the nation whence they came (sec. 8). And, by a further 
amendment of October 19, 1888 (25 Stat., 566), the Secre- 
tary of the Treasury was authorized to cause any immi- 
grant who had been allowed to land contrary to the prohi- 
bition of the contract-labor law to be returned within one 
year after his landing. 

By an act of March 3, 1891, “in amendment to the vari- 
ous acts” relative to the imnngration and the importation 
of alien laborers (26 Stat., 1084), it was enacted that cer- 
tain classes of aliens should be excluded from admission 
“in accordance with the existing acts regulating immigra- 
tion,” namely: All idiots, insane persons, and other speci- 
fied classes of aliens, and also any person whose ticket. 1s 
paid for by another, or who is assisted by others to come. 
unless it 1s affirmatively and satisfactorily shown that such 
person does not belong to one of the foregoing excluded 
classes,” or to the class of contract laborers excluded by the 
act of February 26, 1885 (sec. 1). And it was further 
provided that it should be deemed a violation of the act of 
February 26, 1885, to assist or encourage the importation 
of any alien by promise of employment through advertise- 
ments printed and published in a foreign country, except 
by States and immigration bureaus of States advertising 
the inducements they offer for immigration (sec. 3). This 
act contained no repealing clause, and while it contained 
no express provision excluding ahen contract laborers from 
admission, on the other hand, it did not purport to repeal 
any of the excluding provisions of the contract-labor law; 
but, on the contrary, recognized these provisions as still in 
force by providing that the payment of an immigrant’s 
passage by another should put upon him the burden of 
showing affirmatively that he did not belong to the class of 
contract laborers excluded by the act of 1885, and also by a 
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provision in section 3, that any alien coming to this country 
in consequence of a promise of employment through an ad- 
vertisement should be treated as coming under a contract 
as contemplated by the act of 1885. It seems clear that thjs 
act of 1891 did not repeal any of the former provisions ex- 
cluding contract laborers from admission, and, after the 
passage of this act, any contract laborer coming within the - 
terms of the prohibition of either the original act of 1885 
or the amendment of 1891 should be denied admission to 
this country; that is to say, after the passage of that act no 
alien laborer was entitled to admission whose passage had 
been prepaid or whose migration had been assisted when he 
was under previous contract to labor, or who came to 
this country in consequence of a promise of employment 
through a foreign advertisement other than that of a State. 

The act of March 3, 1903, entitled “ An act to regulate 
the immigration of aliens into the United States” (32 
Stat., 1213), embraces provisions relating Loth to immigra- 
tion and to contract labor. Section 2, which 1s the general 
clause relating to the exclusion of immigrants, provides 
that the following classes of aliens shall be excluded from 
admission into the United States: * All idiots, insane per-- 
sons,” and other specified classes; “ those who have been, 
within one vear from the date of the application for admis- 
sion to the United States, deported as being under offers, 
solicitations, promises, or agreements to perform labor or 
service of some kind therein; and also any person whose 
ticket or passage is paid for with the money of another, or 
who is assisted by others to come, unless it is affirmatively 
and satisfactorily shown that such person does not belong 
to one of the foregoing excluded classes;” provided that 
“ skilled labor may be imported, 1f labor of like kind unem- 
ployed can not be found in this country ;” and provided fur- 
ther, * that the provisions of this law applicable to contract 
labor shall not be held to exclude professional actors ” and 
other specially excepted persens. Section 4 of this act 
makes it unlawful for any person to prepay the transporta- 
tion or assist or encourage the importation of any alien in 
pursuance of any offer, solicitation, promise, or agreement 
made previous to the importation of such alien to perform 
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labor in the United States. And section 6 makes it unlaw- 
ful and a violation of section 4 to assist or encourage the 
importation of any alien by a promise of employment 
through advertisements printed and published in a foreign 
country, except by States or Territories, the District of 
Columbia, or other Federal places advertising the induce- 
ments they offer for immigration. By section 36 all incon- 
sistent acts are repealed, with a proviso that the Chinese 
exclusion acts shall not be thereby affected. 

A question of no little intrinsic difficulty, and of great 
importance, arises as to the effect of this act. It would 
seem, at first sight, that Congress intended by its enactment 
to provide for the entire subject of the immigration of 
liens into the United States. Section 2 of the act contains 
no reference to the previously existing laws on the subject, 
such as was contained in the act of 1891, above cited; and 
the enumeration in that section of the classes of aliens to 
be excluded from the United States appears on its face to 
be exhaustive. These facts suggest very strongly the neces- 
sity of an application of the well-established rule of statu- 
tory construction, which requires that a legislative enact- 
ment covering the entire subject-matter embraced in pre- 
vious statutes and apparently intended by the legislature 
to embody the whole law on the subject, repeals, by imphi- 
cation, such preceding enactments, although their provi- 
sions may not be inconsistent with those of the new law. 
The decisions in Daviess v. Fairbairn (3 How., 636) and 
State v. Stoll (17 Wall., 425) illustrate the application of 
this doctrine. If, however, it is to be applied to the statute 
under consideration, the result must be that between the 
date of the latter's approval (March 3, 1903) and the date 
of the approval of the statute recently enacted (February 
90, 1907) no law existed under which aliens coming to this 
country under contracts of employment could be either 
excluded or deported for that reason. The right to exclude 
them depended on the act. of 1887; the right to deport them 
upon the act of 1888. But both of these acts were de- 
pendent for their efficacy upon the prior act of 1885, which 
made the coming of this class of aliens into the United 
States unlawful, although it did not authorize their exclu- 
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sion or deportation; but, on the contrary, evidently con- 
templated that they would remain in this country. The 
act of 1891 made the payment of the immigrant’s passage 
money by another prima facie proof that he was a contract 
laborer under the terms of the act of 1885. If all four of 
these acts were superseded and impliedly repealed by the 
act. of 1903, 1t would follow that no law was on the statute 
book subsequent to the approval of the last-mentioned act, 
which provided for the deportation or ‘exclusion of * con- 
tract labor aliens;” for, although that act broadened the 
provisions making the importation of this class of aliens 
a crime, and imposed appropriate penalties on those guilty 
of the offense, it contained no provision authorizing their 
exclusion from the country or their deportation after they 
had been introduced. There 1s, however, one provision in 
section 2 of the law of 1903 which indicates that Congress 
contemplated the deportation of aliens under the authority 
originally conferred by the statute of 1888, and therefore 
did not. intend to repeal in toto all of the previously exist- 
ing statutes on the subject of the immigration of aliens. 
This is the provision denying admission to those who 
within one year previously have been deported “as being 
under offers, solicitations, promises, or agreements to per- 
form labor or service of some kind therein.” If this clause 
had merely referred to persons deported as being under 
contracts, promises, or agreements, 1t might be referable 
solely to persons deported prior to the passage of this act ; 
but as prior to the passage of this act there was no pro- 
vision for excluding or deporting persons “ under offers or 
solicitations ” of labor, and such persons could not have 
been previously deported, this phrase is only explainable on 
the theory that Congress understood that. persons coming in 
pursuance of the offers or solicitations prohibited in section 
4 of the act of 1903 were to be thereafter subject. to deporta- 
tion. The force of any argument against the repeal, by im- 
plication, which can be fairly drawn from the insertion of 
this provision is, however, seriously weakened by the fact 
that the persons coming in pursuance of offers or solicita- 
tions prohibited in section 4 of the act of 1903, but not 
embraced under the terms of the act of 1885, in fact, were 
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not made subject to deportation by the first-mentioned act, 
although it is possible, and even probable, that its framers 
thought they were. Congress used no apt words to subject 
them to this penalty either in section 2, or in section 4, or in 
any other section of the act in question; and it may be not 
unreasonably held that the true inference to be drawn from 
the provision in question was, not that Congress intended to 
keep alive the statutes on the same subject previously 
enacted, but that 1t passed the Jaw of 1903 under a misap- 
prehension as to its legal effect. I should, therefore, find 
great. difficulty in escaping the conclusion that the pro- 
visions of law authorizing the exclusion or deportation 
of aliens by reason of their coming to the United States 
under contracts of employment had been repealed by the 
act of 1903, if it were not that the question in dispute 
seems to have been determined by judicial authority. This 
precise point was considered in the deportation case of 
Inve Ellis (124 Fed., 687), decided June 25, 1903, in which 
two ahens—Ellis and Charalambis—who had been denied 
admission and who were held in custody by immigration 
authorities, insisted that the act of 1903 had repealed, 
by implication, all previous laws on the subject, and that 
there was no law then existing under which they could be 
deported, although their passage had been paid by others 
and they came here under contract to perform labor or 
service. Lacombe, Circuit Judge, after reviewing the stat- 
utes and carefully analyzing the act of 1903, held that 
while section 2 of the act of 1903 was inconsistent with 
section 1 of the act of 1891 as to all items wherein they dif- 
fered, it did not operate to remove the barrier to the ad- 
mission of contract laborers under the contract labor laws. 
He further savs (p. 641): | 

“ But, as was pointed out in //oly Trinity Church v. 
United States (143 U. S., 459), in construing these statutes 
we are to get at the spirit of the statute and the intention 
of its makers, however inconsistent that may be with the 
words used. * * * 

“The act now under consideration originated in the 
House of Representatives. When it. came to the Senate 
there was, in the second section (immediately after the 
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clause ‘ persons who procure or attempt to bring in prosti- 
tutes or women for the purpose of prostitution), the fol- 
lowing: ‘ Persons whose migration has been induced by 
offers, solicitations, promises, or agreements, parol or spe- 
cial, express or implied, of labor or work or service of any 
kind, skilled or unskilled, in the United States.’ The 
Senate amended the House bill by striking out the clause 
last above quoted, and in several other respects. The 
House non-concured in the Senate amendments, and the 
bill went to a conference committee. ‘The committee came 
into accord as to which amendments should be accepted 
and which should be withdrawn. This particular amend- 
ment was accepted. The House conferees reportéd to the 
House that they ‘ have concurred in the Senate amendment 
(in line 19, p. 3, sec. 2) striking out the part of the bill re- 
lating particularly to the contract labor law, leaving intact 
the contract labor laws heretofore enacted and now on the 
statute books; the only variation being that the words 
‘ offers, solicitations, or promises’ were substituted for the 
word ‘ contracts.’” (Congressional Record, p. 3205.) 

Judge Lacombe further held that these petitioners, 
although expert accountants, were not within the excepted 
clauses. Both Ellis and Charalambis appealed to the 
Supreme Court, but subsequently, on a rehearing before 
the Commissioner of Immigration, the excluding order 
was reversed—upon what ground does not appear—and 
the two appeals were dismissed without decision by that 
court. 

In a later case before the Circuit Court of Appeals for 
the Second Circuit, in which the question was squarely in- 
volved, although not discussed by the court. or counsel, 
it seems to have been assumed by all concerned that the 
exclusions contained in the contract-labor law were not 
repealed by the act of 1903. This was the case of Pearson 
v. Williams (136 Fed.. 734), 1n which the alens, who had 
arrived in 1904, had been ydmitted to entry by the board 
of inquiry, but thereafter the Secretary of Commerce and 
Labor had instituted new proceedings for a retrial to 
ascertain whether they were here in violation of law as 
alien contract Jaborers who had come here under a previous 
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contract to perform service, all the proceedings being 
had pursuant to the act of March 3, 1903. The applica- 
tion of the contract-labor law apparently was not denied, 
the only contention being that the decision of the board 
of inquiry was final and that the Secretary of Commerce 
and Labor had no authority to direct the retrial. It was 
held—Judge Coxe dissenting—that he had such authority, 
and the petitioners were remanded to the custody of the 
Commissioner of Immigration. On writs of certiorari, 
issued by the Supreme court, the judgment of the Circuit 
Court of Appeals was affirmed. In the opinion by Mr. 
Justice Holmes in Pearson vy. Williams (202 UL S., 281). 
after stating the facts that the petitioners had landed on 
February 1, 1904, it is said that “the only question is 
whether the Secretary had the right to direct the second 
hearing and to make the order under section 21 of the 
act of March 3, 1903, chapter 1012, when there had been 
an inquiry at the time of the petitioners’ landing and a 
decision in their favor under section 25. Apparently it 
was not suggested either by the court or by counsel that 
the act of 1903 had repealed the exclusions of the contract- 
labor law. Whule these authorities are not, perhaps, so 
clearly decisive as to bind a court of last resort in passing 
upon this question, nevertheless they seem to me sufficient 
to fix the law for this Department, and I reach the con- 
clusion that the provisions of the several statutes author- 
izing the exclusion or deportation of contract laborers 
were not repealed by the act of 1903, and that immigrants 
coming under the prohibition of the act of 1885 could have 
been, and should have been, excluded at the date of the 
introduction of the alrens in question. 

For the reasons above stated, I do not think, however, 
that there was any authority of law to exclude aliens not 
coming within the terms of the prohibition of the law of 
1885, although covered by the broader terms of the prohi- 
bition contained in section 4 of the act of 1903. We are 
therefore referred to the original alien contract-labor liw 
approved February 26, 1885, as the test of the propriety of 
the introduction of the aliens in question. The first section 
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of that act, which is the part material to this inquiry, is in 
the words following: 

“ That from and after the passage of this act it shall be 
unlawful for any: person, company, partnership, or corpo- 
ration, in any manner whatsoever, to prepay the transpor- 
tation, or in any way assist or encourage the importation 
or migration of anv alien or aliens, any foreigner or for- 
eigners, into the United States, its Territories, or the Dis- 
trict of Columbia, under contract or agreement, parol 
or special, express or impled, made previous to the im- 
portation or migration of such alien or aliens, foreigner 
or foreigners, to perform labor or service of any kind 
in the United States, its Territories, or the District of 
Columbia.” | 

It appears from decision No. 111, above mentioned, that 
the aliens in question came to the United States at the 
suggestion and through the instrumentality of one E. J. 
Watson, who had been appointed an officer of the State of 
South Carolina under a statute which created a commis- 
sioner of a State department of agriculture, commerce, 
and immigration, and appropriated $2,000 to defray the 
expenses of the said department. Section 8 of this act is 
as follows (Acts of S. C., 1904, p. 451): 

* That the commissioner be empowered to make such ar- 
rangements with oceanic and river steamship companies 
and immigration agencies in this countrv and abroad as 
may best serve the interests of successful immigration, the 
necessary expenditures being made within the annual ap- 
propriation for the general expenses of this department: 
Provided, however, Nothing herein shall forbid the com- 
missioner acting without fee as the agent of such citizens of 
the State, who, through the South Carolina Immigration 
Association and the department, wish to meet excess ex- 
penses of bringing desirable immigrants to their farm or 
other lands. That in the discharge of these duties the com- 
missioner, or such person as he may select, 1s empowered 
to visit such immigration centers whenever necessary to 
produce the best results.” 

Subsequently to the enactment of this law and the ap- 
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pointment of Mr. Watson as commissioner, certain private 
parties made up a fund, amounting to at least $30,000, 
which was placed in the hands of the commissioner. Pro- 
vided with these resources he went abroad and, by adver- 
tisements and otherwise, in various European countries, 
collected a considerable number of laborers or artisans who 
were willing to migrate to South Carolina. He prepaid 
the passage of these immigrants under an agreement, which 
was afterwards canceled, that they should repay him the 
amount out of their wages from employments he might 
secure for them, and entered into an agreement with each 
of them, which is thus stated in decision No. 111: “ Before 
sailing, each of the laborers signed a paper containing the 
scale of wages advertised as the prevailing rates paid in 
South Carolina, Commissioner Watson on his part agreeing 
to find employment for such emigrants at the rates stated. 
* * * The commissioner was under no obligation to 
supply any particular laborer, or any laborers at all, to an 
employer solely because he had contributed to the immigra- 
tion fund; and, * * * = the immigrants themselves 
were free to reject any particular offer of employment that 
might be made.” This is all the information laid before 
this Department as to the terms of these agreements, and 
upon such information it is Impossible to say that the im- 
migrants came within the prohibition of the act of 1885. 

There are several Federal decisions to the effect that the 
contract under such circumstances must be one having the 
enforceable elements of a binding contract. The rule is 
probably more strongly stated in United States v. Edgar 
(45 Fed., 44) than in any other case. In that case it is 
said (p. 46): 

“A contract that is not enforceable for the reason that it 
lacks some of the elements of a valid agreement, such as 
‘mutual assent’ or a consideration, is not a contract. 
Hence the words ‘ contract or agreement,’ as used in the 
statute, must be held to mean a complete contract; that 1s to 
say, an agreement entered into for a sufficient consideration 
to perform some kind of labor or service, to the terms of 
which the parties have mutually assented.” 

TI can not see how this contract could have been enforced 
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legally against the immigrants. If they were at liberty to 
reject any particular offer of employment that might be 
made, their agreement to work for specified wages would 
seem to have been nugatory and, in fact, meaningless. As 
is said by Thayer, Judge, in the case lastly above cited: 
“ Tf the aliens had in fact landed in the United States, and 
had declined to work for the defendant, the latter could 
not, in my judgment, have maintained an action against 
them as for breach of a contract to perform labor or service 
for him.” It seems to me that this 1s equally true of the 
aliens in question. <A general promise to do work at a 
specified rate of compensation (if, indeed, such was the 
purport of the contracts in question, which is not clear) 
amounted to nothing practical if it were coupled. with an 
express reservation of the right to reject any particular 
kind of employment which might be offered to them. It 
amounted, in effect, to nothing more than a promise by the 
alien that he would work for the wages mentioned if he 
felt like it, when he found out what was to be required of 
him; and, as we are dealing with a highly penal statute, 
one in evident derogation of common rights, I have no 
hesitation in saying that these aliens do not appear to have 
been brought within the terms of the law of 1885. 

I am equally clear that if the act of 1903 could be under- 
stood as authorizing the exclusion of those aliens whose 
introduction to the country was declared unlawful by sec- 
tion 4 of that act, these aliens would have been liable to ex- 
clusion, for it is quite clear from the statements in decision 
No. 111 that they did come in pursuance of an offer and 
solicitation on the part of Mr. Watson; but, as hereinbefore 
fully explained, I do not think the act of 1903 authorized 
the exclusion of the aliens mentioned in section 4 of that 
act, in so far as that section widened the scope of section 1 
of the act of 1885. 

It is proper for me to say that if the laborers in question 
had been covered by the terms of the act. of 1885, the fact 
that Mr. Watson was a public officer of the State of South 
Carolina, and acted, or professed to act, in pursuance of the 
authority conferred upon him by the law of that State 
above quoted, would not have authorized the introduction 


192 Immegration and Contract Labor Laws. 


of the ahens. In the first place, under the facts stated, in 
paying the passage money he apparently did not act as 
commissioner for South Carolina, his duties as commis- 
sioner including only the dissemination of information and 
work of lke character, but under the permission given by 
the South Carolina statute to act, extra-officially, as it were, 
as the agent of the citizens of the State who might con- 
tribute funds for the expenses of bringing over immi- 
grants, and the passage money of the immigrants must 
undoubtedly have been paid, in large part, if not entirely, 
out of the $30,000 subscribed by the citizens of the State 
and not from: the $2,000 expense money furnished by the 
State, which probably paid the commissioner’s salary. 

-But even if he had acted entirely as commissioner for the 
State and paid the money out of the State treasury, the 
result would apparently be the same. Only one exception 
is made in the contract-labor acts in favor of States; that is 
the one contained in the act of 1891, and section 6 of the 
act of 1903 in reference to advertisements printed and pub- 
lished in foreign countries stating the inducements thev 
offer for immigration. Under the statutes general adver- 
tisements of this character inserted by the States are spe- 
cifically permitted, but in the provisions both of the ori- 
ginal act of 1885 and under section 4 of the act of 1908, 
in dealing with the prepayment of passage money or other 
specific assistance to the migration of individual aliens, no 
exception is made in favor of States. All * persons ” are 
prohibited from such prepayment of passage or other 
assistance, and there is no exception in favor of any person 
simply because he may act as agent of a State. In view of 
this contrast, which runs through all the labor laws, be- 
tween general advertisements by States on the one hand and 
specific dealings with individual immigrants on the other, 
the specific exception made in favor of the State in the one 
case emphasizes the fact that no such exception is to be 
implied in the other case. 

There can be no question, in view of the numerous de- 
cisions of the Supreme Court on this subject, as to the 
right of Congress to regulate the admission of aliens into 
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the United States, whether as immigrants or otherwise: 
nor yet of its right to exclude altogether any class of aliens 
whose entrance into the country it might deem contrary 
to the general welfare of the Union; and it 1s equally 
clear that no action by any State, or by any officer of a 
State, could operate to impair or nullify the effect of a law 
duly enacted on this subject. Article I, section 9 of the 
Constitution provides that “ The migration or importa- 
tion of such persons as any of the States now existing shall 
think proper to admit, shall not be prohibited by the Con- 
gress prior to the year 1808." This section of the Const1- 
tution postponed until the date named the exercise of the 
full power possessed by Congress over its subject-matter. 
As soon it had accomphshed its purpose, by securing for 
the period ‘mentioned the continuance of the importation 
of the classes of persons contemplated in it, the authority 
of the Federal Government over the subject-matter became 
complete, and from that time until the present it has been 
freely exercised. 

To avoid misconstruction, I add a few remarks on two 
subjects not directly within the terms of the question sub- 
mitted. The determination of the existence of the facts 
justifying the exclusion of the immigrants 1s mn the first 
instance vested in the Secretary of Commerce and Labor. 
I have treated the statements as to the circumstances attend- 
ing the introduction of these laborers, which are contained 
in the above-mentioned decision No. 111, as constituting 
the equivalent of a special finding of facts by that Depart- 
ment, and therefore as fixing the conditions of the problem 
submitted to this Department. 

Any question as to the propriety of the introduction of 
aliens under the like circumstances hereafter would involve 
an examination of the provisions on this subject contained 
in the act of Congress approved February 20, 1907. Writh- 
out entering into any discussion of this question, 1t is suffi- 
cient for me to say that under the present law such aliens, 
entering under the circumstances attending the introduction 
of those above mentioned, would be unquestionably liable 
to exclusion, In my opinion. 
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With respect to the statement contained in the letter of 
the chairman, “if it please you to refer this question to 
the Attorney-General, the committee directs me to suggest 
the propriety of considering Commissioner Watson’s sec- 
ond importation as well as the first,” I can only say that, 
as no facts in reference to this alleged “second importa- 
tion” have been furnished to the Department, it is im- 
possible for me to give an opinion regarding it. 

I remain, sir, 
Yours very respectfully, 
CHARLES J. BONAPARTE. 


The Presipent. 
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Claims arising under the act of June 27, 1902 (32 Stat., 406), are 
not barred because of the failure of claimants to present them for 
allowance within two years from the date of payment. 

The provisions of the act of 1902 are special and apply to a par- 
ticular class of obligations against the Government, and, being 
special, these claims are not governed by the provisions of a 
prior general statute, section 3228, Revised Statutes. 

Suits for the recovery of money due under the act of 1902 are not 
actions for the recovery of taxes, but for money held by the 
Government in trust for the benefit of the parties to whom it 
rightfully belongs. 

The obligation is therefore one payable on demand, and the stat- 
ute of limitations does not begin to run until there has been a 
refusal to pay or the equivalent. (United States v. Wardicell, 
172 U. S., 48.) ) 

The decision in the case of Thachcr vy United States (149 Fed. Rep.. 
102), as to the matter of protest in the refunding of inheritance 
legacy taxes, is to be accepted as the rule of action in all claims 
arising under the various sections of the act of June 27, 1902 
(32 Stat., 406). 

The decision in that case, together with the views expressed in this 
opinion, should be regarded by the Treasury Department as the 
rule of udministrative action in claims arising under = section 
$220, Revised Statutes. Opinion of May 7, 1906 (25 Op., 605), in 
so far as it conflicts with these views, is reversed. 

There is no legal objection to the dismissal, without prejudice, of 
the claim of Margaret IP. Daly. and other similar cases in the 
Court of Claims, for the purpose of settlement in accordance with 
this opinion; but only those portions of the claims which come 
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clearly within the decision of the Supreme Court in the case of 
Vanderbilt v. Eidman (196 U. S., 480) should be paid. 

Such portions of the claims as are affected by the decision in the 
ease of Disston v. McClain (147 Fed., 114) should ‘be allowed to 
remain in statu quo until that case, now on appeal to the Supreme 
Court, has been finally decided. 


DEPARTMENT OF JUSTICE, 
March 11, 1907. 

Sir: Answering the letter of the Commissioner of In- 
ternal Revenue of February 20, transmitted by you for an 
opinion with reference to the right of recovery of certain 
imternal-revenue taxes, I have the honor to advise you as 
follows: 

Marcus Daly, of Montana, died November 12, 1900, 
leaving an estate of personal property valued at about 
$9,825,000. In September, 1901, and February, 1902, 
Margaret P. Daly, as executrix, paid an inheritance tax 
upon various bequests to the amount of $147,384.80. Later 
the executrix apphed to the Commissioner of Internal 
Revenue for a refund to her of this tax, basing her applica- 
tion upon section 3 of the act of June 27, 1902. This peti- 
tion for a refund was denied, on the ground that the lega- 
cles upon which the tax was collected were vested interests, 
and therefore not refundable under the act upon which 
claimant relied. Sit was brought, and is now pending in 
the Court of Claims, asking for judgment for the entire 
amount of tax paid by the estate. Application has been 
made by the attorneys for the executrix to have so much 
of the tax as comes within the decision of the Supreme 
Court in the case of Vanderbilt v. Hidman (196 U. S., 
480) refunded, leaving the balance of the tax to be dis- 
posed of in accordance with the decision of the Supreme 
Court in the case of Disston v. JfeClain, now pending in 
that court upon appeal fromthe Circuit Court of Ap- 
peals of the Third Judicial Circuit (147 Fed. Rep., 114). 

Upon this statement of facts, four questions are sub- 
mitted to which answers are requested: 

First. Is the decision of the Circuit Court of the 
United States for the District of Massachusetts, ren- 
dered December 29, 1906, in the ease of Thacher et al. 
v. The United States, as to the matter of protest, to be 
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accepted as the rule of action in all claims arising under 
the various sections of the act of June 27, 1902? 

Second. Is the decision in that case as to protest to be 
taken as the rule of administrative action in claims 
arising under section 3220, Revised Statutes, notwith- 
standing the opinion of the Attorney-General to the 
contrary of date May 7, 1906? 

Third. Is there any legal objection to now paying that 
part of the claim of Margaret P. Daly which comes under 
the decision of the Supreme Court in the Vanderbilt case 
allowing the balance to remain in the Treasury pending 
the decision of the court in the Disston case? 

Fourth. The Circuit Court of Appeals in the Disston 
case held, in effect, that a life estate, or an estate for 
years, could not be taxed, except in so far as the in- 
come from that estate had become vested in the pos- 
session of the life tenant prior to July 1, 1902. As an 
effort is to be made to have this case heard in the Su- 
preme Court, is there any objection to allowing all claims 
of a similar nature to remain in statu quo until that de- 
cision shall be had? 

The Daly case is one of a number filed in the Court 
of Claims involving substantially the same questions. 
In some of these cases protest was made at the time of 
payment, and in the others there was no protest. In 
each of the cases recovery is sought under the pro- 
visions of section 3 of the act of Congress of June 27, 
1902 (32 Stat., 406), which is as follows: 

“Sec. 3. That in all cases where an executor, admin- 
istrator, or trustee shall have paid, or shall hereafter 
pay, any tax upon any legacy or distributive share of 
personal property under the provisions of the act ap- 
proved June thirteenth, eighteen hundred and_ ninety- 
eight, entitled ‘An act to provide wavs and means to 
meet war expenditures, and for other purposes,’ and 
amendments thereof, the Secretary of the Treasury be, 
and he is hereby, authorized and directed to refund, out 
of any money in the Treasury not otherwise appropri- 
ated, upon proper application being made to the Com- 
missioner of Internal Revenue. under such rules and 
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regulations ax may be prescribed, so much of said tax 
as may have been collected on contingent beneficial in- 
terests which shall not have become vested prior to July 
first, nineteen hundred and two. And no tax shall here- 
after be assessed or imposed under said act. approved June 
thirteenth, eighteen hundred and ninety-eight, upon or in 
respect of any contingent beneficial interest which shal] 
not become absolutely vested in possession or enjoyment 
prior to said July first, nineteen hundred and two.” 

It can not be held that claims arising under this act are 
barred, because of the failure of the claimants to present 
them for allowance within two years from the date of pay- 
ment. The provisions of the act are special, and apply toa 
particular class of obligations against the Government. 
Being special, these claims are not governed by the provi- 
sions of the prior general statute. (R. S., sec. 3228.) _ 
Suits brought to recover money due under this act are 
not actions for the recovery of taxes, but for money held 
by the Government in trust for the benefit of the parties 
to whom it rightfully belongs. The act, by its terms, 
creates and acknowledges the obligation of the Govern- 
ment. A method is preseribed by which each party can 
secure the money belonging to him whenever he wishes 
it. No time has been fixed by any rule of the Secretary 
of the Treasury, which has been called to my attention, 
within which a claimant must apply for it, or after which 
the money 1s forfeited to the Government. It 1s, therefore, 
an obligation pavable on demand, and the statute of limita- 
tions does not begin to run until there has been a refusal to 
pay, or something equivalent thereto. (United States v. 
Wardwell, 1722 ULS., 48.) 

It will be observed that under the provisions of this 
statute Congress has granted a right of repayment, regard- 
less of any conditions that may have heretofore operated 
asa bar to such repayment. The statute is an acknowledy- 
ment by Congress of a supposed moral obhgation; a pro- 
vision as a bounty of the Government. Whether or not the 
taxes were originally paid under protest 1s eliminated, and 
the question of voluntary or involuntary payment is Imma- 
terial. In the case of Thacher et al. v. The United States 
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(149 Fed. Rep., 902) the tax was paid voluntarily and 
without protest. In passing upon the effect of the statutes 
above quoted the court said (p. 903) : 

“The petitioners could not at any time have maintained 
suit to recover the tax as having been illegally collected. 
They had paid it voluntarily, not under protest. Their 
claim to a refund, if they had any, was moral only, and 
not legal. It appealed only to the Government's sense of 
fairness, and could be satisfied only by the bounty of 
the United States, given upon such terms as Congress saw 
fit to impose. * * * The act of 1902 fixes no time 
within which the claim for a refund must. be filed with the 
collector, and no departmental regulation has been called 
to the attention of the court. Even if the limit fixed 
by Revised Statutes, section 3228, be applicable here by 
analogy, yet the two years therein mentioned must run, 
if they run at all, not from the payment of the tax, which 
was ineffective to create the claim here in suit, but from 
the passage of the act providing the bounty which the 
petitioners seek to obtain. That the tax paid by the 
petitioners in 1901 was illegally collected 1s irrelevant to 
the issues raised by this petition.” 

On the question of protest I must agree with the con- 
clusions reached by the court in the above decision, and 
the first question is therefore answered in the affirmative. 

Having coucurred in the decision of the court in the case 
of Thachei, as to protest, that decision, together with the 
views expressed in this opinion, should be accepted as the 
rule of administrative action arising under section 3220, 
where the recovery 1s sought under the provisions of section 
3 of the act of Congress of June 27, 1902. The opinion of 
the Attorney-General of May 7, 1906 (25 Op., 605). in so 
far as it is in conflict with this opinion, is reversed. The 
second question submitted, within the limitations of this 
opinion, 1s answered in the affirmative. 

Answering the third question, there 1s no legal objection 
to the dismissal, without prejudice, of the Daly case, and 
other similar cases in the Court of Claims, for the purpose 
of settlement in accordance with this opinion. In fact, it 
would seem that the interests of the Government, and a 
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wise administration of public affairs, would demand such 
a course. .In such settlements, only those portions of the 
claims which come clearly within the decision of the Su- 
preme Court in the Vanderbilt case should be paid, allow- 
ing the balance to remain in the Treasury pending a final 
decision of the question in the Supreme Court. 

The answer to the fourth question may be inferred from 
what has already been stated in this opinion. It 1s the 
duty of the administrative officers to allow such portions 
of the claims in question as are affected by the decision in 
the Disston case to remain in statu quo until that case has 
been decided in the Supreme Court. 

Very respectfully, 
CHARLES J. BONAPARTE. 
The SecreTary or THE ‘TREASURY. 


IMMIGRATION AND CONTRACT LABOR LAWS—STATE 
IMMIGRATION. 


It is lawful for a State to advertise its inducements to iminigra- 
tion and to state, as part of such advertisement, the seale of 
wages generally prevailing within its territory. The status of 
immigrants induced to come to this country by reason of such 
advertisements would be the same as that of any other allens 
lawfully admitted to the United States. 

The word “ person” in section 4 of the act of March 3, 1903 (32 
Stat., 1214), providing that it shall be unlawful for “any per- 
son” to prepay the passage of an alien induced to migrate by 
any offer, solicitation, promise, or agreement to perform labor, 
does not include ai State. but it does include an officer of a 
State professing to act under its authority. 

The effect of the payment of the passage of an alien by another 
is to throw upon the alien the burden of proof that he is not 
liable to exclusion for the reasons mentioned in section 2. of 
the act of March 3, 1908 (32 Stat., 1214), or as a contract laborer 
under the act of February 26, 1885 (23 Stat., 332). 

A State may prepay the passage of an alien iminigrant out. of 
its public funds, provided he is qualified in other respects, the 
advertisement being lawful, and neither the State, nor its officers, 
nor anyone else having otherwise solicited or encouraged the 
immigration. The status of such an jJmmigrant would be the 
same as that of any other alien lawfully admitted to this 
country, 
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The words “promise of employment,” in sectien 6 of the act of 
March 3, 1903 (32 Stat., 1215), are used in a broad sense, mean- 
ing not merely an offer of employment which, by acceptance. 
would create a contract enforceable against some definite person 
or persons, but any form of words which might be reasonably 
understood as holding out to a possible immigrant the prospect of 
assured employment. 

The contribution of money by individuals to a State fund, to be 
used by the State in advertising its inducements to immigraits, 
which advertisement could not lawfully be published by private 
persons, and to prepay the passage of aliens attracted by such 
advertisement, though without promise of employment, express 
or implied, would amount to encouraging or assisting {mmigra- 
tion in the form prohibited by section 6 of the act of 1903, and 
render the parties contributing Hable to the penalties provided 
by section 5 of that act. 

The immigrants themselves, however, could not be excluded. There 
is nothing in the act of 1903, or In any previous act, which would 
authorize their exclusion because the immigration was induced 
by advertisement, or even by solicitation or promise of employ- 
ment. unless there was an enforceable contract existing at the 
time of application for admission requiring them to render serv- 
ice as laborers. 

The act of February 20, 1907 (84 Stat., 898), provides for the exclu- 
sion, after that act takes effect, of aliens solicited or induced to 
migrate by reason of offers, or promises, even when there is 
no contract, of employment. Under existing law, aithough their 
importation is unlawful, and the parties responsible subject to 
punishment, the aliens themselves are allowed to enter. 

Under that act, a person whose passage money is paid by another 
must be prepared to show, not merely that he does not come 
within any of the categories of inmmigrants to be excluded, but 
also that his passage was not paid, directly or indirectly, by 
a corporation, association, society, municipality, or foreign govern- 
ment. 

The payment of passaze money of immigrants by a State with Its 
funds is not prohibited by the act of 1907, but its payment with 
funds contributed by any society or association renders the im- 
migrant liable to exclusion, even though the payinent be made 
through the agency of the State or its officers, and although the 
immigrant would otherwise be entitled to admission. . 

The same prohibition does not extend, however, to the payment 
of passage money by individuals, whether directly or through 
the agency of a State, provided their action fs, and is shown to 
be, in good faith individual, and not attended by such combina- 
tion or concert of action as would make it substantiaily the act 
of an association or a society. 
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DEPARTMENT OF JUSTICE, 
| March 20, 1907. 

Sir: I have the honor to acknowledge your letter of the 
18th instant, inclosing a letter to you of March 16 from 
the governor of South Carolina, and instructing me to give 
vou my opinion as to the subject-matter of the said letter in 
the form of answers to the several questions therein con- 
tained. Of these questions the first is as follows: 

“Ts it a violation of the immigration law in force up 
to the time of the taking effect of the act approved Feb- 
ruary 20, 1907, for a State, acting through its officers, 
to advertise its inducements and publish abroad the scale 
of wages prevailing within its borders, provided no con- 
tract or agreement, express or implied, is entered into be- 
tween such immigrants and the officers of the State or with 
any other person? What would be the status of an alien 
applying for admission under such conditions?” 

The act approved March 3, 1903, entitled “An act to 
regulate the immigration of aliens into the United States ” 
(32 Stat., 1213), contains the following provisions: 

“Sec. 4. That it shall be unlawful for any person, com- 
pany, partnership, or corporation, in any manner whatso- 
ever, to prepay the transportation or 1n any way to assist 
or encourage the importation or migration of any alien 
into the United States, in pursuance of any offer, solicita- 
tion, promise, or agreement, parole or special, express or 
implied, made previous to the importation of such alien 
to perform labor or service of any kind, skilled or un- 
skilled, in the United States. 

“Sec. 5. That for every violation of any of the pro- 
visions of section four of this Act the person, partnership, 
company, or corporation violating the same, by knowingly 
assisting, encouraging, or soliciting the migration or im- 
portation of any alien to the United States to perform 
labor or service of any kind by reason of any offer, solici- 
tation, promise, or agreement, express or implied, parole 
or special, to or with such alien shall forfeit and pay for 
every such offense the sum of one thousand dollars, which 
may be sued for and recovered by the United States, or by 
any person who shall first bring his action therefor in his 
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own name and for his own benefit, including any such alien 
thus promised labor or service of any kind as aforesaid, 
as debts of like amount are now recovered in the courts of 
the United States; and separate suits may be brought for 
each alien thus promised labor or service of any kind as 
aforesaid. And it shall be the duty of the district attorney 
of the proper district to prosecute every such suit when 
brought by the United States. 

“Sec. 6. That it shall be unlawful and be deemed a viola- 
tion of section four of this Act to assist or encourage the 
importation or migration of any alien by a promise of 
employment through advertisements printed and published 
in any foreign country; and any alien coming to this 
country in consequence of such an advertisement shall be 
treated as coming under a promise or agreement as con- 
templated in section two of this Act, and the penaltiés 
imposed by section five of this Act shall be applicable to 
such a case: Provided, That this section shall not apply to 
States or Territories, the District of Columbia, or places 
subject to the jurisduction of the United States advertising 
the inducements they offer for immigration thereto, respec- 
tively.” 

These provisions contain substantially all the law in 
force at the present time and until the act approved Feb- 
ruary 20, 1907, shall become effective in accordance with 
its terms, that can be material to determine the answer to 
the foregoing first question, and I, therefore, reply that 
it is lawful for a State to advertise its inducements to im- 
migration and to state, as part of such advertisement, the 
scale of wages generally prevailing within its territory, it 
being my understanding of the question that such adver- 
tisements be limited to setting forth the inducements offered 
by conditions prevailing within the State to immigrants, 
leaving the said immigrants to draw their own conclusions 
from such advertisements as to the advisability of coming 
to the said State. Supposing immigrants to have been 
induced to come to the said State through advertisements 
of the character above described as lawful, the status of 
the said immigrants would be the same as the status of anv 
other aliens lawfully admitted to the United States. 
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The second question propounded in the letter of the gov- 
ernor 1s as follows: 

“May a State, acting as such, and having advertised its 
inducements and scale of wages, prepay with funds duly 
appropriated to its immigration department the passage of 
the alien attracted by the inducements advertised, provided 
no contract or agreement, express or implied, is entered 
into between the alien and the officers of the State, or with 
any other person, and such alien upon arrival is left free 
to choose employment in all respects as if he had paid his 
passage with his own funds and had come entirely inde- 
pendent of the representatives of the State? What would 
be the status of an alien applying for admission under 
these conditions? ” 

_Under the provisions of section 4 of the act approved 
March 8, 1903, above set forth, it is made unlawful for 
“any person ” to prepay the passage of an alien induced to 
migrate by any “ offer, solicitation, promise, or agreement ” 
made previous to his importation “to perform labor or 
service of any kind ” in this country. The word “ person,” 
as here used, does not, in my opinion, include a State; but 
it does include an officer of a State professing to act under 
its authority. The prepayment, however, is made unlaw- 
ful only when there is also “an offer, solicitation, promise, 
or agreement; ” and, by section 6 of the same act, an adver- 
tisement. on the part of a State of the character described in 
the first question and also in this question would not have 
the effect of an offer, solicitation, or promise, although it 
might have such effect if published without State authority. 
Sections 4, 5, and 6 of the said act do not therefore prohibit 
the importation of aliens under circumstances supposed. | 

Section 2 of the same act provides that the following . 
classes of aliens shall be excluded from the United States: 
““ All idiots, insane persons, epileptics,” and a large number 
of categories of undesirable immigrants. It then proceeds: 
“And also any person whose ticket or passage is paid for 
with the money of another, or who is assisted by others to 
come, unless it is affirmatively and satisfactorily shown that 
such person does not belong to one of the foregoing ex- 
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cluded classes.” Among the classes mentioned, persons 
coming within the prohibition of section 4 of the same act 
above quoted are not included, nor are “ contract laborers,” 
us defined by the previous acts relating to the same subject. 
But, by the act approved March 3, 1891 (26 Stat., 1084), 
it was provided in the same language that a person whose 
passage or ticket was paid for by another should be ex- 
cluded unless he could affirmatively and satisfactorily show 
that he did not belong to the class of contract laborers 
excluded by the act of 1885. The effect, therefore, of the 
payment of the passage of an alien by another is to throw 
upon the said alien the burden of proof that he 1s not hable 
to exclusion either for the reasons mentioned in section 2 
of the act of 1903, or as a contract laborer under the origi- 
nal act approved February 26, 1885 (23 Stat., 332). Sup- 
posing the immigrants qualified im other respects, the 
advertisement to be lawful, in accordance with the answers 
to the first question, and that neither the State nor its 
officers, nor anyone else, had otherwise solicited or encour- 
aged the immigration except by payment of the immi- 
grants’ passage out of the public funds of the State, this 
burden of proof could evidently be sustained, the introduc- 
tion of the immigrants would be lawful and their status 
would be the same as that of any other aliens lawfully 
ndmitted to this country. 

The third question is as follows: 

“May a State, acting as such. through its officers accept 
contributions to the fund appropriated for the support of 
its immigration department, provided such funds are con- 
tributed free from any contract or reciprocal agreement, 
and with such funds advertise its inducements and scale of 
wages and prepay out of said funds the passage of aliens 
attracted by such advertisement, provided such alien comes 
free from any contract or agreement. express or implied, 
with the State officers or with any other person, and enters 
as free in all respects to choose employment and remain in 
or depart from the State as if he had paid his own passage? 
What would be the status of an alien applying for admis- 
sion under these conditions ?” 
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The answer to this question is not free from difficulty. 
It will be seen upon examination of section 6 of the act of 
1903, hereinbefore given, that it is unlawful for anyone 
to “ assist or encourage the importation or migration of any 
alien by a promise of employment through advertisements 
printed and published in any foreign country.” The words 
“promise of employment.” are evidently here used in a 
broad and somewhat loose sense, meaning, not merely an 
offer of employment which, by acceptance on the part of 
any alien coming within its terms, would create a contract 
enforceable against some definite person or persons, but 
any form of words which might be reasonably understood 
as holding out to a possible immigrant the prospect of 
assured employment, although they might not import any 
legal responsibility on the part of anyone. This construc- 
tion seems to me necessary, because if the words are to be 
construed strictly, in the first place, the exception in favor 
of States which shall advertise their ‘inducements for 
immigration ” would be unnecessary; and, secondly, the 
section itself would be superfluous, its purport being fully 
covered by the terms of section 4. An advertisement, there- 
fore, which would be lawful on the part of a State under 
section 6 might be unlawful on the part of individuals; 
and the hypothesis of the question is not sufficiently definite 
in this respect to enable me to say whether it does or does 
not refer to an advertisement of this character. 

Supposing that the advertisement would be illegal if 
inserted by the individual contributors without the State’s 
intervention, then, inasmuch as the illegality consists in 
causing its publication—as an advertisement—and paying 
for such publication would help to cause it, the contribution 
of money to be used for such advertisements, with knowl- 
edge on the part of the contributor that the money was to 
be put to this use, would amount, in my opinion, to encour- 
aging or assisting immigration in the form prohibited by 
section 6. That the advertisement was actually inserted by 
a public officer under the authority of a State statute would 
not, in my opinion, relieve the person who furnished the 
means to pay for the advertisement from the consequences 
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of his act; so far as he was concerned, the public official 
inserting the advertisement must be deemed his agent for 
the purpose above described. If, therefore, as I understand 
to be the hypothesis of this question, the money contributed 
by private persons were given with the knowledge that it 
would and the intention that it should be used to pay for 
the advertisement, and if the advertisement were one which 
could not be lawfully published by such private persons, 
this contribution would bring the advertisement within the 
prohibition of section 6 and render the parties contributing 
liable to the penalties provided by section 5; whether the 
advertisement did or did not come within this description 
it would be very difficult to determine without seeing its 
precise language. 

With respect to the immigrants, however, the case would 
be different. There 1s nothing in the act of 1903, or in any 
previous act, which would authorize their exclusion from 
the country because their immigration was induced by 
advertisements, or, indeed, by the solicitation or promise of 
employment in‘any form, unless there was an enforceable 
contract existing at the time of their application for admis- 
sion requiring them to render service'as laborers. While, 
therefore, the parties providing the money for the publica- 
tion of the advertisements might be, in my opinion, lable 
to the penalties imposed by section 5, the immigrants them- 
selves, upon the hypothesis of the third question, could not 
be excluded from the United States, and their admission 
would be lawful. 

In the foregoing answers no reference has been made to 
a provision in the act of 1903 to the effect that skilled labor 
may be imptrted if labor of the like kind unemployed can 
not be found in this country. I assume that the inquiries 
of the governor relate wholly to the importation either of 
unskilled Jabor or of skilled labor when labor of like kind 
can be found unemployed in this country. 

The fourth question 1s: 

Will the answers to the foregoing questions be mate- 
rially different after the taking effect. of the act. approved 
the 20th of February, 1907; and if different, in what 
respect ?” 
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This question must be answered in the affirmative. Sec- 
tion 2 of the act approved February 20, 1907 (34 Stat., 898), 
provides that the following classes of aliens shall be ex- 
cluded from admission into the United States: “ATI idiots, 
imbeciles, feeble-minded persons, epileptics, insane per- 
sons,” and a large number of other categories of undesirable 
immigrants; and includes among the classes of aliens to be 
excluded the following: 

“Persons hereinafter called contract laborers, who have 
been induced or solicited to migrate to this country by offers 
or promises of employment or in consequence of agreements, 
oral, written, or printed, express or implied, to perform 
labor in this country of any kind, skilled or unskilled ;” 
and also 

“Any person whose ticket or passage is paid for with the 
money of another, or who is assisted by others to come, 
unless it is affirmatively and satisfactorily shown that such 
person does not belong to one of the foregoing excluded 
classes, and that said ticket or passage was not paid for by 
any corporation, association, society, municipality, or for- 
elgn government, either directly or indirectly.” 

These provisions change the law in two particulars: In 
the first place, aliens solicited or induced to migrate by 
reasons of offers, or promises, even when there is no con- 
tract of employment will be excluded after this act takes 
effect. At present, although their importation is unlawful 
and subjects the parties responsible for it to punishment. 
the aliens themselves are allowed to enter. Secondly, the 
person whose passage money is paid by another must be 
prepared to show, not merely that he does not come within 
any of the categories of immigrants to be excluded, but 
also that his passage was not paid by a corporation. an 
association, a society, a municipality, or a foreign govern- 
ment; and this provision against such payment by any of 
the agencies mentioned is effective whether the payment be 
made directly or indirectly. 

While, therefore, the payment of the passage money of 
such immigrants by a State with its public funds is not 
prohibited, its payment with funds contributed by any 
society or association renders the immigrant liable to ex- 
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clusion, although the payment may be made through the 
agency of the State or its officers, and although the immi- 
grant would be otherwise entitled to admission. The same 
prohibition, however, does not extend to the payment of the 
passage money by individuals, whether directly or through 
the agency of a State; provided that their action is, and is 
satisfactorily shown to be, in good faith individual and is 
not attended by such combination or concert of action as 
would make it substantially the act of an association or 
society. 

For the sake of clearness only, I may here note that 
section 4 of the same act is as follows: 

“That it shall be a misdemeanor for any person, com- 
pany, partnership, or corporation, in any manner what- 
soever, to prepay the transportation or in any way to assist 
or encourage the importation or migration of any contract. 
laborer or contract laborers into the United States, unless 
such contract laborer or contract laborers are exempted 
under the terms of the last two provisos contained in sec- 
tion two of this act.” 

The last provisos mentioned in section 2 are those re- 
lating to the importation of skilled Jabor when the like can 
not be found unemployed, and to certain classes of aliens 
who are not included among those whose importation 1s 
forbidden. These provisos are in the same language pre- 
cisely as 1s used in the law of 1903. In the act of 1903 
the conduct described in section 4 is only characterized 
as “unlawful.” while in the act of 1907 1t is made “a 
misdemeanor ;”’ this seems a matter of minor consequence, 
and since, as above noted, the definition of “ contract 
laborers,” given in section 2 of the present law, is broad 
enough to include the persons whose importation is for- 
bidden by section 4 of the law of 1903, it follows that the 
same section of the ect approved February 20, 1907, 
although different in language from section 4 1n the act 
of 1903, is substantially the same in meaning. 

I remain, sir, 
Yours very respectfully, 
CHARLES J. BONAPARTE. 


The PRESIDENT. 
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EXECUTIVE DEPARTMENTS—TRANSFER OF CLERKS AND 
EMPLOYEES. 


The terms “ Departments,” or “ Executive Departments,” as used in 
acts of Congress and in the Revised Statutes, invariably apply 
to one or more of the several Executive Departments mentioned 
in section 158 Revised Statutes, or included within the terms of 
that section by subsequent enactments, unless a different meaning 
is clearly indicated by the context. 

The term *“ Department,” as used in laws relating to the civil serv- 
ice, is distinguished from “ Office,” “ bureau,” and “ branch; ” and 
cubordinates of the several Executive Departinents are distin- 
guished from employees of the last-mentioned governmental 
agencies. 

It is lawful for the Civil Service Cominission to consent to the trans- 
fer of a classified employee from an independent office of the Gov- 
ernment to a Department or another independent office or bureau, 
although such employee may not have served three years in the 
office or bureau from which he seeks transfer, as is required by 
section 5 of the act of June 22, 1906 (34 Stat., 389, 449), of clerks 
and employees of the Executive Departments. 

The “ field force * of an Executive Department—that is, its classified 
employees under its immediate control, as inspectors, examiners, 
and agents, though employed usually or invariably away from the 
seat of Government—are governed by the above-mentioned statu- 
tory provision with regard to transfers. 

The Government Printing Office, the Interstate Commerce Com- 
mission, and the Smithsonian Institution are independent of any 
of the Executive Departments mentioned in section 158 Revised 
Statutes. 

The Bureau of Insular Affairs is an integral part of the War Depart- 
ment. 

The provisions of the act of June 22, 1906 (34 Stat., 449), with re- 
gard to transfer of clerks and employees, are not applicable to the 
Philippine Commission or to the Isthmian Canal Commission. 


DEPARTMENT OF JUSTICE, 
March 29, 1907. 
Sir: I have the honor to acknowledge vour letter trans- 
mitting a communication under date of February 28, 1907, 
from the Civil Service Commission to you, and instructing 
me to give my opinion as to the several questions asked by 
the Commission in the said communication. These ques- 
tiens all depend upon the following provision contained in 
G0590—vo1. 26—08——14 
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the legislative, executive, and judicial appropriation bill 
approved June 22, 1906 (34 Stat., 389, 449) : 

“Tt shall not be lawful hereafter for any clerk or other 
employee in the classified service in any of the Executive 
Departments to be transferred from one Department to 
another Department until such clerk or other employee 
shall have served for a term of three years in the Depart- 
ment from which he desires to be transferred.” 

The first query of the Commission is thus stated: 

“The Commission desires to be advised whether under 
this section it is lawful to transfer, or to consent to the 
transfer, of a classified employee from an independent 
office—such as the Civil Service Commission, the Isthmian 
Canal Commission, or any other of the independent bureaus 
or offices—to » Department, or to another independent office 
or bureau.” 

Title 4 of the Revised Statutes of the United States is 
headed : 

“ Provisions applicable to all the Ixxecutive Departments.” 

Section 158, being the first section under the title afore- 
said, is as follows: 

“Application of provisions of this title—The provisions 
of this title shall apply to the following Executive Depart- 
ments: | 

“ First. The Department of State. 

“Second. The Department of War. 

“Third. The Department of the Treasury. 

“Yourth. The Department of Justice. 

“Tifth. The Post-Office Department. 

“Sixth. The Department of the Navy. 

“ Seventh. The Department of the Interior.” 

By subsequent enactments the provisions of this section 
are extended to the Department of Agriculture and the 
Department of Commerce and Labor. Section 159 is in 
the words following: 

“Word ‘Department.—The word ‘ Department’ when 
used alone in this title, and titles five, six, seven, eight, nine, 
ten, and eleven, means one of the Executive Departments 
enumerated in the preceding section.” 

The several titles mentioned in the foregoing section 
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relate respectively in succession to each one of the several 
Departments therein mentioned. In a very large number 
of provisions of law, some of them included in the Revised 
Statutes, and some of them in acts of Congress subsequently 
approved, the terms “ Department” or “ Executive De- 
partment ” are used, and, so far as I can ascertain, these 
terms invariably apply to one or more of the several Execu- 
(!ve Departments mentioned in section 158, or included 
within the terms of that section by subsequent enactments, 
unless a different meaning is clearly and unmistakably 
indicated by the context. The proviso in the act of 1906 
evidently was not intended to apply to the entire classified 
civil service, for, if it were, the words “in any of the 
Executive Departments ” would be altogether superfluous. 
{t is evident, therefore, that some portion of the classified 
civil service was to be excluded from its operation, and, in 
view of the circumstances hereinbefore enumerated, there 
would seem to be little, if any, room for doubt that only 
the subordinates of the several agencies of the Government 
enumerated in section 158 as Executive Departments were 
to be included. | 

If, however, there were any room for doubt on this sub- 
ject, I think it would be removed by the language of the 
Civil-Service law (22 Stat., 403) itself. Section 2 of the 
said act provides as follows: 

“ That 1s shall be the duty of said commissioners: 

“ First. To aid the President, as he may request, in pre- 
paring suitable rules for carrying this act into effect, and 
when said rules shall have cont promulgated it shall be 
the duty of all] officers of the United States in the Depart- 
ments and offices to which any such rules may relate to aid, 
in all proper ways, in carrying said rules, and any modifi: 
cation thereof, into effect.” 

The third clause of section 6 of the same act is as follows: 

“Third. That from time to time said Secretary, the 
Post master-General, and each of the heads of Departments 
mentioned in the one hundred and fifty-eighth section of 
the Revised Statutes, and each head of an office, shall, on 
the direction of the President, and for facilitating the exe- 
cution of this act, respectively. revise any then existing clas- 
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sification or arrangement of those in their respective de- 
partments and offices, and shall, for the purposes of the 
examination herein provided for, include in one or more 
of such classes, so far as practicable, subordinate places. 
clerks, and officers in the public service pertaining to their 
respective Departments not before classified for examina- 
tion.” 

Finally, section 11 is in the words following: 

* That no Senator, or Representative, or Territorial Dele- 
gate of the Congress, or Senator, Representative, or Dele- 
gate-elect, or any officer or employee of either of said 
houses, and no executive, judicial, military, or naval officer 
of the United States, and no clerk or emplovee of any de- 
partment, branch, or bureau of the executive, judicial, or 
military or naval service of the United States, shall, di- 
rectly or indirectly, solicit or receive, or be in any manner 
concerned in soliciting or receiving, any assessment, sub- 
scription, or contribution for any political purpose what- 
ever, from any officer, clerk, or emplovee of the United 
States, or any Department, branch, or bureau thereof, or 
from any person receiving any salary or compensation 
from moneys derived from the Treasury of the United 
States.” 

These provisions make it quite clear that the term “ De- 
partment ” as used 'n laws relating to the civil service, 1s 
distinguished from “ office,” “ bureau.” and * branch,” and 
that subordinates of the several Executive Departments 
are distinguished frem employees of the last-mentioned 
several governmental agencies, and it 1s to be supposed that 
Congress in using the same words in a provision relating 
to the same subject-matter used them in the same well es- 
tablished sense. J reply, therefore, to the first inquiry. 
that it is lawful for the Commission to consent to the 
transfer of a classified emplovee fron: an independent office 
to a Department or another independent office or bureau, 
although such emplovee may not have served for a term of 
three years in the independent office or bureau from which 
he has sought to be transferred. 

The second query of the Commission ix as follows: 

“The Commission desires to be advised whether under 
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existing statutes what is known as the * field force’ of 
an Executive Department—that is to say, the classified 
employees of an Executive Department not on duty with 
the Department proper at Washington—may be transferred 
to another Department until after such employees shall 
have served for a term of three years in the Department 
from which they desire to be transferred. Or, in other 
words, are the classified emplovees of any of the Executive 
Departments outside of Washington governed by the stat- 
utes aforementioned ? ” 

There is nothing in the language of the proviso itself 
which limits its application to subordinates of the Execu- 
tive Departments at Washington. The act itself makes 
provision for the compensation of officers and employees 
in all parts of the country; and if it had been the intention 
of Congress to restrict the effect of the proviso to those 
employees whose duties were performed at the seat of 
Government, it may be reasonably presumed that it would 
have used appropriate language to give effect to this inten- 
tion. To restrict the operation of this proviso to this 
particular class of employees, would require an arbitrary 
addition to its language, for which no necessity is per- 
ceived, and which would materially change the sense of 
what the legislative branch of the Government, in fact, has 
said. It is true that in an opinion by Attorney-General 
Devens, rendered May 16, 1877 (15 Op., 262), it is held 
that certain provisions of law permitting the use of official 
envelopes to “each of the Executive Departments of the 
United States ” and their respective “ subordinate offices ~ 
were limited to “subordinate offices” of the said several 
Departments at the seat of Government. This opinion, 
however, does not affect the present question, if I rightly 
understand to what class of subordinates the Civil Service 
Commission refers as “the ‘ field force’ of an Executive 
Department.” Attorney-General Devens says of the “ sub- 
ordinate offices” he excluded from the operation of the 
statutes he had under consideration: 

“The Department, with its bureaus or offices, is In con- 
templation of the law an establishment distinct from the 
branches of the public service and the offices thereof which 
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are under its supervision. Thus the office of postmaster. 
or of collector of internal revenue, or of pension agent, or 
of consul, is not properly a departmental office—not an 
office in the Department having supervision over the branch 
of the public service to which it belongs. True, an official 
relation exists here between the office and the Department. 
one, moreover, of subordination of the former to the latter. 
but this does not make the office a part of the Department.” 

I do not, however, understand the Commission’s inquiry 
to refer to subordinates in any such offices as are mentioned 
in the opinion, but to such as are under the immediate con- 
trol of the several Departments, like inspectors, examiners, 
and agents, although employed usually or invariably away 
from the seat of Government. Thus understanding the 
question, I reply, that the classified employees of the several 
Executive Departments outside of Washington are gov- 
erned by the above-mentioned statute. , 

The third query of the Commission is to the following 
effect : 

“What is the status, under this act, of the Philippine 
Commission, the Isthmian Canal Commission, the Bureau 
of Insular Affairs, the Government Printing Office, the 
Interstate Commerce Commission, and the Smithsonian 
Institution? Is each of the above an independent bureau 
_or is it a part of one of the Executive Departments men- 
tioned in the act of June 22, 1906? ” 

Of the various establishments mentioned, there can be 
no doubt that the Government Printing Office, the Inter- 
state Commerce Commission, and the Smithsonian Institu- 
tion are independent of any of the Executive Departments 
mentioned in section 158 of the Revised Statutes. Neither 
can there be any doubt of the fact that the Bureau of 
Insular Affairs is an integral part of the War Department. 
The only two agencies as to which there can be, in my 
opinion, any question, are the Philippine Commission and 
the Isthmian Canal Commission, and, as to the first, the 
question would appear to be determined by opinion of the 
Comptroller of the Treasury (11 Comp. Dec., 102), of 
which the head note says: “An employee of the Philippine 
government is not an employee of the United States within 
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the meaning of the prohibition in section 1765, Revised 
Statutes, against the payment of additional or extra com- 
pensation.” This decision is based upon the opinion of 
the Supreme Court in Dorr v. United States (195 U.S., 
138) and, although the last-mentioned case related to a 
totally different question, it sustains, In my opinion, the 
position that a statute of the character of this proviso 
will not be held applicable to the Philippine civil service 
without words making it expressly and specifically apply 
to it. There does not seem to be any authority on the 
status of officers or employees of the Isthmian Canal Com- 
mission, but I think, by a fair analogy, they must be 
distinguished from officers or employees of the War De- 
partment. In an opinion of Solicitor-General Richards, 
approved by Attorney-General Knox (24 Op., 541), it is 
said to be “a reasonable inference that, until otherwise 
provided, Congress intended that the government for the 
Philippine Islands, authorized and approved by the act of 
July 1, 1902, should be regarded as a branch of the War 
Department.” Notwithstanding this fact it was held in the 
same opinion (p. 538), as well as by the Comptroller, in the 
opinion above cited, that the government for the Philippine 
Tslands was “ distinct from our own and not governed by 
the same laws,” and this determination is sustained by the 
decision of the Supreme Court in Dorr’s case, above cited. 
Therefore, although the Isthmian Canal Commission has 
been placed by the President under the supervision of the 
Secretary of War, I think it clear that its service is to be 
regarded as altogether distinct from that of the War De- 
partment, and that this proviso does not affect employees 
of the Isthmian Canal Commission, or in anywise apply to 
them. 
I remain, sir, 
Yours very respectfully. 


CHARLES J. BONAPARTE. 
The PResipENnt. 
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PURK-FOOD LAW—LABELING OR BRANDING WHISKY. 


The words “ Compound ” or “ Blend” ure substantially synonymous, 
in ordinary speech, when applied to mixtures or liquids; but the 
pure-food law establishes a distinction of its own between them, 
based upon the character of the ingredients entering into the 
mixture. 

In what may be termed a “Blend” of, or ‘“ Blended,” wines or 
whiskies, the two articles mixed must be capable of accurate and 
sufficient description by a single generic term; they must be sub- 
stances known by the same name and sufficiently distinctive to 
ufford reasonable warning to purchasers. 

The intent of the pure-food act of 1906 (34 Stat., 768) is that the 
term ‘* Blended Sherry,” for instance, or “ Blend of Sherries,”’ 
shall designate a mixture of two or more kinds of sherry; while 
the titles “Compound of port and sherry,” or ‘ Compounded port 
and sherry,” would appropriately designate a mixture of two 
substances, unlike in the view of the law, namely, two distinct 
and different kinds of wine—" unlike” in the sense that diamonds 
and coal are unlike. 

Whisky is a natural spirit having certain “ congeneric substances ” 
which give character to the distillate. 

A mixture of two or more different whiskies, as thus defined. 
whether their differences arise from the character of the sub- 
stances from which they are distilled or from the method of 
distillation used, or even from = their several ages and the en- 
vironment in which they are kept subsequently to distillation, 
would be appropriately termed a “° Blend of whisky,” or ‘* Blended 
whisky,” or “ Blended whiskies,” any one of which would be cor- 
rect, provided each article entering into the combination, standing 
alone, could be properly designated as “ Whisky.” 

A mixture of a spirit properly designated “ Whisky ” with an- 
other spirit which. standing alone, could not be properly desig- 
nated as “ Whisky,” such as ethyl alcohol, must be labeled or 
branded as a * Compound ” or as “ Compounded.” 

For the purposes of the pure-food law, neutral spirit, or ethyl 
alcohol, if absolutely pure, would be not only like, but tdentical. 
whether it were derived from fruit, froin cereals, from sugar 
cane, or from any other of the many substances which can furnish 
alcohol. 

A neutral spirit is not a like substance to whisky. 

A mixture of whisky with neutral spirit must be deemed a “ Com- 
pound ” and not a“ Blend.” although the spirit may be a distillate 
from the same substance used to furnish the whisky. 

If ethyl alcohol, either pure or mixed with distilled water, were 
given, by the addition of harmless coloring and flavoring sub- 
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stances, the appearance and flavor of whisky, no other name. 
could be found for the product, in conformity with the pure-food 
law, than “Imitation whisky;” but {ft is questionable whether 
such mixture ought to be Inbeled “ Whisky “ at all. 

When the words *“ Compound” or “ Compounded ” are used in the 
act, it is ordinarily necessary that two substances at least should 
be mentioned as entering into the combination described, as, for 
instance, ‘Sherry compounded with port" or “ Port compounded 
with sherry ” or * Compounded port and sherry.” 

It is not, however, universally true that two substantives must 
follow “ Compound” or “ Compounded,” although it is true that 
only one substantive can appropriately follow ‘ Blend” or 
** Blended.” 

A combination of whisky with ethyl alcohol, supposing, of course, 
that there is enough whisky in it to make it a real compound 
and not a mere semblance of one, may be fairly called “ Whisky,” 
provided the nume is accompanied by the word * Compound ” or 
“*Compounded,” and a statement of the presence of another spirit 
is Included in substance in the title; it can not, however. properly 
be styled ‘* Blended whisky.” 


DEPARTMENT OF JUSTICE, 
April 10, 1907. 

Sir: In accordance with your instructions, IT have ex- 
amined the papers referred to me by you, at the suggestion 
of the Secretary of Agriculture, and herewith submit you 
my opinion on certain questions which appear from the 
said papers to have arisen in connection with the labeling 
or branding of different kinds of spirit claimed by their 
manufacturers or proprietors to be entitled to the name of 
“Whisky,” with or without qualifying words. In addi- 
tion to the papers referred to me by you, I have received 
and considered a number of other papers submitted to me 
by various individuals, including Messrs. Hemphill and 
Worthington and Mr. W. M. Hough, as counsel for certain 
distillers and rectifiers interested in the questions under 
consideration, and I have personally gathered some further 
information which seemed to me material in view of the 
character of the questions involved. 

These questions have arisen in the construction of sec- 
tion 8 of the act approved June 30, 1906 (34 Stat., 768), 
entitled: 

“An act for preventing the manufacture, sale, or trans- 
portation of adulterated or misbranded or poisonous or 
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deleterious foods, drugs, medicines, and liquors, and for 
regulating traffic therein, and for other purposes,” 
and generally known as “ The pure-food law.” The por- 
tion of that law bearing upon the points in dispute is 
section 8, which, so far as is material, is as follows: 

“Sec. 8. That the term ‘ misbranded,’ as used herein, 
shall apply to all drugs, or articles of food, or articles 
which enter into the composition of food, the package or 
label of which shall bear any statement, design, or device 
regarding such article, or the ingredients or substances 
contained therein which shall be false or misleading in any 
particular, * * * That for the purposes of this act 
an article shall also be deemed to be misbranded: * * * 
In the case of food: First. If it be an imitation of or 
offered for sale under the distinctive name of another 
article. * * * Fourth. If the package containing it 
or its label shall bear any stafement, design, or device re- 
garding the ingredients or the substances contained therein, 
which statement, design, or device shall be false or mis- 
leading in any particular: Provided, That an article of 
food which does not contain any added poisonous or dele- 
terious ingredients shall not be deemed to be adulterated 
or misbranded in the following cases: 

“First. In the case of mixtures or compounds which may 
be now or from time to time hereafter known es articles of 
food, under their own distinctive names, and not an imita- 
tion of or offered for sale under the distinctive name of 
another article, if the name be accompanied on the same 
label or brand with a statement of the place where said 
article has been manufactured or produced. 

“Second. In the case of articles labeled, branded, or 
tagged so as to plainly indicate that they are compounds, 
imitations, or blends, and the word ‘ compound,’ ‘ imita- 
tion,’ or ‘blend,’ as the case may be, is plainly stated on 
the package in which it 1s offered for sale: Provided, That 
the term blend as used herein shall be construed to mean a 
mixture of like substances, not excluding harmless coloring 
or flavoring ingredients used for the purpose of coloring 
and flavoring only: And provided further, That nothing in 
this act shall be construed as gequiring or compelling pro- 
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prietors or manufacturers of proprietary foods which con- 
tain no unwholesome added ingredient to disclose their 
trade formulas, except in so far as the provisions of this act 
may require to secure freedom from adulteration or mis- 
branding.” 

Before stating or discussing the particular questions as 
to which you desire my opinion, I think it will conduce to 
clearness to call attention to the general purpose of this act 
and to some considerations founded thereon. 

The primary purpose of the pure-food law is to protect 
against fraud consumers of food or drugs; as an_ inci- 
dental or secondary purpose, it seeks to prevent, or, at least, 
discourage, the use of deleterious substances for either pur- 
pose; but its first alm is to insure, so far as possible, that 
the purchaser of an article of food or of a drug shall obtain 
nothing different from what he wishes and intends to buy. 
According to the recognized canons of statutory construc- 
tion, the language of its provisions must be interpreted 
with reference to and in harmony with this primary gen- 
eral purpose; so that, in determining the proper nomencla- 
ture for articles of food as defined in the act, the intention 
of the law will be best observed by giving to such articles 
names readily understood and conveying definite and famil- 
iar ideas to the general public, although such names may be 
inaccurate in the view of a chemist or physicist or an ex- 
pert in some particular industrial art, as in the distillation 
and refining of spirits. Moreover, the same name may be 
given by dealers or by the general public to two or more 
substances varying very materially in their scientific char- 
acteristics, and this fact must be given due weight in pass- 
ing upon questions of branding or labeling under the law. 

Human experience has associated certain impressions on 
the senses of taste and smell with the consumption of cer- 
tain artieles of food, and the so-called “ flavor” which 
expresses the resultant of these impressions constitutes a 
factor of decisive weight in determining the similarity or 
identity of substances of this character to the mind of the 
ordinary member of the community, quite irrespective of 
the relative importance of those chemical or physical prop- 
erties in the substances which impart this flavor as com- 
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pared to their other chemical or physical properties. “This 
fact is aptly illustrated by a question considered at much 
length in the papers referred and also submitted to me as 
above, namely: “* What 1s whisky?” <A chemist or a dis- 
tiller might answer this question altogether differently 
from the ordinary purchaser of whisky for his own con- 
sumption; but the purchaser's view of the matter is ma- 
terial to attain the primary purpose of the pure-food law; 
and I think it may be safely said that what he means by 
“ whisky * when buying it 1s a distilled spirit, fit for use 
as a beverage and having the particular flavor which 
human experience has classified as that of “* Whisky.” Un- 
doubtedly the flavors of different kinds of spirits, all known 
as “ Whisky,” differ considerably, and it may be that the 
general impression of their similarity is due, in some meas- 
ure, to imagination or imperfect memory; nevertheless, a 
distinct and definite idea is suggested to the mind by the 
words “ whisky flavor;” this idea is an essential factor in 
ascertaining the identity of a spirit claimed to be whisky, 
and, in my opinion, it 1s the decisive factor in determining 
the relative weight of the claims of two or more kinds of 
“pirit to the name. 

With this preliminary explanation, I proceed to state 
what I understand to be the questions as to which my 
opinion is desired. In substance, these are: 

First. Under what circumstances should a distilled spirit 
be labeled or branded “ Whisky ~ without any qualifying 
words ? 

Second. Under what circumstances should a liquid be 
marked a“ Blend of whiskies.” or “ Blended whisky,” or 
~ Blended whiskies?” 

Third. Under what circumstances should a hquid be 
marked as a “Compound of whisky.” or * Compounded 
whisky,” and what word or words, if any, must. be added 
to such title to make the same appropriate under the law? 

Fourth. Under what circumstances, if at all, could a dis- 
tilled spirit, with additions of coloring and flavoring sub- 
stances, be termed “ Imitation whisky ?” 

Before dealing directly with these questions, T think it 
may be well to indicate the appheation of this Jaw to a 
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class of liquids atfording a field for its interpretation with 
less opportunity for dispute—I refer to wines. It will not 
be questioned that to be branded or labeled “ Sherry.” 
* Port,” or “ Madeira,” a wine must have inherently, and 
not because any other substance is added to it, the flavor 
known as that of sherry, port,or madeira,as the case may 
be. There are different kinds of each of these wines; ex- 
perts can recognize different brands or vintages by their 
respective flavors, and these flavors vary considerably: 
nevertheless, there can be no doubt that the sherry, the port, 
and the madeira flavors are distinct from each other, and 
that each of them has some quality of its own shared by all 
varieties of the same species of wine. 

There is, however, an evident distinction to be drawn be- 
tween a wine such as sherry, port, or madeira, and a wine 
such as champagne. In the view of a chemist or physicist, 
champagne would be doubtless described as “ a compound.” 
for it consists essentially of a wine, of sugar, and of an 
uerating gas, three substances obviously “unhke.” The 
law, however, in my opinion, does not contemplate that an 
article should be marked as a “ blend,” “ compound,” or 
‘imitation ” unless its designation would be otherwise 
* false or misleading” to the consumer; and the name 
* Champagne ” would indicate to any would-be purchaser, 
who was ordinarily intelligent and well-informed, a wine 
artificially sweetened and aerated, or, in other words, a 
composite substance. 

To determine the proper use of the term “ Blend” we 
must first note that the definition of the word in the law is 
novel and arbitrary. It it thus defined by Webster: 

“Blend, n. A thorough mixture of one thing with an- 
other, as colors, liquors, etc.; a shading or merging of one 
color, tint, etc., into another, so that 1t can not be known 
where one ends or the other begins.” 

There is nothing in this definition about “ likeness ” in 
the substances mingled; this feature is introduced for some 
special purpose in the Jaw, and the latter must be inter- 
preted so as to give effect to this purpose. To show this 
more clearly we may also note the same dictionary'’s defi- 
nition of “ Compound.” This 1s: 
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zs Compound, n. That which is compounded or formed 
by the union or mixture of elements, ingredients, or parts: 
® combination of simples.” 

“Compound ” and “ Blend” are substantially synony- 
mous when applied to mixtures of liquids in ordinary 
speech; but the pure-food law establishes a distinction of 
its own between them, based upon the character of the in- 
yredients entering into the mixture. In discussing there- 
rore what. degrees of * likeness ” between the mingled sub- 
stances will justify their designation as a “ Blend ” it must 
be always and carefully remembered (1) that “ Blend ” is 
meant to be something essentially different from “ Com- 
pound,” and (2) that the subject under consideration is a 
name for an article of food to be embodied in a label or 
brand in harmony with the primary purpose of the law as 
above explained. Without going into metaphysical dlis- 
tinctions, or needless explanations, it is my opinion that 
effect will be most surely given to the evident intent of this 
provision of the law if it be held that “ Blend,” as a sub- 
stantive, or “ Blended,” as an adjective, can be properly 
and legally used in brands or labels under the act of 1906 
only when a single substantive, either in the singular or in 
the plural, need follow to appropriately and adequately 
designate the combination; thus we can speak of a “ Blend 
of teas” or a “ Blended tea,” but not of a “ Blend of tea 
and coffee.” To state the same proposition in different 
language, I think the two articles mixed must be capable 
of accurate and sufficient description by a single generic 
term; they must be substances known by the same name, 
und that name must be sufficiently distinctive to afford 
reasonable warning to the purchaser, 

Tf, therefore, the question be what ought to be called 
* Blend of sherry,” or “ Blended sherry.” or ‘ Blended 
sherries,” T think that such terms could be applied with 
propriety only to a mixture of two or more sherries, and 
not to a mixture of sherry with port or with maderia. 
This 1s not because “ likeness ~ does not exist between the 
three kinds of wine mentioned. nor because great similarity 
inay net be found in their chemical composition; it is quite 
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possible that, in the latter respect, some kinds of sherry 
would be found to have a greater resemblance to some 
kinds of port than to other kinds of sherry; just as the 
chemical composition of a diamond might have much 
greater similarity to that of coal than to that of some other 
gems; but the term “ Blended sherry ” could not be appro- 
priate to a mixture of sherry and port; it wou!d mislead an 
intending purchaser as to the fact that port entered into 
the combination; the latter might be named with equal pro- 
priety “ Blended port.” On the other hand, if this mix- 
ture should be termed a “ Blend of port and sherry,” there 
is no distinction in generic designation between a mixture 
of these two distinct wines and a mixture of two sherries 
or of two ports, and I think the law clearly intended there 
should be such a distinction. It might be, perhaps, consist- 
ent with the law to call such a mixture “ Blended wénes,” 
but this title would be insufficiently specific; it might 
designate a mixture of burgundy and claret as well as one 
of port and sherry. In my opinion, it 1s the intent of the 
act of 1906 that the term “ Blended sherry,” or “ Blend of - 
sherry,” or “ Blend of sherries ” shall designate a mixture 
of two or more kinds of sherry; while the titles ‘ Com- 
pound of port and sherry” or “ Compounded port and 
sherry * would appropriately designate a mixture of two 
unlike substances in the view of the law, namely, two dis- 
tinct and different kinds of wine—“‘ unlike ” just as dia- 
monds and coal are “ unlike ” substances. 

Tt may be that by diluting neutral spirit (ethyl alcohol) 
with enough distilled water to reduce it to the normal 
alcoholic strength of sherry wine, and, by adding appro- 
priate flavoring and coloring substances, a mixture can be 
produced which tastes and smells and looks like sherry, 
and when consumed produces substantially the same ef- 
fects; this mixture, supposing it to contain no article dele- 
terious to health, would be appropriately labeled or 
branded, under the law, “ Imitation sherry.” If it were 
mixed with real sherry, no one would for a moment claim 
that the two substances thus combined were sufficiently 
“like ” toe warrant the description of the resultant as a 
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* Blend; * it could only be accurately labeled, under the 
law, as a “ Compound of genuine and imitation sherries,” 
a designation which would not probably promote its sale. 

Applying the same principles to the choice of brands or 
labels for distilled spirits, and especially for whiskies, we 
are at once confronted by the question whether whisky 
corresponds to a wine hike sherry or to a wine like cham- 
pagne; that is to say, whether it is a natural or artificial 
spirit; meaning by the first term, of course, not that it 
exists anywhere as a product of nature, but that it is the 
resultant of the process of distillation alone, without need- 
ing any further addition to furnish its characteristic qual- 
ities. In the first case, it would be assimilated to brandy 
or rum; in the second contingency, to gin, since gin 1s 
essentially a distilled spirit, frequently as nearly neutral 
as may readily be, flavored by an infusion of juniper ber- 
ries. I learn from the papers referred to me that the De- 
partment of Agriculture has reached the conclusion that 
whisky, like brandy and rum and unlike gin, is a natural 
spirit, its peculiar taste and aroma being imparted to it 
in the course of distillation and arising primarily from 
essential oils existing in the substances from which it may 
be distilled; that is to say, it corresponds to a wine lke 
sherry and not to a wine like champagne. This conclusion 
seems to be fully warranted by information contained in 
_the papers before me and by such other information as I 
have been able to obtain; nevertheless, as hereinafter set 
forth, the statement may, perhaps, need some qualification, 
or, rather, some explanation. It 1s doubtful, however, 
whether the definition of “ Whisky ” contained in_ the 
papers aforesaid, and which I understand to have received 
the approval of the Department of Agriculture, 1s quite 
broad enough to meet the general intent of the law of 1906. 
This definition I understand to be as follows: 

“ Whisky is a distillate, at the required alcoholic strength, 
from the fermented mash of malted cereals, or from malt 
with unmalted cereals, and contains the congeneric sub- 
stances formed with ethyl alcohol which are volatile at the 
ordinary temperatures of distillation, and which give the 
character to the distillate.” 
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In Webster's Dictionary “ Whisky ” is defined as: 

“An intoxicating liquor distilled from grain, potatoes, 
etc., especially in Scotland, Ireland, and the United States. 
In the United States whisky is generally distilled from 
maize, rye, or wheat, but in Scotland and Ireland is often 
made from malted barley.” 

In Worcester's Dictionary it 1s defined as: 

“A kind of spirit distilled from barley, wheat, rye, maize, 
potatoes, etc.” 

In Chambers's Se a of 1875 it is defined as 
follows: 

“A spirit made by distillation from grain of any sort 
and from other materials, as buckw Hea potatoes, and even 
turnips.” 

A large number of similar definitions from standard 
popular works of reference might be given, and I think 
there can be no doubt that a spirit generally known and 
described as “ Whisky” is often distilled from potatoes 
and occasionally from some other substances which could 
scarcely be correctly classed as cereals. I note this fact 
because it appears to me contrary to the spirit and sub- 
versive of the purpose of the pure-food law to adopt a 
definition which would exclude from the name any sub- 
stance generally understood by the public to be entitled 
to it; that is to say, the nomenclature adopted to give ef- 
fect to the act ought to be, in my opinion, popular and not 
scientific. This matter, however, is of only subordinate 
importance in connection with the questions immediately 
under discussion. 

It being admitted that whisky is a natural spirit having 
certain “congeneric substances,” which, in the language 
of the above definition, “ give the character to the distil- 
late,” it seems obvious that a mixture of two or more differ- 
ent whiskies as thus defined, whether their differences arise 
from the character of the substances from which they were 
distilled or from the method of distillation used in each 
case respectively, or even from their several ages and the 
environment in which they were kept subsequently to dis- 
tillation, would be appropriately termed a “ Blend of 
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whiskies,” or * Blended whisky,” or “ Blended whiskies ;” 
any one of these three terms would be appropriate, pro- 
vided that each article entering into the combination, 
standing alone, would be appropriately designated as 
* Whisky.” 

The mixture of a spirit properly designated as “Whisky” 
with another spirit which, standing alone, could not be 
properly designated as “ Whisky,” such as ethyl] alcohol, 
must, in my opinion, be labeled cr branded as a “ Com- 
pound,” or as “ Compounded.” This question has given 
rise to a very animated dispute, and it is understood that 
great importance is attached by dealers to its determina- 
tion, which is thought to involve serious pecuniary loss or 
gain to some or others among them; I have, therefore, con- 
sidered it very carefully. In Chambers’s Encyclopedia, 
above quoted, Volume TTT, article “ Distillation,” occurs 
the following passage: 

“Tf only alcohol and water passed over in distillation, 
all spirits, from whatever extracted, would be the same; 
but this is not the case. Brandy, which is distilled from 
wine, has a peculiar essential oi] derived from the grape 
and also some acid; rum is impregnated with an essential 
oil from the sugar cane, and with other impurities; malt 
liquor has the essential oi] of barley, etc. It is these essen- 
tial oils that give to the various spirits their distinguish- 
ing flavors. Some of the oils and other impurities are dis- 
agreeable and positively nqxious, and it 1s one of the objects 
of rectifying to remove these. The mellowing effects of 
age upon spirits is owing to the evaporation or spontane- 
ous decomposition of the essential oils. Newly distilled 
spirits are, in general, fiery and specially unwholesome.” 

This statement from a popular work seems to be fully 
sustained by works of greater scientific authority and 
shows, in my opinion, that, for the purposes of the pure- 
food law, neutral spirit or ethyl alcohol, if absolutely pure. 
would be not only like, but actually ¢dentical, whether it 
were derived from fruit, from cereals, from sugar cane, or 
from any other of the many substances which can furnish 
alcohol. Inasmuch as a state of absolute purity can not be 
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attained by any treatment appropriate for commercial pur- 
poses, it may be, perhaps, more nearly accurate to say that 
each of these different kinds of neutral spirit 1s a Véhe sub- 
stance to one of any other kind; but, if we concede that 
ethyl alcohol is a * hike substance ” to whisky, then we must 
also concede that brandy and rum are “ like substances ” to 
whisky also, because each of them, on precisely the same 
grounds, can be likened to neutral spirit. It is undoubt- 
edly true that only a very small proportion (less than the 
half of 1 per centum) of. the ingredients entering into 
whisky are different from those entering into neutral spirit ; 
but this is equally true of brandy and rum, and it is pre- 
cisely those substances which “ give the character to the 
distillate ” in each of these cases. 

In the nature of things there can have been, as yet, no 
judicial decisions as to the meaning of the terms used in the 
pure-food law, but section 3287 of the United States Re- 
vised Statutes, as amended in 1879, 1880, and 1899, has been 
cited to me to show the “ likeness ” of whisky and neutral 
spirit as matter of law; I find, however, nothing in that 
section at all relevant to the present discussion. It require; 
the cask to indicate “the particular name of such distilled 
spirits as known to the trade—that is to say, high wines, 
olcohol, or spirits, as the case may be.” ‘Tt is undoubtedly 
true that in distillation under the improved methods of 
modern times a neutral spirit may be produced at a later 
stage of the process out of something which at an earlier 
stage of the process was crude whisky or so-called “ high 
wines;” but this no more shows neutral spirit to be a “ like 
substance ” to whisky than vinegar is a “ like substance ” 
to cider or to wine. or that beef is a “like substance ” to 
veal. 

My attention has been likewise called to the case of Tay- 
lor Company v. Taylor in the Court of Appeals of Ken- 
tucky (85 S. W. R., 1085) as establishing the propriety of 
designating a mixture of whisky and ethyl alcohol as “a 
blend ” or “ blended.” In this case it was determined that 
the selling of whisky mixéd with neutral spirit under a 
label which might lead the uninitiated to suppose that it 
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was a “straight whisky ” was a fraud upon the public as 
well as upon the manufacturer of the “straight ” article. 
In its opinion the court says (p. 1088) : 

“The defendant may properly sell his brand of ‘ Old 
Kentucky Taylor,’ provided he so frames his advertise- 
ments as to show that it is a blended whisky; but he can 
not be allowed to impose upon the public a cheaper article, 
and thus deprive appellant of the fruits of his energy and 
expenditures by selling his blended whisky under labels or 
advertisements which conceal the true character of the 
article, for this would destroy the value of the appellant’s 
trade.” | 

This decision was rendered on March 17, 1905, more 
than a year before the approval of the pure-food law. In 
speaking of a mixture of whisky and neutral spirit as 
“blended whisky,” the court had not, of course, in mind 
the definition of “blend” in that law, which, as above 
noted, is altogether novel and arbitrary. On the other 
hand, the decision may have been considered by the Con- 
gress when it framed the pure-food law, and the special 
and original definition of “ blend” given in that law may 
have been intended for the very purpose of making more 
difficult such frauds as the Court of Appeals in Kentucky 
condemned in this case. 

I conclude, therefore, that according to the true intent of 
the pure-food law a mixture of whisky with neutral spirit 
must be deemed a “compound” and not a “blend,” al- 
though the spirit may be a distillate from the same sub- 
stance used (o furnish the whisky, and that such a mixture 
stands on the same footing as a mixture of whisky and 
brandy or of whisky and rum. 

The definition of “ whisky " as a natural spirit involves 
as its corollary that there can be such a thing as “ imita- 
tion whisky.” If the same process were followed of which 
we spoke in connection with artificial wine, namely, if ethyl 
sleohol, either pure or mixed with distilled water, were 
given, by the addition of harmless coloring and flavoring 
substances, the appearance and flavor of whisky, it is im- 
possible to find any other name for the product, in con- 
formity with the pure-food law, than “ Imitation whisky.” 
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An interesting question remains, the question, in my 
vpinion, of greatest difficulty connected with the subject, 
namely, whether a mixture of a liquid such as has just been 
described, or, indeed, a mixture of ethyl alcohol itself with 
whisky, ought to be labeled ‘“ Whisky ” at all. When the 
words “compound ” or “compounded” are used in the 
act, it is, in my judgment, ordinarily necessary that two 
substances at least should be mentioned as entering into 
the combination described; in other words, it would not 
be accurate to call a mixture of port and sherry ‘“ Com- 
pounded sherry ” or “ Compounded port; ” such a mixture 
must be designated as “ Sherry compounded with port ” or 
‘Port compounded with sherry ” or “ Compound of port 
and sherry.” As above stated, this would be, to say the 
least, no less true if an imitation sherry were used to mix 
with a genuine sherry, and, at first sight, it would seem that 
the same reasoning would deny the name “ Whisky ” to a 
compound of “ straight ” whisky and ethyl alcohol whether 
with or without coloring and flavoring substances. There 
is, however, a distinction between the two cases, and it is 
not universally true that two substantives, at least, must 
follow “ compound ” or “ compounded,” although it is true, 
in my opinion, that only one substantive can appropriately 
follow “ blend ” or “ blended.” 

In the first place, we may note that the “imitation 
sherry ” described above would not be a wine at all, while 
ethyl alcohol 1s clearly a spirit; this distinction, however, 
is not essential. But, so far as I know, no practice exists 
in the wine trade of mixing port with sherry or genuine 
with artificial sherry and calling the mixture by the name 
of either one of its ingredients. On the other hand, there 
is and has been for a long time in existence a well-known 
practice of mixing ethyl alcohol with whisky to give the 
latter an artficial age, and thus produce the so-called “ mel- 
lowness ” of old whisky, which 1s caused by the gradual 
and partial evaporation of the essential oils contained in 
new whisky; and it seems to be a long and well established 
custom In the trade to call the mixture of whisky and 
alcohol thus produced ‘“ Blended whisky.” For the rea- 
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sons above set forth, I think the law has forbidden the use 
of the adjective, but it is otherwise with the noun. 

In the Encyclopedia Britannica of 1878, Vol. VII, under 
the head “ Distillation,” there is the following statement: 

“ Flat-bottomed and fire-heated stills are considered the 
best for the distillation of malt spirit, as by them the flavor 
is preserved. Coffey’s still, on the other hand, is the best 
for the distillation of grain spirit, as by it a spirit is ob- 
tained almost entirely destitute of flavor, and of a strength 
varying from 55 to 70 over proof. Spirit produced of this 
high strength evaporates at such a low temperature that 
scarcely any of the volatile oils on which the peculiar flavor 
of spirits depends are evaporated with it, hence the reason 
why it is not adapted for the distillation of malt whisky, 
which requires a certain amount of these oils to give it its 
requisite flavor. The spirit produced by Coffey’s still is, 
therefore, chiefly used for making gin and _ factitious 
brandy by the rectifiers, or for being mixed «with malt 
whiskies by the wholesale dealers.” 

The practice therein described has become during the 
past twenty-eight years much’ more general than it then 
was, in the United States as well as in Great Britain, and 
improvements in the art of distillatron have rendered it 
inuch easier and more profitable. 

As above explained, I consider * Champagne ™ a suitable 
label or brand for the composite wine known by that name. 
If a natural wine existed which was sweet and sparkling 
and also generally known as “ Champagne,” a mixture of 
the two might be, I think, appropriately called “ Com- 
pound ” or “ Compounded champagne,” and, in accordance 
with this analogy, I conclude that a combination of whisky 
with ethyl alcohol, supposing, of course, that there 1s 
cnough whisky in it to make it a real compound and not 
the mere semblance of one, may be fairly called “ Whisky,” 
provided the name is accompanied by the word “ Com- 
pound ” or “ Compounded,” and provided a statement of 
the presence of another spirit is included in substance in 
the title. I am strengthened in this conclusion by under- 
<tanding from the papers you have referred to me that it 
has been reached by the Department of Agriculture as well. 
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The following seem to me appropriate specimen brands 
or labels for (1) “ straight ” whisky, (2) a mixture of two 
or more “ straight ” whiskies, (3) a mixture of “ straight ” 
whisky and ethyl alcohol, and (4) ethyl alcohol flavored 
ind colored so as to taste, smell, and look like whisky : 

(1) Semper Idem Whisky: A pure, straight whisky 
mellowed by age. 

(2) E Pluribus Unum Whisky: A blend of pure, straight 
whiskies with all the merits of each. 

(3) Modern Improved Whisky: A compound of pure 
grain distillates, mellow and free from harmful impurities. 

(4) Something Better than Whisky: An imitation under 
the pure-food law, free from fusel oil and other impurities. 

In the third specimen it is assumed that both the whisky 
and the alcohol are distilled from grain. 

T remain, sir, 

Yours, very respectfully, 
CHARLES J. BONAPARTE. 

The Presipent. 
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The Postmaster-General is not required to have the names of per- 
sons whose portraits are placed upon postage stamps Inscribed 
below such portraits. 

Postage stamps are not “securities ” of the United States within 
the meaning of the proviso in the act of March 2, 1889 (25 Stat.. 
939, 945), which requires that the name of exch person whose 
portrait shall be placed upon any of the plates for bonds, securi- 
ties, notes, and silver certificates of the United States shall be 
inscribed below such portrait. 

Postage stumps are treated as supplies for the Post-Office Depart- 
ment, and as coming within the terms of section 3709, Revised 
Statutes, respecting purchases and contracts for supplies for the 
Executive Departments. 


DEPARTMENT OF JUSTICE, 
April 1.3, 1907. 
Sir: In response to your request for my opinion upon 
the question whether the name of a person whose portrait 
shall be placed upon a postage stamp must be inscribed 
below such portrait, I have the honor to reply as follows: 
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Section 3576, which appears in the Revised Statutes 
under Title XX XVIII, The Currency, provides that “ no 
portrait shall be placed upon any of the bonds, securities, 
notes, fractional or postal currency of the United States, 
while the original of such portrait is living.” 

By the act of March 2, 1889 (25 Stat., 939, 945), it was 
provided “that hereafter the name of each person whose 
portrait shall be placed upon any of the plates for bonds, 
securities, notes, and silver certificates of the United States 
shall be inscribed below such portrait.” 

Section 3576 was taken from the deficiency act of April 
7, 1866, and was a proviso to the appropriation for plates, 
engraving, printing, and paper for national currency notes. 

The proviso in the act of 1889 for inscribing the name 
of each person whose portrait shall be placed upon any of 
the plates for printing United States evidences of indebt- 
edness was a proviso in the section appropriating for 
wages of plate printers in the Department of the Treasury, 
to be expended under the direction of the Secretary of the 
Treasury. In neither of these statutes were postage 
stamps included in the designation of issues upon which 
portraits might be placed. The former expressly men- 
tions bonds, securities, notes, fractional or postal currency, 
the latter certainly not embracing postage stamps. The 
latter expressly mentions bonds, securities, notes, and silver 
certificates. All of these were prepared in the Treasury 
Department under the direction of the Secretary. 

But postage stamps are provided for in an entirely dif- 
ferent manner. These are treated as supphes for the Post 
Office Department, and as coming within the terms of 
section 3709, Revised ‘Statutes, which directs that “ all pur- 
chases and contracts for supplies or services, in any of the 
Departments of the Government, except for personal serv- 
ices, shall be made by advertising a sufficient time previ- 
ously for proposals respecting the same.” The propriety 
of treating postage stamps as supplies was recognized by 
this Department in an opinion of Attorney-General Devens 
(15 Op., 226). 

The uniform practice of the Post Office Department has 
been to obtain postage stamps after advertisement and 
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award in compliance with this law. I am informed that 
none of the work of printing the postage stamps was done 
in the Treasury Department until 1894; and that then, 
and since then, the stamps were printed in the Bureau of 
Engraving and Printing, when that Bureau was the suc- 
cessful competitor after advertisement for proposals. 

By sections 3914 and 3917 Revised Statutes, the Post- 
master-General shall prepare postage stamps of suitable 
denominations, and may from time to time adopt such 
improvements in postage stamps as he may deem advisable. 

In view of all the legislation above cited, and the recog- 
nized practices of the Departments, it would seem that the 
act of 1889 was intended not to apply to postage stamps. 

However, it has been suggested that, by reason of the 
definition contained in section 5413 Revised Statutes, the 
word securities in the act of 1889 must be construed as 
including postage stamps. That section is as follows: 

“The words ‘ obligation or other security of the United 
States’ shall be held to mean all bonds, certificates of 1n- 
debtedness, national (bank) currency, coupons, United 
States notes, Treasury notes, fractional notes, certificates 
of deposit, bills, checks, or drafts for money, drawn by or 
upon authorized officers of the United States, stamps and 
other representatives of value, of whatever denomination. 
which have been or may be issued under any act of Con- 
gress.” 

If this construction of section 5413 is correct, it follows 
that wherever in the statutes of the United States the 
words “ securities of the United States * occur, those words 
must have the meaning put upon the words “ obligation or 
other security ” in that section. IT think this is not a cor- 
rect conclusion. An examination of the context shows 
the meaning to be placed upon this expression. The sec- 
tion was adopted from the act of June 30, 1864 (13 Stat.. 
Y18, 222), and is the thirteenth section of that act. The 
words “now in this act’ were omitted by the revisers, 
but the context shows that the intention of the Congress 
was to apply the language of this definition to the penal 
provisions enacted for the punishment of crimes against 
the operations of the Government. This appears from the 
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inclusion in seetions 5414, 5430, and 5431, Revised Statutes, 
of sections 10, 11, and 12 of the act of 1864, and the 
further embodiment of all other statutes for similar 
offenses. And notwithstanding the comprehensive scope 
of the definition of “ obligation or other security,” we find 
the specific extension of penalties for like offenses—to the 
forging and counterfeiting of postage stamps, and dies, 
plates, and engraving therefor. 

The question of the application of this section 5413 to 
other statutes has been presented to several of my prede- 
cessors. In considering the matter in reference to a statute 
providing for engraving and printing notes, bonds, and 
other securities of the United States, Mr. Attorney-Gen- 
eral Griggs, in 22 Op., 40, advised the Postmaster-General 
that the section did not apply to and limit the meaning 
of the words “other securities of the United States” as 
used in that act. I agree with him in the reasoning and 
conclusions arrived at. 

I am of the opinion that the Postmaster-General is not 
obliged to insert names of persons in connection with por- 
traits on postage stamps. 

Respectfully, 
ALFORD W. COOLEY, 
cleting ttorney-CGeneral. 

The PosrM asTER-GENERAL. | 


THE PRESTDENT—RECESS APPOINTMENT—NAVAL 
OFFICER. 


‘the President bas power during the recess of the Senate, and 
pursuant to the act of March 4, 1907 (34 Stat., 1407), which au- 
thorized him, by and with the consent of the Senate, “ to reinstate 
Leonard Martin Cox in the Corps of Civil Engineers of the 
Navy,” to appoint Mr. Cox to the position indicated, provided 
such appointment be expressed to expire at the end of the next 
session of the Senate. 

The words “may happen,” in Article II, section 2, clause 3, of the 
Constitution, mean “may bappen to exist.” Therefore the Presi- 
dent has power whenever and however a vacancy first occurred, 
whether by death, resignation, ete... or by the crention of a new 
office: by act of Congress, which is an “ original vacancy,” to 
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fill the place during the recess of the Senate by a temporary 
appointment under a commission which shall expire at the end 
of the next session of the Senate. 

he salary or compensation of a person so appointed can not be 
paid, “if the vacancy existed while the Senate was in session 
and was by law required to be filled by and with the advice and 
consent of the Senate, until such appointee bas been confirmed 
by the Senate.” (Sec. 1761, Rev. Stat.) 


DEPARTMENT OF JUSTICE, 
April 17, 1907. 

Sir: In your letter of April 15 you submit the act of 
March 4, 1907, “to reinstate Leonard Martin Cox in the 
Corps of Civil Engineers of the Navy,” by which the 
President was “authorized to restore, by and with the 
advice and consent of the Senate, Mr. Cox to the Corps 
of Civil Engineers,” ete., and you ask whether the Navy 
Department ““ should during the recess of the Senate pre- 
vent to the President, with request for his signature, a com- 
inission appointing Mr. Cox a civil engineer in the Navy 
under special act of March 4, 1907.” a 

The power of the President under the Constitution is 
“to fill up all vacancies that may happen during the 
recess of the Senate, by granting commissions which shall 
expire at the end of the next session.” The great weight 
of authority is that in reference to any vacancy, whether 
occurring by death, resignation, etc., or by the creation of 
2 new office by act of Congress, which is an “ original 
vacancy, the words ‘“ may happen” mean “ may happen 
to exist; and therefore, whenever and however the va- 
vancy first occurred, it may be filled during the recess by 
« temporary appointment under a commission which shall 
«xpire at the end of the next session of the Senate. (12 
Op., 455; 16 Op., 522; 19 Op., 261.) The theory is that 
the President does not fill the office without the concur- 
rence of the Senate, but may fill the vacancy in the recess, 
vet only by an appointment which lasts until the end of 
the next session. (12 Op., 32, 41.) 

It is, however, to be borne in mind that under section 
1761, Revised Statutes, the salary or compensation of a 
person so appointed may not be paid. “if the vacancy 
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existed while the Senate was in session and was by law 
required to be filled by and with the advice and consent of 
the Senate, until such appointee has been confirmed by 
the Senate.” That is this case, of course, for the vacancy 
urose and existed while the Senate was in sesston, although 
it continues to exist in the subsequent recess. 

I have, therefore, the honor to answer your question in 
the affirmative, pointing out again, however, that Mr. Cox's 
commission, since the appointment will be a recess ap- 
pointment, must be expressed to expire at the end of the 
next session of the Senate. 

Very respect fuily, 
HENRY M. HOYT, 
Acting Attorney-General. 

The Secretary or THE Navy. 


NOTARIES PUBLIC—SECTION 558, CODE OF THE DISTRICT 
OF COLUMBIA. 


‘The proviso in the act of June 29, 1906 (34 Stat., 622), omending 
section 558 of the Code of the District of Columbia, which pro- 
vides that no notary public shall be autborized to take acknowl- 
edgments, ete, or perform any official act in connection with 
matters in «which he ts employed as counsel, ete., befote any of the 
Executive Departments. applies not only to loeal naftorneys, but 
to ‘all notaries who practice before the Departments. 


DEPARTMENT OF JUSTICE, 
Lpril 18, 1907. 

Sir: I duly received your request for my opinion 
whether the “ proviso ” in the recent act of Congress (34 
Stat., 622), amending section 558 of the Code of the 
District of Columbia applies to local notaries only or to 
notaries throughout the country. Briefs on both sides of 
the question and an opinion of the Assistant Attorney- 
General for your Department accompanying your letter 
have been carefully considered by me. 

Section 558 before amendment was as follows: 

“ Notaries: The President shall also have power to ap- 
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point such number of notaries public, residents of said 
District, as, in his discretion, the business of the District 
may require.” 

The amendatory act, complete, is as follows: 


- “AN ACT To amend section five hundred and fifty-eight of the Code 
of Law for the District of Columbia. 


* Be it enacted by the Senate and [ouse of Representa- 
tives of the United States of America in Congress assem- 
dled, That section five hundred and fifty-eight of the Code 
of Law for the District of Columbia, relating to notaries 
public, be amended by adding at the end of said section 
the following: ‘ Provided, That the appointment of any 
person as such notary public, or the acceptance of his 
commission as such, or the performance of the duties there- 
under, shall not disqualify or prevent such person from 
representing clients before any of the Departments of the 
United States Government in the District of Columbia or 
elsewhere, provided such person so appointed as a notary 
public who appears to practice or represent clients before 
any such Department is not otherwise engaged in Govern- 
ment employ, and shall be admitted by the heads of such 
Departments to practice therein in accordance with the 
rules and regulations prescribed for other persons or attor- 
neys who are admitted to practice therein: <nd provided 
further, That no notary public shall be authorized to take 
acknowledgments, administer oaths, certify papers, or per- 
form any official acts in connection with matters in which 
he 1s employed as counsel, attorney, or agent in which he 
may be in any way interested before any of the Depart- 
ments aforesaid.’ ” 


Do the words “ no notary ” in the last sentence mean no 
notary of the District of Columbia, or is the prohibition 
general? This question is not altogether free from diffi- 
culty. 

It appears probable that this second proviso was added 
to the bill to meet an objection raised by the Secretary of 
the Treasury and the Comptroller, which is thus stated 
ly the latter officer: 4 

“ Persons who are notaries public and not Government 
employees may, in the business represented by them as 
nttorneys before the Departments, act as notaries—e. g., 
have executed before them affidavits and powers of at- 
torney—in cases in which they are acting as attorneys in 


233 Notaries Public—Section 658, D.C. Code. 


claims before the Departments. Such practice, in my 
Opinion, would open the doors to fraud and deceit.” 

I do not see that any sufficient reason exists for limiting 
the prohibition contained in this proviso to notaries pub- 
lic of the District of Columbia; the practice it was in- 
tended to prevent is no less objectionable on the part of 
other notaries than on theirs. Doubtless the law was orig- 
inally intended to remove a legal disability which affected 
only notaries of the District. But it must be remembered 
that the one legislative body, by one method of lawmak- 
ing at one and the same sitting, enacts laws for at least 
three different classes of business in the District. It makes 
laws to be applied by the Executive Department, situated 
in the District, to the whole country; it makes laws to 
regulate the practice and management of those Executive 
Departments themselves; and it is the legislature of the 
District considered as a quasi Territory. There is no con- 
stitutional or other legal obstacle to the embodiment of 
laws of all three kinds in one act. 

Such being the case, when debate or committee delibera- 
tion may suggest a wise and needed rule of law, so busy 
i body as the Congress may be unwilling to vostpone its 
enactment merely to effect a logical separation of sub- 
jects among these three classes. The Senate added this 
final proviso to the bill after it had passed the House. 

The amendatory law not only deals with notaries of the 
District, but also with the practice and management of 
the Executive Departments and with the relations of 
notaries to that practice. 

The attention of the Congress being thus directed to 
the subject of departmental practice, it seems, to my mind, 
reasonable to believe that when it said “no notary public ” 
shall act as such in cases in which he is attorney before 
any of the Departments, it meant what it said; that is to 
say, it intended to embrace all the notaries who could 
practice before those Departments. 

The fact that the enactment took the form of a proviso 
in an act relating m other respects to notaries of the Dis- 
trict is unquestionably entitled to weight; but it is not 
decisive. Tlad Congress intended to restrict the operation 
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of the proviso to notaries of that District, it could have 
inserted the word “such” or some equivalent qualifying 
expression, as it actually did in the body of the act. Not 
having done this, I feel bound to assume it acted advisedly 
and intended to say what it said in fact. Therefore, al- 
though there may be room for a reasonable divergence of 
views in the premises, I am, on the whole, of the opinion 
that the proviso applies to all notaries who inav practice 
before the Departments. | 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 


COURT-MARTIAL — DESERTION — DISAPPROVAL OF SEN- 
TENCE. 


Where the sentence of a court-martial which found a soldier guilty 
of desertion was disapproved by the proper reviewing officer. 
being deemed inadequate, and the soldier ordered, at his own ex- 
pense, to join his regiment, such disapproval operated, under 
article 104 of the Articles of War, as an acquittal of the charge, 
and, as the term of enlistment had expired, there was no warrant 
for ordering him to further duty. Tlaving been legally tried, he 
can not be again tried or any other sentence imposed for that 
offense. : 

The disapprdval of the sentence of a properly constituted court- 
martial by the proper reviewing authority Is, in legal effect, tanta- 
mount to an acquittal of the accused by the court of the offense 
charged, and relieves him from any and all laibilities to which 
his conviction would have subjected him. 

Article 48 of the Articles of War applies to a soldier who has been 
convicted of desertion or, having deserted, is restored to duty 
without trial, which carries with it an acknowledgment on his 
part of the fact of desertion, but does not apply to a soldier who. 
after trial and conviction, has been ordered to duty after the sen- 
tence has been expressly disapproved by the proper reviewing 
officer. 


DEPARTMENT OF JUSTICE, 
April 25, 1907. 
Sir: I have the honor to respond to the request in your 
note of April 11, 1907, for an expression of my opinion 
upon the case there presented, in substance, as follows: 
On May 11, 19038, Private Gustave Liesendahl enlisted 
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in the Army to serve for three vears. On September 14, 
1904, he deserted, and surrendered himself May 31, 1906, 
twenty-one days after the period of his enlistment had 
expired. He was tried by court-martial and found guilty 
upon his plea of desertion and was sentenced to be dishon- 
orably discharged. The reviewing authority disapproved 
the sentence, deeming it inadequate, and directed that 
Private Liesendah] be released from confinement and sent, 
at his own expense, to join his proper station. — 

The question you submit is this: “ Whether, in view of 
the virtual acquittal of Private Liesendahl by the action 
of the reviewing authority in disapproving the sentence, 
and of the fact that Private Liesendahl’s term of enlist- 
inent had expired, it was lawful to hold him to duty.” 

The forty-eighth article of war, which apples in this 
case, 1s as follows: 

“ Every soldier who deserts the service of the United 
States shall be liable to serve for such period as shall, with 
the time he may have served previous to his desertion, 
amount to the full term of his enlistment; and such soldier 
shall be tried by a court-martial and punished, although 
the term of his enlistment may have elapsed previous to 
his being apprehended and tried.” 

And article 104 provides that— 

“No sentence of a court-martial shall be carried into 
execution until the same shall have been approved by the 
officer ordering the court, or by the officer commanding for 
the time being.” 

The Judge-Advocate-General of the Army, following a 
line of opinions of that office extending through a period 
of many years, has held in this case, in substance, that the 
disapproval by the reviewing authority of the sentence of 
the court-martial, operated under above article 104 as an 
acquittal of Liesendahl of the charge of desertion, and 
that, as his term of enlistment had then expired, he should 
have been discharged, and could not be by the reviewing 
authority ordered to complete his term of service under 
above article 48. 

The commander of the Department of the East, the re- 
viewing authority in this case, does not agree that this dis- 
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approval of the sentence of the court-martial was tanta- 
mount to an acquittal of the accused, and especially con- 
tends that, whether this be so or not, he still had authority 
under this article 48 to order him back to complete his 
term of service. 

And, speaking of this article, you inform me that “ this 
article has been held by the. War Department to be a penal 
statute and therefore to be strictly construed. The article 
has been held to apply, and the penalty of making good 
the time lost to be operative, where a soldier has been tried 
and found guilty of desertion, but not separated from the 
service in pursuance of a sentence, or where a soldier, 
having deserted, is restored to duty without trial, this 
carrying with it an acknowledgment. on the part of the 
soldier of the fact of his desertion and the acceptance of 
the provision of the article of war.” 

And this is in accordance with various opinions of Judge- 
Advocates-General of the Army. 


IT think it must be considered as settled law that where 
the sentence of a properly constituted court-martial is 
expressly disapproved by the proper reviewing authority, 
this 1s, in legal effect, tantamount to an acquittal of the 
accused by the court of the offense charged, and relieves 
him from any and all liabilitiés to which his conviction 
would have subjected him. (13 Op., 459; 1 Winthrop, 
Mil. Law and Pro. (2d ed.), p. 690, et seq.; Dig. Opin.. 
J. A. G., pars. 64, 1157, 2229, 2320.) 

In 13 Op., supra, it is said on page 460: 

“The inquiry then remains, what 1s the effect of the dis- 
approval of the sentence and the order thereupon by the 
reviewing officer. The uniform practice of the Govern- 
ment seems to have been to regard such action by the re- 
viewing officer as tantamount to an acquittal by the court 
itself, and it can not be doubted that.such is the effect of 
the order of the reviewing officer in this case.” 

The one hundred and second article of war provides that 
“no person shall be tried a second time for the same of- 
fense.” 

Indeed, so absolutely are those proceedings an acquittal, 
in legal contemplation, that they may be pleaded as an 
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acquittal in bar of a second trial. (1 Winthrop, M. L., 387 
and 389.) He has been none the less tried when the re- 
viewing authority disapproves the sentence. (1 Winthrop, 
M. L., p. 389.) And, as it is entirely certain that no power 
can, after that, impose or execute any sentence as a result 
of that trial, it follows that such proceedings are, in legal 
effect, a trial and acquittal of the accused. 

But it 1s urged that, even if this be so, still the forty- 
eighth article of war authorizes the ordering of a deserter 
to make good by service the time lost in his desertion; that 
this is entirely independent of any conviction or sentence 
for desertion, and may be ordered whether the accused 
is tried for desertion or not; that this 1s a mere contractual 
matter between the Government and the soldier, arising 
under his contract to serve for a specified time, and that 
courts-martial do not sit to pass upon such civil or con- 
tractual questions, and the decision of the Comptroller in 
12 Comp. Dec., 328, 1s relied upon. 

Several answers might be made to this contention, but 
a single one will suffice. 

The only authority for ordering the man Liesendahl back 
to duty after his trial and the disapproval of his sentence 
for desertion, and after his term of enlistment has expired, 
is article 48 above quoted. But this, in express terms, 
refers only to a “soldier who deserts.” But here the sol- 
dier was tried for and, in legal effect, acquitted of de- 
' sertion. Therefore, this article does not refer to him. 
And, in any case, before this provision can be carried into 
effect after the soldier’s term of enlistment has expired, 
either he must be convicted of the desertion or, having 
deserted, he is restored to duty without trial, which, as 
you state in substance, may be taken as his admission of 
desertion and his acceptance of the provision in this article. 

The decision of the Comptroller in 12 Comp. Dec., 328, 
is not believed to affect the question here. That decision 
had relation to the question whether, by reason of his vir- 
tual acquittal in such a case as this, the pay of the soldier 
continued during the period of his desertion. Inasmuch 
as the pay of a soldier may depend upon his performance 
of his contract of enlistment, it might be held, as it was 
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there, that, even though virtually acquitted of the crime 
of desertion, still, as he had performed no service during 
that time, he was not entitled to pay therefor, without at. 
all challenging the conclusion here reached, that such dis- 
approval is a virtual acquittal of the charge of desertion ; 
or that one who has been thus acquitted can not, after his 
term has expired, be ordered to duty under article 48 of 
the Articles of War. The question of pay during a period 
of desertion, and when the sentence therefor has been dis- 
approved, is not before me, and I express no opinion upon 
it. 

I am of opinion that Private Liesendahl was legally 
tried for the crime of desertion, and, as he can not be again 
tried or any other sentence be imposed for that offense, the 
disapproval, by the reviewing authority, of the sentence 
of the court that tried him operated as his acquittal of the 
charge, and, as his term of enlistment had expired, there 
was no warrant for ordering him to further duty. He 
should have been discharged. 

Respectfully, 
HENRY M. HOYT, 
Acting Attorney-General. 
The Secrerary oF War. 


PRIBILOF ISLANDS — PELAGIC SEALING — AUTHORITY OF 
AGENTS OF THE DEPARTMENT OF COMMERCE AND LA- 
BOR TO MAKE ARRESTS. 


The agents of the Department of Commerce and Labor have power 
under section 174 of the act of March 3, 1899 (30 Stat., 1280), 
upon reasonable ground for suspecting that a violation of the 
laws for the protection of the Alaska seal fisheries has occurred, 
to senreb any vessel within the 3-mile limit, according to the 
practice of customs officers when acting under section 8059, 
Revised Statutes, and to seize such vessels and any property on 
board. They may also make arrests of persons on board such 
vessels rensonably believed to be guilty of a crime, and need not 
previously obtain a warrant. 

In like manner, arrests and seizures may be made on land when 
probable cause exists to believe a criminal offense has been 
committed, 
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Sealskins reasonably believed to have been acquired as the fruits 
of such crime may he seized either upon land or at sea within the 
3-mile limit. ; 


DEPARTMENT OF JUSTICE, 
May 3, 1907. 

Sir: I have received your letter of the 30th ultimo set- 
ting forth certain facts and laws concerning the Pribilof 
Islands and fur seals and asking my opinion, as follows: 

“IT have the honor to submit for your consideration the 
question whether, under existing law, and especially under 
section 174 of the act of March 3, 1899 (30 Stat., 1280), 
which reenacts in part section 1957 of the Revised Stat- 
utes, the Secretary of this Department may authorize the 
agents of this Department charged with the management 
of the Alaska seal fisheries to make arrests on the Pribilof 
Islands for violation of the laws for the protection of the 
said fisheries. * * * Recently these islands have been 
surrounded by a= greatly increased number of pelagic 
schooners which have displayed unusual activity in taking 
seals close to the shores of the islands. In view of this 
fact, it is desirable to furnish the agents with more ex- 
plicit. instructions regarding the making of arrests than 
hitherto.” 

To understand that you desire to know whether section 
174 of the act referred to, or any other statute, authorizes 
the agents you mention to make arrests of persons and 
seizures of property, especially vessels, for the purpose of 
enforcing the provisions of law to which you call especial 
attention, and if so, how and under what. circumstances. 
The statutory provisions In question are— 

* Section 1956, Revised Statutes (act: March 3, 1899, sec. 
173), which prohibits the killing, among other animals, of 
any fur seals within the limits of Alaska Territory. 

* Section 1959, Revised Statutes (act March 3. 1899, sec. 
176), which declares the islands of St. Paul and St. George 
a Government reservation and makes it unlawful for any 
person to land or remain there except by authority of the 
Secretary of Commerce and Labor. 

* Section 1960, Revised Statutes (act March 3, 1899, sec. 
177), which makes it unlawful to lall any seals on these 
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islands except during certain months or by the use of fire- 
arms, ete. 

“ Section 1961, Revised Statutes (act March 3, 1899, sec. 
178), which prohibits the killing of any female seals or 
any seals under one year of age, the killing of seals in the 
water around the islands or on the beaches, cliffs, or rocks 
where they haul up from the sea to remain.” 

Section 174 of the act of March 3, 1899, reads as follows: 

“That the collector or deputy collectors appointed for 
Alaska Territory, and any person authorized in writing by 
either of them or by the Secretary of the Treasury, shall 
have power to arrest persons and seize vessels and mer- 
chandise liable to fines, penalties, or forfeitures under this 
and the other laws extended over the Territory and to keep 
and deliver the same to the marshals.” 

Section 174 above quoted 1s identical with the middle 
part of Revised Statutes, section 1957, which was orig- 
inally adopted in 1868, immediately after the United States 
acquired the Territory of Alaska from Russia. 

Section 1957 appears in the Revised Statutes as part of 
a chapter entitled “ Provisions relating to the unorgan- 
ized Territory of Alaska.” The first section of the chap- 
ter provides that the laws of the United States relating to 
customs, commerce, and navigation are extended over the 
mainland, islands, and waters of the Territory. That 
chapter further provides for the restriction by the Presi- 
dent of the importation of fire-arms and distilled spirits, 
and for their forfeiture and the forfeiture of the vessel on 
which they may be found, with her tackle, etc., and pro- 
vides a fine and imprisonment for willfully violating the 
President’s regulations upon the subject. The killing of 
otter, mink, etc., is forbidden under penalty of fine and 
imprisonment and forfeiture of vessels; and other sections 
of the chapter forbid the killing of seals during certain 
months and the killing of female seals under penalty of 
fine and imprisonment and forfeiture of vessels, etc. A 
number of sections of this chapter are embodied in the 
criminal code of Alaska in connection with section 174, 
above quoted. These sections were chiefly taken from the 
same act of 1868 and an act of 1870. 
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It is unnecessary to inquire whether Congress, by re- 
taining in section 174 of the criminal code of Alaska the 
original language, “ fines, penalties, and forfeitures under 
this and the other laws extended over the Territory,” in- 
tended to authorize agents of the Treasury to arrest per- 
sons and seize goods, etc., for all offenses under that code, 
notwithstanding its provisions relating to arrests by mar- 
shals and other officers; we are concerned here exclusively 
with some of the ends originally sought by Congress when 
in 1868 and 1870 it enacted the laws of those years. 

The arrests and seizures then authorized were to be made 
in a wild region where no legal machinery existed for ar- 
resting, bailing, seizing, or trying offenders against the 
laws; and the succeeding prosecutions were to take place 
in the far-distant district courts of California, Oregon, or 
Washington under United States Revised Statutes, section 
1957. Such arrests and seizures by these agents were evi- 
dently authorized by analogy to the summary seizures by 
customs officers and other agents of the Treasury Depart- 
ment, for the laws regulating customs duties, commerce, 
and navigation were extended over the Territory of Alaska 
by the same act of 1868, which contains the language now 
found in section 174 of the act of 1899. It could not have 
been expected that warrants would be obtained before 
such powers should be exercised in places so remote and 
unsettled. Like powers have long been exercised in the 
Indian country by the military officers and Indian agents 
under section 2150 of the Revised Statutes. 

I find no reason to doubt the constitutionality of laws 
conferring such powers when intended to be exercised in 
wild districts in which there exists no adequate and regular 
machinery for the enforcement of the law. 

If your agents reasonably suspect that a violation of the 
law has occurred, in my opinion they have power to search 
any vessel within the 3-mile limit, according to the prac- 
tice of customs officers when acting under section 3059 of 
the Revised Statutes, and to seize such vessels and any 
property aboard in like manner. They may also make ar- 
rests of persons on board such vessels reasonably believed 
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to be guilty of a crime, and need not previously obtain any 
warrant. 

In like manner, arrests and seizures may be made on 
land when probable cause exists to believe a criminal 
offense has been committed. Seal-skins reasonably believed 
to have been acquired as the fruits of such crime may, of 
course, be seized either upon land or at sea within the 
3-mile limit. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SEecRETARY OF COMMERCE AND LABOR. 


APPOINTMENT — HOLDING OF TWO OFFICES — COMMIS- 
SIONER OF LABOR. 


The appointment of the Commissioner of Labor as a member of 
the Immigration Commission provided for by section 39 of the 
act of February 20, 1907 (34 Stat., 898, 909), is not an appoint- 
ment to an “ office” within the meaning of section 2 of the act of 
July 31, 1894 (28 Stat., 205), and he may receive compensation 
for his services on that Commission in addition to the salary 
attaching to his office as Commissioner of Labor. 


DEPARTMENT OF JUSTICE, 
May 6, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
letter of April 29, in which you inform me that you have 
appointed Commissioner of Labor Charles P. Neill a mem- 
ber of the Immigration Commission provided for under 
section 39 of the act of February 20, 1907 (34 Stat., 898, 
909). You ask my opinion upon the question whether or 
not such appointment is an office within the meaning of 
the statute prohibiting the appointment to or holding of 
an office by any person while holding an office with a com- 
pensation of over $2,500, and whether Commissioner Neill 
may be given additional compensation for his services on 
the Immigration Commission. 

The act of February 20, 1907, creating that Commission 
provides as follows (sec. 39) : 
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“That a commission is hereby created, consisting of 
three Senators, to be appointed by the President of the 
Senate, and three members of the House of Representatives, 
to be appointed by the Speaker of the House of Repre- 
sentatives, and three persons to be appointed by the Presi- 
dent of the United States. Said commission shall make 
full inquiry, examination, and investigation by sub-commit- 
tee or otherwise into the subject of immigration. For the 
purpose of said inquiry, examination, and investigation, 
said commission is authorized to send for persons and 
papers, make all necessary travel, either in the United 
States or any foreign country, and, through the chairman 
of the commission or any member thereof, to administer 
oaths and to examine witnesses and papers respecting all 
matters pertaining to the subject, and to employ necessary 
clerical and other assistance. Said commission shall re- 
port to the Congress the conclusions reached by it and 
make such recommendations as in its judgment may seem 
proper. Such sums of money as may be necessary for the 
said inquiry, examination, and investigation are hereby 
appropriated and authorized to be paid out of the ‘ immi- 
grant fund,’ on the certificate of the chairman of said com- 
mission, including all expenses of the commissioners and 
a reasonable compensation, to be fixed by the President of 
the United States, for those members of the commission 
who are not Members of Congress. * * *” 

The statute referred to by you, which forbids the hold- 
ing of two offices by persons receiving a salary of $2,500, 
is the act of July 31, 1894 (28 Stat., 205), section 2 of which 
provides: 

“No person who holds an office, the salary or annual 
compensation attached to which amounts to the sum of 
two thousand five hundred dollars, shall be appointed to or 
hold any other office to which compensation is attached, un- 
less specially heretofore or hereafter specially authorized 
thereto by law * * *.” 

There have been many judicial definitions of a public 
office. In the leading case of United States v. Hartaell, 
6 Wall., 385, 393, the Supreme Court said: “An office is a 
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public station, or employment, conferred by the appoint- 
ment of government. The term embraces the ideas of 
tenure, duration, emolument, and duties. The employment 
of the defendant was in the public service of the United 
States. * * * His compensation was fixed by law. 
* * * His duties were continuing and permanent, not 
occasional or temporary.” This definition has been often 
cited and approved. (United States v. Moore, 95 U.S.,.762; 
United States v. Germaine, 99 U. S., 511; Hall v. Wis- 
consin, 103 U. S., 8; Auffmordt v. Hedden, 137 U. S., 327.) 

Office has also been defined as authority to exercise a 
function of government, as implying a delegation of a por- 
tion of the sovereign power to the person filling the office. 
(Opinion of the judges, 3 Greenl. (Me.), 461; /lzason v. 
Coleman, 86 N. C., 235, quoting from High Ix. Rem., sec. 
620.) 

But the idea runs through all the cases that 1n order to 
constitute an office the employment must be continuing 
and not temporary. Chief Justice Marshall expresses that 
view in United States v. Maurice, 2 Brock., 96, as follows: 

“A man may certainly be employed * * * without 
becoming an officer. But if a duty be a continuous one, 
which is defined by rules prescribed by the Government 
and not by contract, which an individual is appointed by 
government to perform, * * * if those duties continue, 
though the person be changed, it seems very difficult to 
distinguish such a charge of employment. from an office.” 

It was held by one of my predecessors in a somewhat 
analogous case (22 Op., 184) that the word “ office” as 
used in the act of 1894 did not include the appointment of 
a circuit judge as commissioner under the convention of 
1896 with Great Britain, concerning claims growing out of 
seizures of vessels in Bering Sea. Although this conclu- 
sion was based mainly on the theory that such an appoint- 
ment was not a constitutional office, it was also held that. 
the temporary character of the employment, which was to 
terminate at the end of the examination of a certain num- 
ber of specified claims, “* withdraws one of the elements 
of an office which the Supreme Court regards as essential.” 
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In United States v. Germaine, 99 U. S., 508, where the 
court found in the case of a surgeon in the Pension Office 
that his duties were not continuing and permanent, but 
occasional and intermittent, and that no regular appropria- 
tion was made to pay his compensation, which was paid out 
of money appropriated for paying pensions in his district, 
it was held that he was not an officer of the United States. 

Applying these tests to the present case, I think it must 
be held that the appointment of Commissioner Neill on the 
Immigration Commission does not constitute an office in the 
sense in which the term is used in the statute under con- 
sideration. Here the tenure and duration are limited to 
the accomplishment of a specific act. The commissioners 
are to make an investigation into the subject of immigra- - 
tion, and it is assumed that their duties will cease when 
they have made the report to Congress contemplated by the 
act. Thus the employment is not permanent and continu- 
ous. Nor is their compensation fixed by law; as in the 
Germaine case, no regular appropriation is made for that 
purpose, but they are to be paid out of the * immigrant 
fund ” on the certificate of the chairman of the commission. 
the President to fix a “ reasonable compensation.” 

I therefore answer your inquiry by advising you that, 
in my opinion, Commissioner Neill’s appointment as a mem- 
ber of the Immigration Commission is not an office within 
the meaning of section 2 of the act of 1894, and that he may 
recelve compensation for his services on said commission in 
addition to the salary attaching to his office as Commis- 
sioner of Labor. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The PRrEsIDENT. 


MEXICAN BOUNDARY—DIVERSION OF THE RIO GRANDE. 


The authority of the International Water Boundary Commission, 
under the convention of 1889 (26 Stat., 1512) with Mexico, is 
restricted to the determination of questions respecting the bound- 
ary alone, and does not extend to the adjudication of private 
rights and liabilities. 
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The Commission having found that the American Rio Grande Land 
and Irrigation Company, by the construction of its works, which 
changed the channel of the Rio Grande at a point forming the 
boundary line between the United States and Mexico, violated 
the stipulations of that treaty, the judgment is binding upon both 
countries, and the Commission is functus officio as regards the 
carrying into effect of their decision. 

‘The Federal statutes (sec. 563, Rey. Stat., and act of August 13, 
1888, sec. 1; 25 Stat., 4383) provide a right of action and a forum 
to citizens of Mexico who have been injured by the action of the 
irrigation company. 

It is the duty of the United States to vindicate the injury done to 
Mexico regarding the boundary line, and to that end the ‘United 
States may proceed by bill in equity to obtain mandatory relief 
in some appropriate form to compel the restoration of the status 
quo ante. : 

‘Opinion of Attorney-General Harmon (21 Op., 274) distinguished. 


DEPARTMENT OF JUSTICE, 
May 16, 1907. 

Sir: Your letter of April 20 submits certain findings of 
the International Water Boundary Commission, and re- 
quests my opinion as to whether or not the present statu- 
tory provisions enable the findings of the Commission to be 
given effect. 

The Commission investigated a complaint by the Mexi- 
can authorities in relation to the diversion of the waters 
of the Rio Grande by the American Rio Grande Land and 
Irrigation Company on the American side near Horcon 
cach Mexico, and found: 

That the said American Rio Grande Land and Low: 
tion Company did wrongfully and knowingly cause a 
change in the current channel of the Rio Grande where it 
constituted the boundary line between the United States 
of Mexico and the United States, of America, by artificial 
means, and in direct violation of Article III of the con- 
vention of November 12, 1884, between the two govern- 
ments, and if said Article III is applied, the change in the 
running channel of the river produces no alteration of the 
boundary line, which still continues in the old bed of the 
river. 

“The Commissioners are of opinion that indemnity 
should be made for this wrong, but they do not under- 
stand that the treaties under which it was organized and 


252 Mexican Boundary— Diversion of the Rio Grande. 


under which this investigation was conducted confers upon 
it jurisdiction over the title to land, damage to property. 
the control of riparian rights, or the enforcing of repara- 
tion for wrongs by offenders for changing the channel of 
the river where it constitutes the boundary.” 

The boundary convention of 1889 with Mexico gives to 
the International Boundary Commission exclusive jurisdic- 
tion to decide the differences and questions growing out of 
natural or artificial changes in the beds of the Rio Grande 
and Colorado rivers where they form‘the boundary line 
between the United States and Mexico. The authority of 
the Commission under that treaty is restricted to the de- 
termination of questions respecting the boundary alone, 
and does not extend to the adjudication of private rights 
and habilities. The Commission has found here, within 
its jurisdiction, that the American Rio Grande Land and 
Irrigation Company, by the construction of its works 
changing the channel of the river, violated the stipula- 
tions of that treaty, which refers to and incorporates the 
stipulations of earlier treaties. 

Both Commissioners having agreed to this finding or de- 
cision, their judgment 1s binding upon both countries by . 
the express provision of Article VITI of that treaty. 
Manifestly the Commission is functus officio in this matter, 
and the question is, how can their decision be carried into 
effect ? 

The question of suspending the construction of pro- 
hibited works, which is authorized and directed by the 
{reaty, does not arise here, because it appears from the 
report of the joint engineers that the work had progressed 
so far as to be beyond control. 

As to indemnity for injuries which may have been caused 
to citizens of Mexico, I am of opinion that. existing statutes 
provide a right of.action and a forum. Section 563, Re- 
vised Statutes, clause 16, gives to district courts of the 
United States jurisdiction “of all suits brought by any 
alien for a tort only in violation of the law of nations or of 
a treaty of the United States.” The act of August 13, 
1888, amending and superseding earlier laws (25 Stat., 
_ $33, sec. 1), gives to the cireuit courts of the United 
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States “original cognizance, concurrent with the courts 
of the several States, of all suits of a civil nature at com- 
inen law or in equity * * * in which there shall be 
* .* * a controversy between citizens of a State and for- 
eign states, citizens, or subjects, in which the matter in 
dispute exceeds, exclusive of interest and costs, the sum or 
value aforesaid [$2,000].” 

I repeat that the statutes thus provide a forum and a 
right of action. I can not, of course, undertake to say 
whether or not a suit under either of the foregoing statutes 
would be successful. That would depend upon whether the 
diversion of the water was an injury to substantial rights 
of citizens of Mexico under the principles of international 
law or by treaty, and could only be determined by judicial 
decision. In a case where the diversion of water for irri- 
gation occurred within the United States above the point 
where the Rio Grande becomes the international boundary. 
Attorney-General Harmon held that the United States is 
under no obligation or liability by treaty or the principles 
of international law, but he did not consider a diversion, as 
here, where the river is the boundary, nor the lability of 
private parties in such case. 

As to the public tort, so to speak—that is, the injury to 
Mexico in respect to the boundary line by changing the 
channel of the river—I incline to the view that a treaty of 
the United States, which is part of the supreme law of the 
land, having been violated, a remedy exists to redress that 
wrong. The United States owes the duty and has the right 
of vindicating the treaty. It can hardly be doubted that 
in a proper case calling for prevention the United States 
may proceed by bill in equity to obtain an injunction, and 
that in a case like the present, where the prohibited thing 
has been done, the United States may proceed in the same 
way to obtain mandatory relief mm some appropriate form 
to compel the restoration of the status quo ante. T find 
provision for this course in the act of 1888, already referred 
to. That act gives jurisdiction to the circuit courts of the 
United States of all suits of a civil nature at common law 
or in equity in which the United States are plaintiffs or 
petitioners. I am of the opinion that the limitation of - 
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jurisdictional amount in that act does not apply to such 
sults. 

Whether, in view of all the circumstances and the effect 
upon the various Mexican as well as American interests 
involved, it is wise or expedient for the United States to 
file a bill against the offending corporation to compel the 
restoration of the river channel as it was is not a matter 
for me determine, although it is undoubted that the ques- 
tion whether legal proceedings should actually be under- 
taken is finally referable to me. Awaiting an expression 
of your views upon this point, I have the honor to’remain, 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF STATE. 


CIVIL SERVICE—TRANSFER OF CLERKS AND EMPLOYEES. 


The three years’ limitation as to transfers in the Executive Depart- 
ments, prescribed by section 5 of the appropriation act of June 
22, 1906 (34 Stat., 389, 449), does not apply to employees and 
subordinates in post-offices, pension agencies, customs-houses, ord- 
nance establishments, sub-treasuries, navy-yards, and quartermast- 
ers’ establishments, 

The language of that act imports that the persons to which it applies 
are actually in the Departments at the seat of government, or that 
the performance of duties away from such Depurtments is by 
direct orders from and under supervision by those Departments. 

‘the rule laid down by Attorney-General Devens in 15 Op., 262, 267. 
as to what bureaus and offices may be deemed bureaus and offices 
in any of the Executive’ Departments, approved and held appli- 
cable. - 

Although debates in Congress are not appropriate sources of in- 
formation from which to discover the meaning of an act of Con- 

‘gress, yet the Supreme Court has, on ocension, examined the 
reports of committees of either House with a view to determining 
the scope of statutes passed on the strength of such reports. 
(United States v. Binns, 194 U. S., 486, 495.) 


DEPARTMENT OF JUSTICE, 
May 17, 1907. 
Sir: I have the honor to acknowledge receipt, by refer- 
ence from you, of the request of the Civil Service Commis- 
sion for my opinion on the effect of section 5 of the legis- 
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jative, executive, and judicial act approved June 22, 1906. 
(34 Stat., 389, 449.) 

This section reads as follows: 

“It shall not be lawful hereafter for any clerk or other 
employee in the classified service in any of the Executive 
Departments to be transferred from one Department to 
another Department until such ‘clerk or other employee 
shall have served for a term of three years in the Depart- 
ment from which he desires to be transferred.” 

In an opinion construing this section, submitted to you 
under date of March 29 last (ante, p. 209), I advised you, 
(1) that clerks or other employees actually on duty at the 
seat of government in any one of the nine Departments 
referred to in section 158, Revised Statutes, as amended, 
were within the prohibition of the statute; (2) that clerks 
and other employees under the immediate control of the 
Departments mentioned above, even if employed usually or 
invariably outside the City of Washington, were also within 
the prohibition of the act; and (3) that the Interstate Com- 
merce Commission, the Civil Service Commission, the Isth- 
mian Canal Commission, the Philippine Commission, and 
certain other governmental agencies, which I enumerated. 
were not attached to any Department within the meaning 
of the act quoted, and that employees could be transferred 
to or from these offices without regard to the three year 
restriction. 

The Civil Service Commission now asks for a supple- 
mental opinion as to whether this section apphes to persons 
in the classified service in offices under the supervision of 
one of the nine Executive Departments. but established and 
located outside such Departments. As examples of the 
classes of persons referred to, the Commission instances 
employees and subordinates in post-offices, pension agencies, 
custom-houses, ordnance establishments, sub-treasuries, 
navy-yards, and quartermasters’ establishments. 

In the opinion which has been followed for thirty years 
as laying down the proper rule for executive guidance, 
Attorney-General Devens said (15 Op., 262, 267) : 

“The several Executive Departments are by law estab- 
lished at the seat of government: thev have no existence 
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elsewhere. Only those bureaus and offices can be deemed 
bureaus and offices in any of these Departments which are 
constituted such by law of its organization. The Depart- 
ment, with its bureaus or offices, 1s in the contemplation of 
the law an estabhshment distinct from the branches of the 
public service and the offices thereof which are under its 
supervision. Thus, the office of postmaster, or of collector 
of internal revenue, or of pension agent, or of consul, is not 
properly a Department office—not an office in the Depart- 
ment having supervision over the branch of the public serv- 
ice to which it belongs. True, an official relation exists here 
between the office and the Department, one, moreover, of 
subordination of the former to the latter; but this does not 
inake the office a part of the Department.” 

While this opinion, as I have pointed out in my former 
communication to you above referred to, does not apply to 
special agents, inspectors, etc., who in contemplation of 
law are part of the Department proper, it obviously has 
application to the various classes mentioned in the letter of 
the Civil Service Commission. 

While Attorney-General Devens was discussing the right 
to use franked envelopes, and we are here concerned with 
the subject of transfers in the classified service, it seems 
clear that the reasons which led to the ruling I have quoted 
are applicable here. 

The section now under consideration, as has been ob- 
~erved, was a provision in the legislative, executive, and 
judicial act approved June 22. 1906. In the course of the 
debate in the House a criticism was made that the bureaus 
of every Department of the Government were competing 
against each other by offering to clerks an increase of 
wages to come from one Department to another. Mr. 
Tawney, chairman of the committee reporting the bill, suid: 

“Tf the gentleman will permit me, if he has read this bill 
he has observed that the committee has reported a provi- 
sion for the accomplishment of that identical purpose by 
prohibiting the transfer from one Department to another 
Department until the clerk desiring the transfer has served 
at least three years in the Department from which he de- 
sires to be transferred.” (Cong. Rec., vol. 40, part 4, p. 
3928, 59th Cong.. Ist se=s.) 
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In the case of United States v. Binns (194 U. S., 486, 
495), the court, speaking through Mr. Justice Brewer, said : 

~* * * While it is generally true that debates in Con- 
gress are not appropriate sources of information from 
which to discover the meaning of the language of a statute 
passed by that body, * * * yet it is also true that we 
have examined the reports of the committees of either 
body with a view of determining the scope of statutes 
passed on the strength of such reports.” 

The statement of the chairman, explaining the purpose 
of the legislation, was really the report of the committee 
within the spirit of the rule here laid down. The mean- 
ing of the statute was definitely declared. By the specifi- 
cation of clerk it would seem that. primarily, the inten- 
tion of the legislature was to discourage and render more 
difficult the transfers of persons in clerical positions from 
one Department to another, and that the general words 
“ other employee ” were inserted to prevent a possible fail- 
ure to accomphsh the purpose sought. Be that as it may. 
the limitation of the statute as to persons was advisedly 
made. These persons must be in the classified service in 
the Executive Departments. This language imports that 
the persons are actually in the Departments at the seat of 
Government or that the performance of duties away from 
the Departments is by direct orders from the supervision 
by the Departments at the seat of Government. 

These views are in full accord with my previous opinion, 
and I think the extent of that opinion should not be en- 
larged. They are based upon well-settled rules of con- 
struction, and there appears to be no ambiguity in the terms 
of the statute. 

Answering your inquiry specifically, then, I am of opin- 
ion that the three-year limitation, as to transfers, of sec- 
tion 5 of the appropriation act of June 22, 1906, does not 
apply to persons referred to in the communication of the 
Commission or to persons occupying similar positions. 

Respect fully, 
CHARLES J. BONAPARTE. 

The Presipent. 

GO5O—-vor, 26—OS----— -17 
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AREAS OF FORBIDDEN ANCHORAGE—AUTHORITY TO 
ESTABLISIL. 


There is no general authority under existing law conferred on any 
Executive Department to establish areas of “ forbidden anchor- 
age” in the harbors of the United States. 

A criminal statute (act of July 7, 1898, 30 Stat., 717), whieh pun- 
ishes willful or malicious injury to the harbor-defense system of 
the United States and intentional violation of any regulation of 
the War Department respecting the same, can not be taken as a 
grant of power to make regulations on the subject in question, 
however important and desirable such regulations may be. 

I'he Attorney-General concurs in the view that general legislation 
by Congress is unecessary for the protection of submarine cables 
connecting the several military stations in the various fortified 
harbors of the United States. 


DEPARTMENT OF JUSTICE, 
| May 24, 1907. 

Sir: Iam in receipt of your note of Mav 16, 1907, in 
which you refer me to five acts of Congress authorizing the 
Secretary of War and the Secretary of Commerce and 
Labor, respectively, to establish anchorage regulations in 
the localities named in said acts. Those acts are: 

“The act of May 16, 1888, for New York Harbor, ex- 
tended in the act of March 3, 1899, to include Kall van 
Kull, Newark Bay, Arthur Kall, and Raritan Bay ; 

“The act of February 6, 1893, for Chicago Harbor and 
the waters of Lake Michigan adjacent thereto; 

“The act of June 6, 1900, for Kennebec River, near 
Bath, Me.; and 

“The act of April 26, 1906, for St. Marvs River and 
other channels connecting the Great Lakes.” 

You state that in the matter of the protection of sub- 
marine cables connecting the several military stations in 
the various fortified harbors of the United States it is 
important that areas of * forbidden anchorage ” should be 
established to cover them. and you request to be advised 
whether, beyond such specified acts, “under existing law 
there is any general authority conferred on any Executive 
Department to establish areas of * forbidden anchorage * In 
the harbors of the United States.” 
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The acts cited give authority to define and establish 
anchorage grounds in the waters specified, to adopt suit- 
able rules and regulations in relation thereto, and to take 
all necessary measures for the proper enforcement of such 
rules and regulations. Congress has not enacted any gen- 
eral legislation of this character, and the fact that legisla- 
tion for particular localities has been enacted excludes the 
idea that a general power in the matter may be implied .or 
deduced from other powers conferred upon the Executive 
Departments. 

The act. of February 29, 1888 (25 Stat., 41), protects sub- 
marine cables through civil and criminal hability for in- 
juries to the same, in pursuance of the convention of March 
14, 1884 (24 Stat., 989), which obviously relates to inter- 
national cables only. The act of 1888 (sec. 12) is re- 
stricted to cables to which the convention applies, although 
it embraces injuries (sec. 13) within as well as outside the 
territorial waters of the United States. It would seem 
clear that the act does not relate to domestic Government 
cables maintained in connection with military stations in 
fortified harbors, and at all events the act. furnishes no 
authority for establishing anchorage areas “ for the protec- 
tion of cables or any other United States interests.” 

The act of July 7, 1898 (30 Stat., 717), enacted for the 
protection of harbor defenses and fortifications, punishes 
willful or malicious injury to the harbor-defense system of 
the United States and intentional violation of any regula- 
tion of the War Department. respecting the same. But, for 
the reasons already given, it 1s plain that this criminal 
statute can not be taken as a grant of power to make regu- 
lations on the subject in question, however important and 
desirable such regulations may be. . 

I concur, therefore, in your view that it is necessary to 
procure general legislation along the lines of the special 
legislation referred to, and I have the honor to answer your 
inquiry in the negative. 

Very respectfully, 
CHARLES J. BONAPARTE. 

The Secretary or War. 
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CIVIL SERVICE—ELIGIBILITY—MEMBERS OF THE SAME 
FAMILY. 


The Civil Service Commission can not refuse to examine an appli- 
cnnt upon the ground that he may subsequently be disqualified 
for appointment under section 9 of the civil-service act of January 
16, 1883 (22 Stat., 406). but it may inform persons to whom 
appointments could not be tendered at the time of examination 
that unless the disability is removed before their names are 
reached for certification, they can not be certified. 

The Commission is authorized and required to withhold from 
certificution the name of any person where two or more members 
of the same family are already in the public service under the 
civil-service act. 

Congress probably intended that all questions in regard to eligi- 
bility under the civil-service law should be decided by the Com- 
mission. 


DEPARTMENT OF JUSTICE, 
May 25, 1907. 

Sir: I have the honor to acknowleage receipt of your 
letter of May 22, requesting me to answer the query con- 
tained in the letter of the Civil Service Commission, ad- 
dressed to you under date of May 20, in regard to the effect 
of section 9 of the civil-service act. (22 Stat., 406.) 

This section reads as follows: 

“That whenever there are already two or more members 
of a family in the public service in the grades covered by 
this act, no other member of such family shall be eligible 
to appointment to any of said grades.” 

In an opinion dated June 12, 1883 (17 Op., 554), Attor- 
ney-General Brewster held that the Commission could not 
refuse to examine a person otherwise qualified on the 
ground that there was already a member of the family of 
such applicant in the public service. In passing upon this 
question the following language was used: 

“The disabihty in question is a fluctuating one, material 
only as regards ‘appointment.’ The state of things which 
creates it may exist at examination and disappear before 
appointment, or, vice versa, be nonexistent at examination 
and yet. have arisen at appointment. ‘ 

With so much of the opinion as passes upon the point 
necessary to the determination of the question under dis- 
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cussion, I find myself in entire accord. It seems to me 
clear that the Commission can not refuse to examine an 
applicant on the ground that such applicant may subse- 
quently be disqualified for appointment under section 9 of 
the act. 

While this is undoubtedly true, I can not agree that the 
enforcement of this section is, under the law, to be left to 
the appointing power alone. The civil-service act pro- 
vided a comprehensive scheme for determining the relative 
merit and fitness of certain classes of persons applying for 
positions in the public service. It authorized the Presi- 
dent to extend the classification from time to time as he 
might see fit, and to promulgate such rules as might be 
necessary for carrying the act into effect. It further cre- 
ated a Commission of three members, which was charged 
with the duty of assisting the President in preparing the 
rules which were to provide for open competitive examina- 
tions. The general management of these examinations 
has been, by every set of rules promulgated in accordance 
with this provision, vested wholly in the Commission. The 
whole object of the Commission’s existence is to determine 
who shall be eligible for appointment to positions in the 
(sovernment service. Its duty, among other things under 
the rules, has been to certify the first four, and in later 
vears, the first three, names from an appropriate register 
of eligibles, to the appointing officer who might make a 
requisition upon it. It has no more right to certify the 
name of a person disqualified under section 9, than to cer- 
tify a person habitually using intoxicating beverages to 
excess, and thus disqualified under section 8 of the act. 

I am of opinion, then, that the Civil Service Commission 
is authorized and required to withhold from certification 
the name of a person, two or more of the members of whose 
family are already in the public service under this act. 

Good faith requires that the fullest information shall be 
imparted to all applicants for examination. That being 
so, it is clearly proper for the Civil Service Commission, 
while examining persons to whom appointments could not 
be tendered at the time of examination, to inform such 
persons that unless the disability is removed before their 
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names are reached for certification, their names can not be 
certified. 

This answers the question asked by the Civil Service 
Commission. I might add that the practical advantages 
of the rule I have laid down, make it appear likely that 
Congress intended that all questions in regard to eligibility 
should be decided by the Commission, which has a complete 
record of all persons in the service and can, by reference 
to its own files, easily and expeditiously decide any ques- 
tion of this kind. 

The appointing officer, on the other hand, has no satis- 
factory method of determining whether a person certified 
has or has not near relatives in the service. | 

Respectfully, 
CHARLES J. BONAPARTE. 

The Presipenr. 


PURE-FOOD LAW—WHISKY—ETHYL ALCOHOL—BLEND. 





Opinion of April 10, 1907 (ante, p. 216), as to the construction of 
section 8 of the act of June 10, 1906 (34 Stat., 768), known as 
the pure-food law, reconsidered and reaflirmed. 

The primary aim of this law was to secure an accurate and service- 
able nomenclature for articles of food, and its construction is, 
therefore, governed by rules in some respects different from those 
applicable to statutes passed wholly for different purposes, as, 
for example, laws imposing duties on imports. 

Songress must be presumed to have legislated with reference to 
well-established processes in the manufacture and sale of dis- 
tilled spirits, and according to such practice, “ straight" whisky 
was mixed only with two substances besides mere coloring and 
flavoring materials, namely, with “straight” whisky of another 
kind and with ethyl! aleohol. 

I'he evident intent of the statute was to confine the use of the word 
* blend” to one kind of mixture and to forbid its use for another: 
and since such mixture must be either composed of two different 
kinds of whisky, or of whisky with one other substance generally 
mixed with it. namely. ethyl alcohol. it is clear that Congress 
intended to deny the designation “ blend” to a mixture of whisky 
and ethyl] alcohol. 

Ethyl alcohol can not. for the purposes of the pure-food law, be con- 
sidered to be a “ like substance ” to whisky. 
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‘rhe proper definition of the word “ whisky,” for this purpose, is a 
question of law, and the term Is to be given its ordinary signifi- 
cance as a word of everyday speech, and should not be understood 
in any comnnercial or scientific sense. 


DEPARTMENT OF JUSTICE, 
Vay 29, 1907. 


Sir: In accordance with your instructions, I gave a hear- 
ing on Wednesday, May 15, to persons desiring to submit 
to the Department criticism or other comment on my opin- 
ion of April 10 last past as to the construction of section 
8 of the act approved June 30, 1906, and generally known 
as the pure-food law. About thirty persons appeared on 
this occasion and a number’ of oral arguments were pre- 
sented, some critical and some approbatory of the opinion 
in question. At the conclusion of this argument I an- 
nounced my willingness to receive and consider any matters 
in writing which might be submitted to me touching its 
subject-matter, and, in response to several requests for a 
further hearing, stated that I would give these requests 
due consideration and announce later whether I saw any 
sufficient reason to comply with them. As heretofore stated 
to you verbally, I do not think any useful purpose would 
be served by another oral argument, and, with your ap- 
proval, I have therefore announced that in this respect 
the matter must be considered closed. I received a large 
number of written communications from various persons 
commenting on the opinion in question, and TI have care- 
fully considered all of them. I find no reason to withdraw 
the said opinion or to modify it in any respect, and I 
respectfully report that, in my Judgment, this opinion cor- 
rectly states the law on the subject to which it relates. As 
a matter of courtesy, however, to the gentlemen who have 
favored me with their views, and to remove some misappre- 
hensions which seem to exist respecting the opinion in 
question, [ think it appropriate to further consider in this 
final report some of the questions discussed at the oral 
hearing and in the written communications hereinbefore 
stated. ; 

It. seems to be thought by some of the critics of the opin- 
ion heretofore rendered that I considered myself bound by 


264 Pure-Food Law— Whisky—Ethyl Alcohol— Blend. 


the definition of “ whisky “ adopted by the Department of 
Agriculture and contained in the papers heretofore sub- 
mitted to me, and therefore that the correctness of the 
opinion, In so far as this depended upon an accurate defini- 
tion of the word in question, would be successfully im- 
peached by showing an error on the part of the said Depart- 
ment in its said definition. This view misapprehends the 
purport of the opinion. In point of fact, while stating, in 
substance, that I held the definition in question to be accu- 
rate for all purposes directly material to the subject under 
discussion, I yet ventured to respectfully question its entire 
necuracy, because, in the words of my opinion, it was not 
* quite broad enough to meet the general intent of the law 
of 1906.” Of course, if the proper definition of “ whisky ~ 
were a question of fact, this Department would be bound 
by the statements on the subject contained in the papers 
submitted to it when instructed to furnish an opinion; but 
T do not consider this a question of fact. When words 
are used in a technical or conventional sense, their proper 
definition must be established by evidence and found by a 
tribunal appropriate to pass upon questions of fact; but 
when the words are used in their ordinary meaning, then, 
in the words of Mr. Justice Gray in Via v. Hedden (149 
U. S., 306), “of that meaning the court 1s bound to take © 
judicial notice as it does in regard to all words in our own 
tongue, and upon such a question dictionaries are admitted, 
not as evidence, but only as aids to the memory and under- 
standing of the court;” that is to say, in the language of 
the Chief Justice in Sonn v. Magone (159 U.S., 421), “ the 
interpretation of words of common speech is within the 
judicial knowledge, and matter of law.” In the first of 
these two cases the Supreme Court held it to be a question 
of law whether tomatoes were fruits or vegetables; in the 
second, whether dried lentils and white beans were vege- 
tables or seeds; as it had previously determined in Afarrel 
v. Merritt (116 U. S., 11) that iron ore was a mineral sub- 
stance. I think, therefore, the proper definition of 
“whisky ” for the purposes of the pure-food law is a 
question of law, it being, to my mind, quite clear that for 
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these purposes the term is to be given its ordinary signifi- 
cance as a word of everyday speech, and is not to be under- 
stood in any commercial or scientific sense, as it might be by 
a distiller or rectifier, a chemist or a physician. For the 
purposes of my opinion, I had to determine its proper defi- 
nition just as in Fureha Vinegar Company v. Gazette 
Printing Company (385 Fed., 570) the court had to deter- 
mine the definition of “ cider,” and as in U. S. v. Ash (75 
Fed., 652) the court. took judicial cognizance of what was 
“ whisky ” and even of what was a “ whisky cocktail.” 

In establishing the meaning of “ like substances,” as used 
in the pure-food law, to determine whether a mixture 
shall be properly called a “ blend ” or a “ compound,” I was 
able to find no judicial authority which appeared to: me 
sufficiently in point to make its citation appropriate. The 
essential meaning of “ like,” as here used, is evidently “ of 
the same class,” and on what this class includes must de- 
pend the purpose of the classification, or, in other words, 
the ends of the law. The primary aim of the pure-food 
law, as explained in my previous opinion, is, in my judg- 
‘ment, to secure an accurate and serviceable nomenclature 
for articles of food, and its construction is therefore gov- 
erned by rules in some respects different from those apph- 
cable to statutes passed for wholly different purposes, as, 
for example, laws imposing duties on imports; therefore, 
although my attention had been called, even before the 
hearing on May 15, to certain decisions of the Supreme 
Court construing the phrase “of similar description,” 
which may be assumed argument? gratia to be synonymous 
with “ like,” I did not consider it necessary in that opin- 
ion. to cite or discuss these decisions. It may be, however, 
well for me to here point out that if they are to be regarded 
as authorities relevant to the question considered in this 
connection in the previous opinion, namely, whether ethyl 
alcohol and whisky are “ like substances,” they appear to 
fully sustain the conclusion therein announced. In @reen- 
leaf v. Goodrich (101 U.S., 278) and Schmieder v. Barney 
(113 U. S., 646) the Supreme Court held that the simi- 
larity required by this designation is “a similarity in re- 
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spect to the product and its adaptation to uses and to its 
uses, and not merely to the process by which it was pro- 
duced,” and that the material question to be determined 
in each case would be whether “the goods were or not 
substantially the same or substantially different.” Now 
I think it 1s quite clear that, while there may be a similarity 
in the processes whereby whisky and ethyl! alcohol, re- 
spectively, are produced from grain mash, alcohol and 
whisky are not, according to the common understanding of 
the general public, similar in their respective adaptation to 
uses and their respective uses in fact. I believe that ac- 
cording to the first thought of an ordinarily intelligent and 
well-informed man whisky 1s adapted for use, and is used, 
as a beverage, and alcohol is adapted for use, and used, in 
inedicine or in the arts, and I am satisfied that such a man, 
if asked the question, would, in a great majority of in- 
stances, reply without hesitation that alcohol and whisky 
were substantially different and not substantially the same 
things. 

It was developed at the hearing before me that some, at 
least, of the dealers in whisky who questioned the correct- 
ness of my opinion claimed that ethyl alcohol and whisky 
are not merely “ like,” but identical; that whisky is ethyl 
alcohol and ethyl alcohol is whisky. Their argument was, 
in substance, that ethyl alcohol was whisky from which 
certain congeneric substances, termed by them “ impurities,” 
had been removed; and whisky was ethyl alcohol in which 
these “ impurities ” had been allowed to remain, or to which 
some substitute for them had been added. Now it is ob- 
vious that “impurities” 1s a question-begging term, and, 
if it be admitted that substances so designated are really 
congeneric with the whisky it is an illogical and therefore 
an inappropriate designation. Pearls in an oyster may be 
the result of disease or injury to the animal, but when we 
speak of * pearl-bearing oysters” they constitute a very 
important portion of the idea thus expressed. If the so- 
called “ impurities ” are an essential part of whisky, or, in 
other words, if, in the language of the definition of the De- 
partment of Agriculture. they “ give character to the dis- 
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tillate,” then it is as inaccurate to describe a substance desti- 
tute of them as “ purified” or “ rectified ” whisky as it 
would be to speak of sugar and water as “ lemonade without 
lemons.” | 

To show how the Congress intended the pure-food law, 
and especially the provision as to “like substances,” 
* blends,” and “ compounds,” to be construed, my attention 
has been called to remarks of speakers in debate on the bill 
and to proceedings before committees of one or the other 
TIouse of Congress. In the language of Mr. Justice Peck- 
ham, in U. S. v. Trans-Missourt Freight Association (166 
U. S., 318), “there is * * * a general acquiescence in 
the doctrine that debates in Congress are not appropriate 
sources of information from which to discover the meaning 
of the language of a statute passed by that body. * * * 
The reason is that it is impossible to determine with cer- 
tainty what construction was put upon an act by the mem- 
bers of a legislative body that passed it by resorting to the 
speeches of individual members thereof. Those ~who did 
not speak may not have agreed with those who did, and 
those who spoke might differ from each other, the result 
being that the only proper way to construe a legislative act 
is from the language used in the act, and, upon occasion, 
by a resort to the history of the times when it was passed.” 
Thus construed, there would seem to be little difficulty in 
determining the purpose of the Congress in restricting the 
use of the word “ blend ” to a mixture of * like substances,” 
supposing, of course, that this provision was inserted with 
a view énxter alia to the labeling or branding of whisky. 
The Congress must be presumed to have legislated with ref- 
crence to well-established processes in the manufacture and 
sale of distilled spirits. There can be no doubt that, ac- 
cording to such practice, “straight ~ whisky was mixed 
only with two substances besides mere coloring and flavor- 
ing materials, namely, with “straight ” whisky of another 
kind and with ethyl alcohol. There is an evident intent 
on the face of the statute to confine the use of the word 
“blend” to one kind of mixture and to forbid its use for 
another kind of a mixture: and since the Congress must be 
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supposed- to have legislated with regard to existing facts, 
and, consequently, since the mixture to which it intended to 
deny the designation “ blend ” must be either a mixture of 
two different kinds of whisky or a mixture of whisky with 
the one other substance generally mixed with it—namely, 
ethyl! alcohol—it follows that, unless we are prepared to say 
that ethyl alcohol is more “like” to whisky than one 
whisky is to another, it 1s reasonable to conclude that the 
Congress intended to deny the designation “blend” to a 
mixture of whisky and ethyl alcohol. If this provision 
was, In fact, inserted with some reference to whiskies 
(which seems to be generally assumed as a fact by both 
sides to this controversy), then it is impossible to see why 
the provision as to blends and compounds was inserted at 
all, if the Congress considered whisky and ethvl alcohol 
to be “ like substances.” So far as I am informed, no com- 
bination of whisky with another substance was manufac- 
tured and sold, either as a “ blend ” or otherwise, when the 
pure-food law was enacted, to which the designation 
“blend” could be denied, or which could be properly 
labeled a “ compound.” if the Congress held ethyl alcohol 
to be a “ like substance * to whisky. I have found, there- 
fore, no difficulty in concluding that, according to all the 
well-established canons of statutory construction, these 
two kinds of spirits are not to be considered “ hke sub- 
stances ” for the purposes of the pure-food law. 

Of course, if the Congress thinks they should be, effect 
ean be readily given to the legislative will by an amendment 
of the law. However, having given a very patient and 
careful consideration to the entire subject, I respectfully 
advise you that, as above stated, the opinion already ren- 
dered must stand as that of this Department; and I sug- 
gest that parties whose interests may suffer from the 
administration of the law as thus determined take, as soon 
as may be practicable, appropriate measures to obtain a 
judicial determination of the questions involved. 

I remain. sir, vours respectfully, 
CHARLES J. BONAPARTE. 


The PReEsIDENT. 


The President. 269 


THE SECRETARY OF AGRICULTURE 
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EMPLOYMENT OF 


The Secretary of Agriculture is not authorized to pay the expenses 
of. geologists employed by the Geological Survey of the Depart- 
ment of the Interior to examine mining claims in forest reserves 
out of the appropriation “General expenses, Forest Service, 
* * * to protect, administer, improve, and extend the national 
forest reserves” (act of June 30, 1906, 34 Stat., 683), or the 
appropriation raised by section 5 of the act of February 1, 1905 
(33 Stat., 628), for the “ protection, administration, improvement, 
and extension of the Federal forest reserves.” where such em- 
ployment is for the purpose of securing the cancellation of those 
claims and the geologists are to be wholly under the control of 
and paid by the Department of the Interior. 

The Secretary of Agriculture has, however, the right to make any 
investigations necessary or appropriate to the proper discharge 
of his duties “to protect, administer, improve, and extend the 
national forest reserves,” and for these purposes the ascertain- 
ment of the geological conditions of the soil in certain parts of 
these reserves may be obviously relevant and the employment of 
the geologists above referred to clearly within his authority. 

Information thus obtained may be placed at the disposition of the 
Department of the Interior and used for any purpose appropriate 
to the duties of that Department. 


DEPARTMENT OF JUSTICE, 
June 10, 1907. 

Sir: In accordance with your instructions, I have exam- 
ined the two decisions of the Comptroller of the Treasury 
bearing date May 2 and May 27, 1907, respectively, and 
the several communications from the Departments of the 
Interior and of Agriculture accompanying the same, and 
submit my opinion respecting the question of law therein 
discussed. This question is thus stated in the Memorandum 
of the Law Officer of the Forest Service to the Comptroller 
requesting a reconsideration of the former of these deci- 
sions : 

“May the Secretary of Agriculture, out of the appro- 
priation ‘General expenses, Forest Service, * * * to 
protect, administer, improve, and extend the national for- 
est reserves’ (act of June 30, 1906, 34 Stat., 683), or the 
appropriation raised by section 5 of the act of February 
1, 1905 (33 Stat., 628), for the ‘ protection, administration, 
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improvement, and extension of the Federal forest reserves.” 
pay the expenses of geologists employed by the Geological 
Survey of the Department of the Interior to examine min- 
ing claims in forest reserves with a view to securing the 
cancellation. of such claims, such geologists to be wholly 
under the control of and paid by the Department of the 
Interior?” 

The italics in this citation are my own. 

There can be, I think, no doubt that, under ordinary cir- 
cumstances, a specific appropriation for a purpose partic- 
ularly designated is so far exclusive that it prohibits the 
expenditure for that particular purpose of money covered 
by a general appropriation which might be otherwise avail- 
able for the said purpose. This view accords with the 
spirit and intent of section 3678, Revised Statutes, cited by 
the Comptroller in his second decision, and which is in the 
words following: 

“All sums appropriated for the various branches of ex- 
penditure in the public service shall be applied solely to 
the objects for which they are respectively made, and for 
no others.” 

In this case the Secretary of the Interior has a specific 
appropriation of $250,000— 

“to meet the expenses of protecting timber on the public 
lands and for the more efficient execution of the law and 
rules relating to the cutting thereof; of protecting public 
lands from Ulegal and fraudulent entry or appropriation ; 
and of adjusting claims for swamp lands and indemnity 
for swamp lands.” | 

Moreover, the “transfer act,” approved February 1, 1905 
(33 Stat., 628, sec. 1), provides that— 

“The Secretary of the Department of Agriculture shall, 
from and after the passage of this act, execute or cause to 
be executed all laws affecting public lands heretofore or 
hereafter reserved under the provisions of section twenty- 
four of the act enfitled ‘An act to repeal the timber-culture 
Jaws, and for other purposes,’ approved March third, eight- 
een hundred and ninety-one, and acts supplemental to and 
amendatory thereof, after such lands have been so reserved. 
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excepting such laws as affect the surveying, prospecting, 
locating, appropriating, entering, relinquishing, reconvey- 
ing, certifying, or patenting of any of such lands.” 

The passage which I have italicized in this quotation 
indicates very clearly an intention on the part of the Con- 
gress that the Department of the Interior and not the De- 
partment of Agriculture should administer the laws relat- 
ing to the cancellation of fraudulent or irregular claims to 
public lands within the forest reserves, and, taken in con- 
nection with the other provisions of law above cited, it 
shows, 1n my opinion, as the question ts stated in the 
‘“ Memorandum ” first quoted, that the said question must 
be answered, as the Comptroller has answered it, in the 
hegative. 

I think, however, that this answer is required or even 
justified only by so much of the said question as I have put 
in italics. Were these words omitted and the question put 
as follows: 

“May the Secretary of Agriculture, out of the appro- 
priation ‘General expenses, Forest Service, * * * to 
protect, administer, improve, and extend the national for- 
est reserves’ (act of June 30, 1906, 34 Stat., 683), or the 
appropriation raised by section 5 of the act of February 1, 
1905 (33 Stat., 628), for the * protection, administration, 
improvement, and extension of the Federal forest reserves,’ 
pay the expenses of geologists employed by the Geological 
Survey of the Department of the Interior to examine min- 
ing claims in forest reserves? ” 

I should have no difficulty in answering it “ves.” Not 
only has the Secretary of Agriculture very clearly the right 
to make any investigations necessary or appropriate to the 
proper discharge of his duties “ to protect, administer, im- 
prove, and extend the national forest reserves,” and for 
these purposes the ascertainment of the geological condi- 
tions of the soil in certain parts of these reserves may be 
cbviously relevant, but, as noted by the law officer of the 
Forest Service in his letter to the Comptroller of May 18, 
1907, the appropriation acts approved June 30, 1906 (34 
Stat., 684), and March 4, 1907 (ibid., 1269), expressly 
authorize the expenditure of this appropriation “ to ascer- 
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tain the natural conditions of * * * the national for- 
ests.” Neither the Comptroller nor the Attorney-General is 
In any wise concerned with the use which the Secretary of 
Agriculture may propose to make of the information thus 
ecquired; the information itself being relevant to the dis- 
charge of his duties under the law, it must be presumed 
that it is acquired for use in connection with the duties 
aforesaid, in the absence of an official statement that it is 
acquired for other purposes. The fact that some one may 
have attempted to locate a mining claim on the part of the 
torests so investigated can not affect the right of the Secre- 
tary of Agriculture to make the investigation; nor is it 
material that this fact may have suggested to the Secretary 
the advisability of having the “ natural conditions ” of the 
particular tract investigated. 

Of course, when any information has been thus obtained 
by the Department of Agriculture the President can place 
it at the disposition of the Department of the Interior (or 
any other Department) to be used for any purpose appro- 
priate to the duties of the last-mentioned Department, and, 
no less obviously, the geologists or other persons employed 
by the Department of Agriculture to obtain this informa- 
tion may be required to testify or otherwise cooperate in 
any proceedings undertaken by the Department of the 
Interior to secure the cancellation of fraudulent or irregu- 
lar claims. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The Prrsipent. 


NUMBER OF PASSENGERS ALLOWED ON STEAMBOATS—- 
ENFORCEMENT OF THE LAW. 


The duty of enforcing the law Hmiting the number of passengers a 
steamer may carry rests equally on officers of the customs and 
on steamboat inspectors under section 4496, Revised Statutes: 
and the Secretary of Commerce and Labor, the Stenmboat-Inspec- 
tion Service having been transferred from the Treasury Depart- 
ment to his Department. has the authority to appoint additional 
inspectors at certain ports and to assign them to the duty in 
question, but he is not authorized to assume entire control of the 
enforcement of this provision of the law. 


The Secretary of the Treasury. 273 


The “inspectors aforesaid,” referred to in section 30 of the act of 
February 28, 1871 (16 Stat., 440). from which section 4496, 
Revised Statutes, is tnken, were local inspectors of steam vessels, 
and therefore the words “all inspectors,” in section 4496, refer 
to such inspectors, being the only ones included in Title LIT of 
the Revised Statutes, and not to inspectors of customs. 


DEPARTMENT OF JUSTICE, 
June 12, 1907. 

Sir: Your letter of May 28 inquires whether the en- 
forcement of the limitations of the law as to the number of 
passengers which a steamer may carry is a duty which 
should be performed by the Secretary of Commerce and 
Labor, through the agents of that Department, or by the 
Secretary of the Treasury, through the agency of the 
inspectors of customs. 

Title LII, Revised Statutes, “ For the Regulation of 
Steam Vessels,” is divided into two chapters, the first of 
which deals with the inspection of vessels and the second 
with the transportation of passengers and merchandise. 

The appointment of a supervising inspector-general 1s 
provided for by section 4402, to superintend the adminis- 
tration of the steamboat-inspection laws. Section 4404 
provides for the appointment of 10 supervising inspectors 
to supervise local boards of inspectors. Section 4414, as 
amended by acts of 1887, 1890, 1895, 1897, 1898, 1900 (vol. 
3, U. S. Comp. Stat., p. 3020), provides for an inspector 
of hulls and an inspector of boilers at each of certain enu- 
merated collection districts, and also for assistant inspectors, 
to be appointed by the Secretary of the Treasury in collec- 
tion districts where there are 225 steamers and upward 
to be inspected annually. The duties of such inspectors 
are prescribed by succeeding sections; they relate mainly 
to the inspection of hulls, machinery, and safety appli- 
ances. In addition, however, these inspectors are required 
by section 4450 to “investigate all acts of incompetency 
or misconduct committed by any licensed officer while act- 
ing under the authority of his license;” and for this pur- 
pose the inspectors may summon and compel the attendance 
of witnesses, and if they are satisfied that such licensed 
officer is incompetent or has been guilty of misconduct, 
etc., or has willfully “ violated any provision of this title, 
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they shall immediately suspend or revoke his license.” 
Since the provisions of this title relate not only to the 
mspection of the vessels themselves, but to the transporta- 
tion of passengers (ch. 2), it 1s the duty of inspectors to 
investigate as well violations of the provisions limiting the 
number of passengers to be carried (secs. 4464, 4465). 

Section 4464 requires the inspectors to state in every 
certificate of inspection granted to passenger steamers the 
number of passengers that may be carried with prudence 
and safety, and section 4465 makes it unlawful to take on 
board a greater number of passengers than is stated in 
such certificate, and imposes a penalty for violation of the 
provision. Special permits may be issued by the inspectors 
to excursion steamers, stating the additional number of 
passengers that may be carried, etc. (Sec. 4466.) Section 
4496 provides: 


“All collectors, or other chief officers of the customs, and 
all inspectors within the several districts shall enforce the 
provisions of this title against all steamers arriving and 
departing.” 


And by section 4497 “every collector, or other chief 
officer of the customs, or inspector,” who omits any duty 
under the preceding section is liable to removal from office 
and to a penalty. 

It seems beyond question that the “ inspectors ” referred 
to in sections 4496 and 4497 are the local inspectors so fre- 
quently mentioned throughout the entire title as belonging 
to the Steamboat-Inspection Service. Customs inspectors 
are not referred to in any of the sections, and the wording 
and punctuation of sections 4496 and 4497 would seem to 
make it perfectly clear what inspectors are meant. It 
might be suggested that because the words “ all inspectors ™ 
are used in section 4496, customs inspectors are intended to 
be included thereby, but it is much more likely that steam- 
boat inspectors only are meant, while customs inspectors 
would be included in fact in the opening phrases of the 
section, because a collector or other chief officer of customs 
proceeding to enforce the law under section 4496 would 
necessarily perform the particular duty here in question 
by subordinates, namely, customs inspectors. 
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Further, an examination of the original act from which 
Title LII of the Revised Statutes was drawn, together 
with prior acts relating to the same subject, shows conclu- 
sively that the inspectors referred to in section 4496 are 
steamboat inspectors and not inspectors of customs. (Sec. 
10, act of Feb. 28, 1871, 16 Stat., 440; secs. 9, 24, act of 
Aug. 30, 1852, 10 Stat., 615; sec. 3, act of July 7, 1838, 5 
Stat. 304.) By these acts provision was made for steam- 
boat inspectors, referred to throughout the legislation as 
inspectors and local inspectors, who were constantly appro- 
priated for as “local inspectors of steam vessels” (e. g., 
appropriation acts of July 15, 1870, March 3, 1871, 16 
Stat., 292, 496, 516). 

The act of February 28, 1871 (supra), from which sec- 
tion 4496 is taken, provides (sec. 30) : 


“That it shall be the duty of the collectors or other chief 
officers of the customs and of the inspectors aforesaid 
within the said several districts, to enforce the provisions 
of law against all steamers arriving and departing, etc.” 


In my opinion, there can be no doubt, upon consideration 
of the entire series of acts, that the “ inspectors aforesaid ” 
were the local inspectors of steam vessels, and, therefore, 
that the phrase “ all inspectors,” in section 4496, refers to 
such inspectors, being the only ones included within that 
title of the Revised Statutes, and not to inspectors of 
customs. 

It seems especially appropriate that the inspectors who 
are charged with the duty of issuing certificates of inspec- 
tion to passenger steamers, stating the number of passen- 
gers that may be carried with prudence and safety (sec. 
4464), shall also be charged with the duty of seeing that 
the requirements of the law are complied with. 

The duty, then, of enforcing the law hmiting the number 
of passengers a steamer may carry appears to rest equally 
on officers of the customs and steamboat inspectors under 
section 4496; and the Secretary of Commerce and Labor, 
the steamboat-inspection service having been transferred 
from the Treasury Department to his Department, has the 
authority to appoint additional inspectors at certain ports 
and to assign them to the duty in question. (Sec. 4414, 
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Revised Statutes, as amended, vol. 3, U. S. Comp. Stat.. 
3020, 3021; act of Feb. 14, 1903, establishing the Depart- 
ment of Commerce and Labor, sec. 10, 32 Stat., 825, 829.) 
The Secretary of Commerce and Labor states that he 1s 
advised that “hitherto officers of the customs have been 
regarded as primarily responsible for the observation of 
those requirements which are enforced by the levy of fines. 
slthough officers of the Steamboat-Inspection Service have 
very generally cooperated with them and have borne a 
share of the work of counting passengers,” but that the 
luw could be more efficiently enforced if the responsibility 
were not divided, and he suggests that the Department of 
Commerce and Labor take over the task altogether. This, 
however, 1s not authorized as the law now stands, the duty 
of enforcing the provisions in question, as has been seen, 
resting upon customs authorities as well as upon steamboat 
inspectors and not belonging exclusively to either. 
Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


SURETY COMPANIES—STATUTORY REQUIREMENTS— 
VALIDITY OF BOND. 


The validity of a bond executed jointly and severally by the Ameri- 
can Surety Company, of New York, and the People’s Trust Com- 
pany, of Lancaster, Pa., guaranteeing the faithful performance of 
the duties of a pay officer of the Navy, is not impaired by the 
fact that the latter company has not obtained the written 
authority of the Attorney-General to do business, as required by 
the act of August 13, 1894 (28 Stat., 279). 

The People’s Trust Company, having exercised the powers con- 
ferred by its charter and received the benefit arising therefrom, 
can not discharge itself from the duties imposed by the above- 
named act, notwithstanding the company has not complied with 
certain statutory requirements to which the State alone can 
object. 

DerarRt MENT OF JUSTICE, 
June 14, 1907. 


Sir: I have the honor to acknowledge the receipt of your 
Jetter of the Ist instant relating to a bond executed jointly 
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and severally by the American Surety Company, of New 
York, and the People’s Trust Company, of Lancaster, Pa., 
guaranteeing, in the full amount thereof, the faithful per- 
formance of the duties of a pay officer of the United 
States Navy. The bond has been approved by you. I 
assume that the People’s Trust Company had the requisite 
corporate power. 

You desire my opinion as to whether the validity of the 
bond or the obligation of either of the sureties is impaired 
by the fact that one of them is not authorized by the 
Attorney-General to act as surety in United States matters. 

The act of Congress of August 13, 1894 (28 Stat., 279), 
provides that any company having the necessary corporate 
power and a capital stock of not less than $250,000 in 
cash, or its equivalent, may execute as sole surety any 
bond required or permitted by the laws of the United 
States to be executed with one surety or with two or more 
sureties; and requires that, before being in a position to act 
as surety, the company shall have from the Attorney- 
General authority in writing to do such business. 

The American Surety Company has complied with the 
provisions of the law and is authorized to execute the bond 
as sole surety. The People’s Trust Company has no such 
authority. The doubt suggested by your letter is whether, 
in the absence of authority upon the part of the People’s 
Trust Company, its contract of insurance, whether executed 
jointly or severally, is invalid or renders invalid the entire 
contract executed by both sureties. 

Although the People’s Trust Company has not comphed 
with the statutory requirements, yet, inasmuch as it has 
exercised the péwers conferred by its charter and received 
the benefits arising therefrom, the duties imposed upon it 
by the act will attach, from which it can not discharge 
itself. This position is fully sustained by the authorities. 
Beach on Private Corporations, 24; Abbott v. Aspinwall, 
26 Barbour (N. Y.), 206; Dooley v. Cheshire Glass Co., 
15 Gray (Mass.), 495; JWerrick v. Reynolds Co., 10i 
Mass., 384; Hawes v. Anglo-Sacon Co., 101 Mass.. 394; 
Whitney v. Wyman, 101 U.S... 392, and cases cited. 
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In the Whitney v. Wyman case the defense was made that 
at the date of the letters ordering the machinery the cor- 
poration was forbidden to do business, not having filed 
its articles of association, as required by statute. To this 
defense the Supreme Court held that the “ corporation 
having assumed by entering into the contract with the 
plaintiff to have the requisite power, both parties are 
estopped to deny it. * * * The restriction imposed by 
the statute is a simple inhibition. It did not declare that 
what was done should be void nor was any penalty pre- 
scribed. No one but the State could object. The contract 
is valid as to the plaintiff, and he has no right to raise the 
question of its invalidity.” 

In reply, then, to your inquiry, I have the honor to say 
that, in my opinion, the validity of the bond or the obliga- 
tion of either of the sureties is not impaired by the fact that 
one of them has not the written authority required by the 
act of Congress of August 13, 1894. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


EIGHT-HOUR LAW—JETTY WORK, COLUMBIA RIVER. 


The act of August 1, 1892 (27 Stat., 340), known as the eight-hour 
law, applies to the jetty work at the mouth of the Columbia 
River, which is being conducted directly by the Government, and 
those employed upon that work who come fairly within the mean- 
ing of the words “laborers and mechanics” should be restricted 
to eight hours of effective labor in any one calendar day, irrespec- 
tive of enforced idleness on other days, except ih case of a sudden 
emergeney requiring prompt action. 

The exception, in section 1 of that act, of cases of extraordinary 
emergency, was designed to excuse overtime work which must be 
rendered to avert some sudden unusual emergency, unexpectedly 
arising and calling for prempt action. 


DEPARTMENT OF JUSTICE, 
June 17, 1907. 
Sir: I have the honor to respond to vour note of June 
10, 1907, in which you refer to me a letter from Lieutenant- 
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Colonel Roessler, Corps of Engineers, with a request for 
my opinion as to the applicability of the eight-hour law, 
so called (27 Stat., 340), to the jetty work at the mouth of 
the Columbia River, which is being conducted directly by 
the Government. 

The: facts are stated as follows: The jetty, when com- 
pleted, will consist of a pile trestle 63} miles in length, with 
an enrockment of rubblestone superimposed. About 5 
miles of the jetty have been constructed, and the work’ is 
now centered upon the outer 2 miles of this portion, which 
“as exposed to the full force of the breakers which have 
made the bar of the Columbia River a terror to all navi- 
gators. The seas are never smooth and often rough, even 
during the summer season, rendering the operation of con- 
structing the pile trestle and conveying rock over it a mat- 
ter of considerable risk to hfe and property.” The work 
seems to be steadily progressing, but it is hable to frequent 
interruptions. Sometimes there is no interruption for two 
or three days, and again all work, except small jobs on 
shore, must be suspended for periods varying from a few 
hours to several days. The delays are occasioned partly by 
fogs, which prevent the barges bearing the stone from 
reaching their destination as soon as required, and partly 
because of vibrations imparted to the trestle by the action 
of the waves, which stop, for varying periods, the work of 
the pile driver and the carriage of the stone. On account 
of these natural causes, hindering the speedy completion of 
the jetty, it seems that laborers and mechanics are worked 
over eight hours a day when conditions are favorable. 
The question of preventing this overtime work has been 
considered by the officer in charge of the construction, but 
he believes that the employment of an extra gang of men is 
not practicable. The impracticability of emploving an extra 
shift, however, does not arise from any difficulty inherent 
in the project. It 1s based almost entirely on economical 
considerations of speedy and cheap methods. He says: 

“The question of providing an extra gang of men has 
had careful consideration, but it is believed to be wholly 
impracticable. If an extra gang were employed, the two 
gangs would have probably not over five hours per day, on 
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an average, a month during the working season, and many 
days at.a time at least one gang would be in idleness * * *. 
Even if the employment of two gangs were feasible from 
other reasons, it would still be very objectionable from the 
delays that would result in changing from one gang to 
another, such changes being likely to come at a time when 
the interruption would mean the loss of a valuable oppor- 
tunity. It is estimated that the labor item alone would be 
increased from 60 to 80 per cent if it should become neces- 
sary to employ two gangs of laborers.” 

Upon consideration of all the facts, it fairly appears, in 
my opinion, that the difficulties of construction are such as 
were known and fully appreciated at the time of the pre- 
liminary survey. They are not so grave as to compel the 
conviction that Congress never could have intended the 
statute to apply to such work. In the cases of HLustern 
Dredging Company v. The United States and Bay State 
Dredging Company v. The Cnited States (206 U.S., 246), 
the Supreme Court, in holding that dredging an arti- 
ficial channel is not one of the “ public works ” intended by 
Congress, assigned as one of its reasons “the very great 
difficulty, if not impossibility, of dredging in the ocean, if 
such a law is to govern it * * *.” Here, however, it 
appears to me that the difficulty results at most merely in 
an inconvenience, and, as was pointed out in the dissenting 
Opinion in those cases, that “is a consideration fit to be 
addressed to Congress ” rather than to the courts or admin- 
istrative officers. The work belongs to the United States 
and is a complete whole, having structural unity and a per- 
manent existence, and is within the rule laid down in those 
cases. 

Nor does it seem to me that the facts show a case of 
extraordinary emergency within the exception to the law 
contained in its first section, “in case of extraordinary 
emergency.” That exception was not intended to have a 
wide but a narrow operation, and was mainly designed to 
excuse overtime work which must be rendered to avert some 
sudden, unusual exigency quickly and unexpectedly aris- 
ing and calling for prompt action. In EU/is v. The United 
States (206 U.S., 246, 257). it was said: 
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“ It needs no argument to show that the disappointment 
of a contractor with regard to obtaining some of his mate- 
rials, a matter which he knew involved some difficulty of 
which he took the risk, does not create such an emergency 
as is contemplated in the exception to the law.” 

In the lower court the judge had instructed the jury: 

«* * * an extraordinary emergency * * * Its the 
sudden, unexpected happening of something not of the 
usual, customary, or regular kind, demanding prompt action 
to avert imminent danger to hfe, limb, health, or property. 
The possibility of danger is not enough.” 

This ruling, indirectly approved by the Supreme Court, 
was adopted in the case of The United States v. The Sheri- 
dan Kirk Contract Company (149 Fed Rep., 809, 813) ; by 
Attorney-General Moody, now Mr. Justice Moody, in a 
circular letter dated October 31, 1906, and by your Depart- 
ment in two circulars. ) 

In Circular No. 33, under date of July 30, 1906, it was 
said: 

“Attention is called to the fact that the emergency pro- 
vision in the law is considered to cover any extraordinary 
emergencies which can not be foreseen, such as might be 
necessary for saving life or property of the United States. 
and not cases which depend for their emergency solely upon 
economical methods of work or importance of rapid con- 
struction.” 

Again, in Circular No. 62, under date of December 2¢. 
1906, it was said: 

“An ‘extraordinary emergency ’ under the act is one not 
to be foreseen in time to avoid the necessity of exceeding the 
limit of the fixed daily hours of labor by the employment 
of more men or more shifts of men. J/ore economical con- 
siderations do not affect the question at all. It is to be 
assumed that in making the requirement Congress knew 
that under many conditions the law would impose great 
expense upon the Government.” 

Although there can be no doubt that in the prosecution 
of this work in this dangerous locality extraordinary emer- 
gencies within the exception to the law have arisen and will 
arise, still, upon the facts stated, Tam of opinion that no 
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case of continuing extraordinary emergency exists, and, 
therefore, upon the questions suggested by your communi- 
cation you are advised that the eight-hour law applies to 
this work, and that I fully concur with the view of your 
Department, as expressed in the circulars quoted above, 
that those who fairly come within the ordinary meaning of 
the words “laborers and mechanics ” should be restricted 
to no more than eight hours of effective labor upon each 
calendar day, irrespective of enforced idleness on other 
days, except when a sudden emergency must be met by 
prompt action. 
Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


COMPROMISE—VIOLATION OF THE OLEOMARGARINE LAW. 


The officers of the Treasury Department are authorized, in aceord- 
ance with the provisions of section 3229, Reyised Statutes. to 
compromise a case involving a violation of the ‘ Oleomargarine ” 
statutes, upon terms which, in their judgment, are just and rea- 
sonable. 

DEPARTMENT OF JUSTICE, 
June 18, 1907. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of May 10, inclosing an opinion of the Solicitor of 
Internal Revenue, and requesting my opinion upon two 
questions: 

First. Whether under section 3229 of the Revised Stat- 
utes, the Secretary of the Treasury is authorized to com- 
promise a case involving a violation of the provisions of 
the “ Oleomargarine ” statutes, where an offer of compro- 
mise had been made. 

Second. Whether the Secretary of the Treasury would. 
have power to accept 2 compromise after the assessment 
was made, the taxpayer being solvent. ) 

Under the facts as stated to me it 1s unnecessary for me 
{o express an opinion as to the individual merits of the 
case. That matter is primarily within the province of the 
Commissioner, 
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Section 3229, Revised Statutes, is broad and general in 
its terms. It provides for the compromise of both criminal 
und civil cases. Its provisions extend to cases both before 
and after suits commenced. While in the one case the 
action of the Commissioner must be with the advice and 
consent of the Secretary of the Treasury, and in the other 
with the advice and consent of the Secretary and the rec- 
ommendation of the Attorney-General, the intention of the 
Legislature evidently was to place the authority and respon- 
sibility primarily with the Commissioner. 

This section may be, and has been, considered in connec- 
tion with section 3469, Revised Statutes. By that section. 
upon a report of a district attorney, or any special attorney 
or agent having charge of any claim in favor of the United 
States, showing in detail the condition of such claim, and 
the terms upon which the case may be compromised and 
recommending that 1t be compromised upon the terms so 
offered, and upon the recommendation of the Solicitor of 
the Treasury, the Secretary is authorized to compromise 
the claim. The only restriction is as to one arising 
under the postal laws. 

It is clear that section 3229 (supra), which is restricted 
to cases under the internal-revenue laws, is much broader 
in its language than section 3469. The initiative of action 
is with the Commissioner. It is unnecessary to say that he 
is obliged to proceed with regard to the facts in the case 
as to neglect or violation of law by the persons reported to 
him. The statute provides that when the compromise is 
made there shall be placed on file in the office of the Com- 
missioner, the opinion of the Solicitor of Internal Revenue, 
with his reasons therefor, with the statement of the amount 
of tax assessed, the amount of additional tax or penalty 
imposed by law in consequence of the neglect or delin- 
quency of the persons against whom the tax is assessed, and 
the amount actually paid in accordance with the terms of 
the compromise. 

This matter was carefully considered by my predecessor. 
Attorney-General MacVeagh (17 Op., 213), in an opinion 
upon the general power of the Secretary in cases submitted 
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to him for compromise. I refer you to his reasoning and 
tc the conclusion he there reached. ; 

I reply, then, that the officers of the Department of the 
Treasury, in accordance with the provisions of section 
3229 (supra), are fully authorized to make the compromise 
alluded to upon terms which. in their judgment, are just 
and reasonable. 

In view of the facts presented to me, no assessment hav- 
ing been made, I do not deem it advisable or necessary to 
further answer the second question addressed to me. 

Respect fully, : 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND [LABOR. 


IMMIGRATION-—CONTRACT LABOR. 


Two alien lithographic artists, who came to the United States in 
pursuance of a contract of employment entered into with the 
American Lithographic Company, of New York, their passage 
being prepaid by that company, and who have been excluded upon 
the ground that thelr admisslon would be in violation of the acts 
of February 26, 1885 (23 Stat., 332), and March 3, 1903 (32 Stat.. 
12138), relating to contract labor, should be admitted, it being 
shown beyond reasonable doubt that there are not a sufficient 
number of lithographic artists in the country at the present time 
to meet the demands of business. 


DEPARTMENT OF JUSTICE, 
June 18, 1907. 

Sir: [have the honor to acknowledge receipt of vour let- 
ter of May 23, with inclosures, in which my attention is 
invited to the case of two aliens detained at New York, who 
have been excluded from the United States by the decision 
of a board of special inquiry on the ground that their admis- 
sion would be a violation of the provisions of the acts of 
February 26, 1885 (23 Stat., 332), and March 3, 1903 (32 
Stat., 1213), relating to contract labor. From this decision 
of the board an appeal has been taken to vou, and my opin- 
ion Is asked as to what your decision should be. 

It appears from the testimony taken at the hearings held 
by the board that the ahlens in question—August Kurz- 
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dorfer and John Haering—are lithographic artists and 
natives of Germany, who are coming to this country in pur- 
suance of a contract of employment entered into by them 
with the American Lithographic Company, of New York. 
The company, through an agent abroad, prepaid their pas- 
sage, and agreed to employ them for a period of one year 
at a stipulated weekly salary. 

Unless saved by an excepting clause or a proviso, this 
contract is squarely within the prohibition of the statutes 
referred to. While this is not denied by the appellants, it 
is insisted in their behalf that, under the first proviso of 
section 5 of the act of February 26, 1885 (supra), and the 
second and third provisos of section 2 of the act of March 
2, 1903 (supra), they should be admitted. 

The material part of section 5 of the act of 1885 reads as 
follows: 

“* * * Provided, That skilled labor for that pur- 
pose can not be otherwise obtained; nor shall the provisions 
of this act apply to professional actors, artists, lecturers, or 
singers, nor to persons employed strictly as personal or 
domestic servants: * * *” 

Section 2 of the act of 1903 specifies certain classes of 
persons who shall be excluded; among others, “ those who 
have been, within one year from the date of application for 
admission to the United States, deported as being under 
offers, solicitations, promises, or agreements to perform 
labor or service of some kind therein.” This section also 
contains the following provisos: 

ee 8 * And provided further, That skilled labor may 
be imported if labor of hke kind unemployed can not be 
found in this country: And provided further, That the pro- 
visions of this law applicable to contract labor shall not be 
held to exclude professional actors, artists, lecturers, sing- 
ers, ministers of any religious denomination, professors for 
colleges or seminaries, persons belonging to any recognized 
learned profession, or persons employed strictly as per- 
sonal or domestic servants.” 

Unless, then, it can be shown that these aliens are artists 
within the meaning of the statutes, or that skilled labor of 
like kind, unemployed, can not be found in this country. the 
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uppeal must be dismissed. A decision upon either point in 
favor of the aliens would entitle them to admission. 

As the appeal should clearly be sustained on the second 
ground upon the evidence submitted, I deem it unnecessary 
to determine whether the appellants are artists. 

On the former point the evidence is so free from contra- 
diction that were the case being tried by a judge and jury 
the court would be obliged to direct a verdict for the aliens. 
Their counsel, at the hearing before the board of inquiry. 
called officers of five different lithographic companies to 
testify to the scarcity of lithographic artists in this country. 
Henry W. Kupfer, superintendent of the art drawing 
department of the American Lithographic Company, test1- 
fied that he had been for four vears in charge of that de- 
partment, and that during all that time part of his duty 
had been to hire lithographic artists; that while his com- 
pany could use to advantage twenty or twenty-two artists 
it had only ten. He further testified that for three or four 
vears there had been the same difficulty in securing men to 
do this work. It also appears from his testimony that the 
company, 1n the belief that to meet this situation it was nec- 
essary to bring men in from abroad, applied early in 1907 
to your Department to know how this might be done. The 
Commissioner-General of Immigration suggested that be- 
fore any steps were taken looking to the importation of 
labor it was advisable to demonstrate to the satisfaction of 
the authorities that no labor of like kind, unemployed, was 
available in this country. In accordance with his sugges- 
tions advertisements were inserted three times a week for 
four weeks in twelve newspapers of general circulation in 
the eight cities where it seemed most. likely that lithographic 
artists could be secured. There were thirty-two answers to 
these advertisements. No personal applications were made. 
and the company did not secure a single lithographic artist 
as a result of its efforts. The reasons why none of the 
thirty-two who communicated with the company were se- 
lected are clearly and satisfactorily explained in the record 
vou have submitted for my consideration. The company 
thereupon entered into contract, above referred to. with 
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Kurzdorfer and Haering, informing the Commissioner- 
General of Immigration of the fact and of the date upon 
which the aliens would reach New York in order that a test 
case might thus be made. 

Olin D. Gray, president of the Gray Lithographic Com- 
pany, testified that he had been for twenty-two vears in the 
business, and that for three or four years past he has been 
unable to get a sufficient number of lithographic artists, and 
as a result has been repeatedly forced to decline to take 
orders requiring a high grade of workmanship. These or- 
ders have then been placed abroad. His company has 
advertised in almost every Eastern paper. and has applied 
to the National Lithographic Artists, Engravers, and De- 
signers’ League, the trades union of the craft, without get- 
ting relief. Mr. Gray further testified that he had sent 
cmissaries to different cities in the United States to secure 
men without getting relief. While he admitted his unwill- 
ingness to employ union men, he testified that there were no 
union men unemploved qualified to do the work he wanted. 

J. L. Ketterlinus, president of the Ketterlinus Litho- 
graphic Manufacturing Company, testified that he had been 
unable to secure the number of lithographic artists he needed 
for five years back. 

W. F. Powers, president of the W. F. Powers Litho- 
graphic Company, testified that he had been obliged to 
refuse work hecause he could not get men. 

C. W. Frazier testified to the same effect. 

All of these witnesses swore that the demand for high- 
grade lithographic artists was constantly increasing in this 
country. The work, however, has been going abroad, be- 
cause the lack of skilled lithographic artists, according to 
the statements of these witnesses, prevents its being done in 
this country. 

Counsel for appellants has also put. in evidence a report 
of the Bureau of Statistics, showing that the value of litho- 
graphic importations has increased from under $950,000 
for the fiscal year ending June 30, 1898, to approximately 
$2.700,000 for the last fiscal year. This development has 
_ been gradual and steady, every vear showing an increase 
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over the year before, and the figures for the first nine 
months of the current fiscal year show a still further in- 
crease. 

This testimony as to the scarcity of labor is practically 
uncontradicted. Counsel for the Lithographic Artists, En- 
gravers, and Designers’ League attempted to show that the 
difficulty in securing men was due to a strike which had 
been declared in August, 1906. This idea is negatived by 
the statements of the witnesses above referred to to the effect 
that the shortage existed for several years prior to the time 
the strike was declared. Nowhere in the record is there a 
scintilla of evidence even tending to contradict this. 

Richard Kitchett, president of the National Lithographic 
Artists, Engravers, and Designers’ League, testified that 
there were about two hundred and forty members of his 
organization unemployed in the United States, and that this 
was a sufficient number to fill all vacancies and to meet. the 
demands of the lithographic business. Counsel for the aliens 
then put in evidence a circular issued, with the knowledge 
of Mr. Kitchett, by the national advisory board of the Litho- 
graphic Artists, Engravers, and Designers’ League, of which 
he admitted he was the head, which ran in part as follows: 
“ The employers’ own figures show that the number of men 
they lack in the art department is actually greater than the 
whole number now out, so that were the strike to be settled 
to-morrow there would not be enough men to fill all vacan- 
cles.” 

In view of this statement, issued with his authority by a 
board of which he was the head, his testimony to the con- 
trary is entitled to but little weight. 

I therefore advise vou that the record you have submitted 
shows beyond any reasonable doubt that there are not in 
the country at this time a sufficient number of lithographic 
artists, emploved and unemployed, to meet the demands of 
the business. The decision of the board of special inquiry 
should, therefore, be reversed, and the aliens admitted. 

Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND LABOR. 
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JURISDICTION—CONDUIT ROAD, MARYLAND. 


The laws of Maryland confer upon the mayor of the town of Glen 
Echo no authority to impose or collect fines, either for violations 
of the ordinances of that town or for offenses against the laws of 
the State of Maryland. 

Congress has the right of exclusive jurisdiction over the entire 
length of the Conduit road, provided the roadbed is owned in fee 
by the United States and has been acquired in accordance with 
the consent of the legislature of the State of Maryland contained 
in the act of May 3, 1853 (Laws of Md., 1853, ch. 179). 

The provisions in Article I, section 8, of the Constitution, that Con- 
gress shall have power to exercise exclusive legislation in all 
cases whatsoever over the District of Columbia and “all places 
purchased by the consent of the legislature of the State in which 
the same shall be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings,” contemplates the pur- 
chase of land “ needful,” for any reason, to the discharge of any 
of the constitutional duties or the exercise of any of the consti- 
tutional powers of the United States. 

The reservoirs, aqueducts, and other constructions appurtenant to 
the water supply of the city of Washington, D. C., are to be con- 
sidered “ needful buildings ” within the meaning of Article I, sec- 
tion 8. of the Constitution, and since a roadway is an appropriate 
and necessary appurtenance to such works, the Conduit road con- 
stitutes territory within the exclusive jurisdiction of Congress. 

The Conduit road is not a public highway, but is subject to the 
control of the Chief of Engineers (section 1800, Revised Stat- 
utes), and its use by the public may be subjected to such regula- 
tions as may be appropriate, obedience to which may be secured 
by the use of such reasonably sufficient force as the Secretary 
of War may deem advisable. 


DEPARTMENT OF JUSTICE, 
July 3, 1907. 

Sir: Your letter of June 8, 1907, and accompanying 
documents were duly received. In these papers reference 
is made to certain alleged proceedings on the part of the 
mayor of Glen Echo, a small town in Montgomery County, 
Md., and you request my opinion “ as to the steps necessary 
to be taken, either by direct intervention or through the 
courts, to prevent the continuance of the alleged abuses 
by the mayor, who 1s imposing fines and collecting them by 
force without a hearing from the members of the public 
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using that part of the road which runs through the town 
of Glen Echo,” the road in question being one generally 
known as the “ Conduit road.” 

In so far as your letter relates to the action of the mayor 
of Glen Echo, it is material, first, to determine how far, if 
at all, he has authority to impose and collect fines in accord- 
ance with the laws of Maryland. The town of Glen Echo 
was Incorporated by chapter 436 of the Laws of Maryland 
of the year 1904, approved April 8, 1904. The charter then 
granted conferred no power specifically upon the corpora- 
tion to regulate the speed of vehicles, but at the session of 
1906 two acts were passed, nearly or quite identical in their 
terms, constituting, respectively, chapters 560 and 826 of 
the laws of that year, both being approved April 8, 1906, 
whereby the above-mentioned act of 1904 was repealed and 
reenacted with amendments. These laws conferred on the 
town council of Glen Echo the power inter alia “ to regulate 
the speed of all conveyances upon the streets or any public 
highway or road within the town, such as carriages, bicy- 
cles, autocycles, motorcycles, automobiles, locomobiles, and 
street cars.” At the same session another act was passed, 
being chapter 449 of the laws of that year, with respect to 
motor vehicles, the material provision of which for the 
present purpose is as follows: 

“The following rates of speed may be maintained, but 
shall not be exceeded, upon any public street, public road or 
turnpike, public park or parkway, public driveway or 
public highway in this State by anyone driving a motor 
vehicle: (1) A speed of one mile in ten minutes upon the 
sharp curves of a highway and at the intersection of promi- 
nent crossroads, where such road or highway passes through 
the open country. (2) A speed of one mile in ten minutes 
where such street or highway passes through the built-up 
portion of a city, town, or village, except cities of 16,000 
inhabitants or over; elsewhere, except as otherwise pro- 
vided in this sub-title, a speed of one mile in five minutes.” 

I am informed by the papers sent with vour letter that 
the town council of Glen Echo has adopted an ordinance 
in the precise terms of the general law of the State above 
quoted, and that the mayor's action, of which complaint is 
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made in your letter, has been taken professedly in the 
enforcement of the above-mentioned ordinance. Of course 
the authority of the town council of (zlen Echo to regulate 
the speed of vehicles on the Conduit road depends upon 
whether this road, in so far as contained within the limits 
of the town of Glen Echo, is a “ street,” “ public highway,” 
or “road” within the said town; but supposing, for the 
sake of argument only, that it is such street, public high- 
way, or road, we have yet to inquire whether the mayor 
has any power to impose and collect fines for the violation 
of the above-mentioned ordinance or any ordinance of the 
town council. 

Section 8 of the charter of Glen Echo is as follows: 

‘And be it enacted, That the mayor shall have all the 
powers of a justice of the peace in criminal cases where the 
toun of Glen Echo is a party, and shall receive fees allowed 
justices of the peace in similar cases, and an appeal from 
his judgment when the demand or fine exceeds five dollars 
may be taken to the circuit court for the county, which shal! 
hear and determine the matter as upon appeal from justices 
of the peace.” | 

It will be perceived that this provision of the statute pro- 
fesses to give to the mayor only such Jurisdiction as a 
justice of the peace would have in criminal cases “ to which 
the town of Glen Echo 1s a party.” There are many au- 
thorities on the question whether, in the absence of any 
statute on the subject, proceedings to punish the violation 
of a municipal ordinance should be undertaken in the name 
of the municipality or of the State; and, speaking broadly, 
it may be said that this has been generally held to depend 
upon whether such proceedings are regarded as civil or 
criminal in their nature, the weight of authority being, 
on the whole, that they are civil, and should therefore be 
prosecuted in the name of the municipality. In Maryland, 
however, this question has been determined by statute. 
Article 38, section 1, of the code of public general laws of 
that State, provides that— 

“When any fine or penalty is imposed by any act of 
assembly of this State or by any ordinance of any incor- 
porated city or town in t&is State enacted in pursuance of 
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suffitient authority for the doing of any act forbidden to 
be done by such act of assembly or ordinance, or for omit- 
ting to do any act required to be done by such act of assem- 
bly or ordinance, the doing of such act or the omission to 
do such act shall be deemed a criminal offense; such of- 
fense in the city of Baltimore shall be prosecuted by the 
' arrest of the offender for such offense and by holding him 
to appear in or committing him for trial in the criminal 
court of Baltimore, which said court shall have jurisdiction 
in the said case, and shall proceed to try or dispose of the 
same in the same manner as other criminal cases may be 
tried or proceeded with or disposed of, or such offense may 
be prosecuted by indictment in such court; such offense in 
any county of this State shall be prosecuted by the arrest 
of the offender for such offense and by holding him to bail 
to appear in or committing him for trial in the circuit 
court for the county in which such offense was committed. 
x * * 9) 

By article 27, section 447, of the same act, it is further 
provided that indictments for such offenses shall conclude 
“against the form of the ordinance in such case made 
and provided and against the peace, government, and 
dignity of the State.” It seems clear that the powers con- 
ferred by various statutes of the State of Maryland upon 
justices of the peace to dispose summarily of certain crim1- 
nal charges can not affect the character of the proceeding; 
in my opinion, therefore, in Maryland, proceedings to 
punish offenders against municipal ordinances are made 
criminal by express law, and the only appropriate, or 
indeed possible, “ parties” to such proceedings are the 
State of Maryland and the alleged offender or offenders. 
Tt would seem to follow that the mayor of Glen Echo has 
no jurisdiction to impose fines for the violation of the 
ordinances of the town council, since to such a proceeding 
the town of Glen Echo is not a party. Of course, if the 
proceedings were undertaken under chapter 449 of the 
laws of 1906 or any other general law of the State, it 1s 
quite clear that section 8 of the charter above quoted would 
give him no jurisdiction whatever in the premises. 
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There is, moreover, room for a further inquiry in this 
connection. Article 4, sections 1 and 42, of the constitu- 
tion of Maryland. contain the following provisions: 

“The judicial power of this State shall be vested in a 
court of appeals, circuit courts, orphans courts, such courts 
for the city of Baltimore as are hereinafter provided for, 
and justices of the peace. * * * The governor, by and 
with the advice and consent of the senate, shall appoint 
such number of justices of the peace and county commis- 
sioners of the several counties, and the mayor and city 
council of Baltimore, respectively, shall appoint such num- 
ter of constables, for the several election districts of the 
counties and wards of the city of Baltimore, as are now or 
may hereafter be prescribed by law. * * * The jus- 
tices of the peace and constables, so appointed and com- 
missioned, shall be conservators of the peace, shall hold 
their office for two years, and shall have jurisdiction, 
duties, and compensation, subject to such right of appeal, 
in all cases, from the judgment of justices of the peace as 
hath been heretofore exercised or shall be hereafter pre- 
scribed by law.” 

In WcBee v. Fulton (47 Md., 425), the court of appeals 
of Maryland says: “ By our constitution justices of the 
peace are made part of the judiciary in whom the judicial 
power of the State is vested.” | 

There can be no doubt that the legislature of Maryland 
intended to confer upon the mayor of Glen Echo a portion 
of “the judicial power of the State.” Beside what is con- 
tained in section 8 of the charter above quoted, section 17 
provides that— 

“The mayor shall have full power to conduct investi- 
gations as to violations of any ordinance of said town, hold 
court at some public place- whenever the case requires; 
issue warrants, summons, and attachments. Said mayor 
shall have power to punish any person or persons for con- 
tempt; shall have power in case of conviction of any 
offender or violator of a town ordinance to commit said 
offender to the Montgomery County jail; in default of 
surety for his appearance for trial or in default of fine and 
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cost, and in the cases as herein provided, he shall have the 
power to commit offenders to the Maryland House of Cor- 
rection or to labor upon the streets.” 

And section 20 is as follows: 

“And be it enacted, That the mayor shall keep a criminal 
docket with index, and shall record all proceedings of 
cases which come before him for trial.” 

But can the legislature of Maryland thus confer a part 
of the judicial power of the State upon an officer who not 
only is not a justice of the peace as defined by the constitu- 
tion, but is not chosen in the manner prescribed by the 
constitution for the choice of justices of the peace ? 

On this question the decision in J/ayor & City Council 
of Hagerstown v. Dechert (82 Md., 369) seems to be con- 
elusive. Similar powers had been conferred on the mavor 
of Hagerstown by a charter antedating the constitution 
of 1851 (which first contained, in substance, the provision- 
on this subject of the present constitution). and its lan- 
guage was embodied in the Code of Local Laws of 1860. 
On this point the Court of Appeals says (32 Md., p. 383) : 

“Tt is very clear that, after the adoption of that consti- 
tution, the legislature had no power to appoint a justice of 
the peace, nor could they vest judicial power in any other 
officer except such as were enumerated in the first section 
of the fourth article of the constitution. When that con- 
stitution was adopted, therefore, it stripped the mayor of 
the judicial power or jurisdiction appertaining to the office 
of a justice of the peace. which had been conferred upon 
him by the act of 1847; and it 1s equally clear that such 
jurisdiction could not, constitutionally, be conferred upon 
him by the Code of 1860.” 

The case of Attorney-General v. McDonald (3 Wis., 805) 
is likewise precisely in point and several other decisions of 
State courts of last resort might be cited to show that such 
legislation is clearly unconstitutional. 

If the view of the Marvland law above suggested be cor- 
rect, it follows that the mayor of Glen Echo has no juris- 
diction to impose or collect fines, since the provision of the 
charter professing to give him such jurisdiction is inop- 
erative by its terms, and, if it were operative, would be 
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unconstitutional. It would seem that persons who have 
been compelled to pay such fines, when under arrest and 
threatened with imprisonment, are entitled to recover back 
the same, either from the mayor himself or from the town 
of Glen Echo, if the money has been (as I understand to 
be the case) paid into the municipal treasury. Whether . 
it would be practicable to arrange a satisfactory test case to 
determine his authority in the premises is not altogether 
clear, but, in any event, proceedings for this purpose could - 
be instituted only in the courts of Maryland. 

It appears from the papers transmitted with your letter 
that your inquiry relates to certain matters of much 
broader scope than the jurisdiction of the mayor of Glen 
Echo. I understand from these papers that you desire ad- 
vice as to the jurisdiction of the United States and the 
powers conferred upon your Department with respect to so 
much of the above-mentioned “ Conduit road” as lies 
within the hmits of the State of Maryland. With regard 
to this road, the material facts seem to be substantially as 
follows: 

In 1852 and 1853 the Congress authorized and made 
necessary appropriations for the construction of works to 
furnish the cities of Washington and Georgetown an 
abundant supply of water and for the acquisition of such 
lands as might be needed for these purposes. In 1853 the 
legislature of Maryland passed an act whereby it was pro- 
vided that “consent is hereby given to the United States 
to purchase such lands and to construct such dams, reser- 
voirs, buildings, and other works, and to exercise concur- 
rently with the State of Maryland such jurisdiction over 
the same as may be necessary for the said purpose.” Large 
sums of money were from time to time appropriated by the 
Congress for the completion of the works connected with 
this water supply, and by an act approved March 3, 1859, 
the President was directed to “ place the dams, aqueducts, 
water gates, reservoirs, and all fixtures and improvements 
connected therewith, together with the lands, houses, fen- 
cing, water and other rights and appurtenances connected 
with the same and belonging to the United States under the 
immediate care. management. and superintendence of a 
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properly qualified officer of the United States Corps of 
Engineers.” * The same act forbade any pollution of the 
water supply under penalty of fine and imprisonment. In 
none of these acts is there any authority to make this road; 
but in 1871 $10,000 was appropriated for “ macadamizing 
the top of the conduit now used as the main road to Wash- 
ington.” In fact, a road had been constructed a number of 
years previously over or in close proximity to the conduit, 
to aid in building the latter and the other works and after- 
wards in keeping them in repair. It would seem that the 
use of this road as an approach to Washington had already 
become general among the citizens of the neighboring dis- 
tricts of Maryland prior to 1871, and macadamization of 
the surface was then recommended to prevent possible 
injury to the masonry of the conduit by reason of deep ruts 
in the said road, caused by heavy vehicles passing over it 
in rainy weather. No Federal statute appears to have been 
ever passed declaring this road a highway or even expressly 
authorizing its construction, but for more than forty years 
the road appears to have been, in fact, used notoriously for 
highway purposes. The land in which the conduit is laid 
and over which the road runs has been throughout pur- 
chased by the United States in fee, and neither the State 
of Maryland nor Montgomery County nor the town of 
Glen Echo nor, so far as I am aware, any other authority, 
corporation, or individual has contributed to the cost of 
the road’s maintenance and repair, all of which has been 
defrayed through liberal appropriations made by the Con- 
gress. The road is, for about 11 miles, within the hmits 
of the State of Maryland, and, for about 1 mile, within 
those of the town of Glen Echo. 

Article 1, section 8, of the Constitution provides that 
the Congress shall have power “ to exercise exclusive legis- 
lation in all cases whatsoever over such district (not exceed- 


* Section 1800, Revised Statutes, contains the following provision : 

“The Chief of Engineers shall have the immediate superintend- 
ence of the Washington Aqueduct. together with all rights, appur- 
tenances, and fixtures connected with the same, and belonging to 
the United States, and of all other public works and improvements 
~ in the District of Columbia in which the Government has an inter- 
est, and which are not otherwise specifiendly provided for by law.” 
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ing 10 miles square) as may, by cession of particular States 
and the acceptance of Congress, become the seat of the 
Government of the United States, and to exercise like 
authority over all places purchased by the consent of the 
legislature of the State in which the same shall be, for the 
erection of forts, magazines, arsenals, dockyards, and other 
needful buildings.” 

There can be no question and, so far as I am aware, none 
has been raised that the word “ buildings ” in this passage 
is used in a sense sufficiently broad to include public works 
of any kind; but it has been suggested that, inasmuch as 
the works specifically mentioned are all of a military char- 
acter, lands can thus be acquired only for purposes “ need- 
ful” to the national defense. While this view is not 
wholly unsupported by authority, it is in conflict with the 
opinion of my predecessor in the matter of the New York 
post-office site, hereinafter cited, and to which reference is 
made, with approval, by the Supreme Court in the Leaven- 
worth case, mentioned infra, as well as with the weight of 
authority in State courts, and, in my opinion, this provi- 
sion of the Constitution contemplates the purchase of land 
‘“ needful,” for any reason, to the discharge of any of the 
constitutional duties or the exercise of any of the constitu- 
tional powers of the United States. In this case the con- 
sent of the State of Maryland was clearly given to the 
purchase of the land, and, if the land was acquired for a 
“needful” purpose, as thus contemplated by article 1, 
section 8, of the Constitution, it seems clear that the power 
of legislation over such land vested in the Congress as 
soon as it was acquired with such consent. In the lan- 
guage of the Supreme ‘Court (Fort Leavenworth Railroad 
Company v. Lowe, 114 U.S., pp. 532, 538) : 

“When the title 1s acquired by purchase by consent of 
the legislatures of the States, the Federal jurisdiction is 
exclusive of all State authority. This follows from the 
declaration of the Constitution that Congress shall have 
‘like authority’ over such places as it has over the district 
which is the seat of government; that is, the power of 
‘exclusive legislation in all cases whatsoever.’ Broader or 
clearer language could not be used to exclude all other au- 
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thority than that of Congress, and that no other authority 
can be exercised over them has been the uniform opinion 
of Federal and State tribunals and of the Attorneys- Gen- 
eral.” 

It is immaterial to inquire whether the legislature of 
Maryland meant to impose any restriction or limitation 
upon its cession of jurisdiction by the act of 1853, above 
quoted, for, the consent of the State to the purchase being 
once given, the cession takes place by virtue of the Consti- 
tution itself, and any attempt to impose a restriction by 
the legislature would be unconstitutional and, therefore, 
void. In an opinion relative to the New York post-office 
site, under date of May 6, 1861, Attorney-General Bates 
said (10 Op., 39): 

‘As to the act of consent by the legislature of New York, 
I remark, in the first place, if 1t do not amount to a consent 
to the purchase then it is simply null, and the United States 
hold the land, without exclusive jurisdiction. In the second 
place, 1f it do amount to consent, then any exceptions, 
reservations, or qualifications contained in the act are void, 
because, consent being given by the legislature, the Con- 
stitution vests in Congress exclusive legislation over the 
place, beyond the reach both of Congress and the eersatury 
of New York.” 

I do not think there is any room for doubt that, in this 
case, the consent to the purchase was given; and, such being 
the case, I have only to inquire whether the purpose for 
which the land was purchased came within the terms of the 
Constitution. 

The framers of the Constitution, having provided for a 
seat of government for the Union. must be presumed to 
have anticipated the reasonable and necessary consequences 
of such provision, one being that a considerable population, 
including large numbers of persons engaged in the work of 
government, would be collected together within the terri- 
tory to be acquired for this purpose; and, as this territory 
was to be of very limited area, they must be further pre- 
sumed to have anticipated that works indispensable to the 
welfare of its inhabitants, and necessarily under the control 
of its government (which was to be hkewise the govern- 
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ment of the Union) would have to be erected within the 
territory of the neighboring States. An abundant supply 
of pure water being a necessity of life, I think it is clear 
that the reservoirs and aqueducts and other constructions 
appurtenant to such water supply are to be considered 
* needful buildings ” within the terms of Article I, section 
§, of the Constitution; and, since a roadway is an appro- 
priate and necessary appurtenance to such works, being 
required to afford access to them on the part of those in- 
trusted with their management, superintendence, and re- 
pair, I think the Conduit road constitutes territory within 
the exclusive jurisdiction of the Congress, and that the 
legislature of the State of Maryland has no jurisdiction 
over any part of it. I see no material distinction between 
this question and that involved in Commonwealth v. Clary 
(8 Mass., 72), in which it was held that a proviso to the 
effect that. civil and criminal processes might be served by 
the officers of the Commonwealth of Massachusetts within 
the territory of the arsenal at Springfield did not give the 
State courts Jurisdiction to punish an offense committed 
within the territory in question. 

There remains to be considered the question whether the 
roadway over. or in proximity to, the aqueduct. known as 
the “ Conduit road ” constitutes a public highway; and.-this 
question I answer in the negative. It is true that the Con- 
gress, In providing for the macadamization of a portion of 
this road, appears to have recognized that it was, in fact. 
very generally used as a roadway by the inhabitants of the 
neighboring districts of Marvland, but I do not think this 
incidental reference to the use of its property, allowed by 
the Government, as a matter of grace only, to the residents 
of the vicinage. can be reasonably construed as a dedica- 
tion of the road to the public use. A highway could not 
be “ needful ” for the purpose of providing a water supply 
to the seat of government. As a means of access to the 
waterworks, a road might come within that designation. 
but it was certainly unnecessary that the means of access 
thus afforded should be open to the public generally. Nor 
can any such right be claimed on the ground of prescrip- 
tion. Without pausing to consider the application to this 
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question of the maxim nullum tempus occurrit regi, inas- 
much as the Congress had fio right to acquire land for use 
us a highway, the case is disposed of under the principle 
asserted in Sapp v. Northern Central Railway Company 
(51 Md., p. 124), in which case the court says: 

“It is familiar and elementary law that title by pre- 
scription is founded on the presumption of a grant, and it 
follows from this that in order to establish a prescriptive 
right it must be claimed under and through some one who 
had a right to grant or create the easement claimed.” 

I think the legal incidents of this roadway are similar to 
those of a so-called “ street ” in a navy-yard or arsenal. It 
was constructed for the benefit of the Government and not 
of the public generally, and the fact that its use by many 
of the public may have been tolerated for a long time does 
not prevent the Government from restricting or even for- 
bidding such use should this course seem advisable. 

While the use is permitted, however, it would seem that 
it ought to be permitted under reasonable regulations, and 
[ see no reason to doubt that the officer under whose super- 
intendence and control the road has been placed by the 
President, in pursuance of the act of Congress of 1859, may 
prescribe such regulations in the absence of any Federal 
statute regulating the subject-matter. He has, indeed, no 
power to fine or imprison, or otherwise punish persons who 
may violate these regulations, but he can exclude them 
from the use of the road if they are disorderly or refuse 
to recognize his authority, and such military force may be 
appropriately placed under his command as will insure 
obedience to his orders. 

In the papers submitted with your letter, the question 
is discussed as to whether, if the Conduit road were closed 
to the public, this would affect the right of travelers on 
intersecting roads to cross it. So far as I can perceive, this 
question has not yet arisen practically, and, inasmuch as 
there seems to be no reason to expect that it will necessarily 
arise in the near future, I think it will be advisable to 
reserve its consideration until its determination may be 
needed for some useful and practical purpose. 

T advise vou, therefore. first. that. in my opinion, the 
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laws of Maryland confer upon the mayor of the town of 
Glen Echo no authority to impose or collect fines, either 
for violations of the ordinances of that town or for 
offenses against the laws of the State of Maryland; second, 
that the Congress has the right of exclusive jurisdiction 
over the entire length of the Conduit road, supposing, as 
I understand to be the fact, that its entire roadbed is owned 
in fee by the United States, and has been acquired in 
accordance with the consent of the legislature of the State 
of Maryland to such acquisition contained in the act of 
1853; third, that the said Conduit road is not a public 
highway, but-is subject to the control of the officer desig- 
nated by the President in accordance with the act of 1859, 
and that its use by the public may be subjected to such 
regulations as may be appropriate, obedience to which 
regulations may be secured by the use of such reasonably 
sufficient force as you may deem advisable. 

I remain, sir, yours very respectfully, 

CHARLES J. BONAPARTE. 


The Secretary oF War. 


CIVIL SERVICE—ELIGIBILITY—MEMBERS OF THE SAME 
FAMILY. 


An applicant for a position in the competitive classified service who 
resides with her father, a clerk in the Post-Office Department, 
and who has two brothers also in the classified service who main- 
tain separate bomes apart from their father, is entitled to appoint- 
ment if otherwise qualified under the civil-service law. 

Children who have established and maintain separate homes apart 

from their parents are no longer members of the same family as 

their parents within the meaning of section 9 of the civil-service 

act of January 16, 1883 (22 Stat., 406). 


DEPARTMENT OF JUSTICE, 
July 12, 1907. 
Sir: I have the honor to acknowledge receipt of your 
letter of June 5, enclosing a communication from the Civil 
Service Commission, in which reference is made to my 
opinion of May 25, 1907 (ante, p. 260). in regard to the 
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effect of section 9 of the act of January 16, 1883 (22 Stat., 
406). The Commission requests to be further advised as to 
the effect of this section, and submits for my consideration 
the case of Miss Mabel L. Stratton, who is an applicant for 
a position in the competitive classified service. It appears 
that Miss Stratton is a daughter of Samuel R. Stratton, at 
present employed as a clerk in the Post-Office Department: 
that she has a brother who is a clerk in the office of the Civil 
Service Commission, and another brother who is employed 
in the United States custom-house in Philadelphia. Miss 
Stratton resides with her father in the city of Washington. 
Both her brothers maintain separate homes and live apart 
from their father. 

Section 9 of the act of January 16, 1883, supra, reads as 
follows: 

“That whenever there are already two or more members 
of a family in the public service in the grades covered by 
this act, no other member of such family shall be eligible 
to appointment to any of said grades.” 

Miss Stratton’s eligibility for appointment, therefore. 
depends upon whether her father, Samuel R. Stratton, and 
his two sons are members of a family within the meaning 
of the act. 

In the Century Dictionary “ family ” is defined as “ that 
collective body of persons who form one household, under 
one head and one domestic government, including parents, 
children, and servants.” 

In the Worcester Dictionary the definition is given as 
“persons collectively who live together in a house or under 
one head.” 

In the Webster Dictionary the definitions are: “The 
collective body of persons who live in one house and under 
one head or management; a household including parents. 
children, and servants, and, as the case may be, lodgers or 
boarders; the group consisting of husband and wife and 
their dependent children. constituting a fundamental unit. 
in the organization of society.” 

In Dodge v. The Boston and Providence Ratlroad Com- 
pany (154 Mass., 299, 301). the following language is used 
in regard to the signification of the word “ family :” “ Its 
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primary meaning is the collective body of persons who live 
in one house and under one management * * *. Unless 
the context manifests a different contention, the word | 
‘family’ is usually construed in its primary sense.” 

This definition 1s quoted with approval in Poor v. The 
Hudson Insurance Company (2 Fed., 432, 438). 

Possibly the most satisfactory definition of the legal 
meaning of the word “ family ” is contained in the opinion 
of Lord Chief Justice Kenyon in Aing v. Darlington (4 T. 
R., 797), in which he says: 

“In common parlance, the family consists of those who 
live under the same roof with the pater familias—those 
who form, if I may use the expression, his fireside; but 
when they branch out and become heads of new establish- 
ments, they cease to be part of the father’s family.” 

Applying these definitions to the case under considera- 
tion, it seems clear that the sons of Samuel R. Stratton are 
no longer members of his family within the meaning of the 
civil-service act. That being so, it is clear that there is 
but one member of the family at present employed in the 
classified civil service, and that Miss Mabel Stratton is 
therefore ¢éligible to appointment if otherwise qualified 
under the civil-service act and rules. 

Respectfully, 
CHARLES J. BONAPARTE. 


The PRESIDENT. 


NAVAL BRIGADE—NATIONAL GUARD—ORGANIZED 
MILITIA. 


Those portions of the military organizations of the several States. 
Territories, and the District of Columbia that are intended for 
naval service are portions of the organized militia, and as such 
are entitled to participate in the contest for prizes and trophies 
provided for in the act of March 2, 1907 (34 Stat., 1175). 

The terms “ National Guard” or “Organized Militia,” as used in 
the act of March 2, 1907 (34 Stat., 1175), embrace the whole of 
the militia organized under the laws of the States or Territories, 
whether intended for land or naval service, and are not restricted 
to such portions thereof as are intended for land service only. 


304* Naval Brigade— National Guard—Organized Militia. 


Argument in favor of a particular construction of a statute because 
other statutory provisions have that meaning, though permissible, 
is not of great force. 


DEPARTMENT OF JUSTICE, 
July 15, 1907. 

Sir: In your note of July 8, 1907, with its inclosures, to 
which I have the honor to reply, you ask my opinion in - 
substance whether those portions‘of the militia of the sev- 
eral States, organized as naval brigades or for naval serv- 
ice are entitled to participate in the contest for prizes and 
trophies provided for by the act of March 2, 1907 (34 
Stat., 1175). You transmit also the opinion of the Judge- 
Advocate-General of the Army, adverse to such right, with 
which you express your concurrence; and a note from the 
Secretary of the Navy, expressing a contrary opinion, con- 
curred in by the attorney-general and chief of staff of 
Massachusetts; and a memorandum of authorities in sup- 
port of the right to thus participate. Specifically the ques- 
tion arises as to the right of the naval brigade of Massa- 
chusetts to participate in the national contest to be held at 
Camp Perry, Port Clinton, Ohio, on August 29, 1907. 

The act referred to is one of several for the promotion 
of the efficiency and usefulness of the militia by teaching, 
training, and practice, and to this end provision is made 
for annual competitive contest to be “open to the Army, 
Navy, Marine Corps, and the National Guard or organized 
militia of the several States, Territories, and of the Dis- 
trict of Columbia.” And the question is whether that por- 
tion of the militia of the State organized as a naval brigade 
or for naval service is embraced in the above designation, 
“ National Guard,” or “ Organized Militia; ” for if they are 
so included, then by the express terms of the act thev are 
entitled to thus participate, even though in some other acts 
upon the same subject the same terms are evidently not 
intended to include them. 

The act of January 21, 1903 (32 Stat., 775), “to pro- 
mote the efficiency of the militia, and for other purposes,” 
provides | 

“That the militia shall consist of every able-bodied male 
of the respective States. Territories, and the District of 
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Columbia, and every able-bodied male of foreign birth who 
has declared his intention to become a citizen, who is more 
than eighteen and less than forty-five years of age, and 
shall be divided into two classes—the Organized Militia, 
to be known as the National Guard of the State, Territory, 
or District of Columbia, or by such other designations as 
may be given them by the laws of the respective States or 
Territories, and the remainder to be known as the reserve 
militia.” 

Thus all male persons, of the description mentioned, ex- 
cept as stated in the next section, are part of and con- 
stitute the militia of the several States, Territories, and 
District, and when organized into regiments, battalions. 
companies, or naval brigades, and officered, under the laws 
of the State they are organized militia by such designa- 
tions as the State may give them. 

And this is equally so, no matter whether they are thus 
organized for land or for naval service. It is impossible 
to say that when a portion of this “ militia ” is thus organ- 
ized it is or is not a portion of the organized militia, de- 
pendent upon the branch of the military service for which 
it is intended. The designation “ National Guard,” “ Or- 
ganized Militia,” or “such other designations as may be 
given them by the laws of the respective States or Terri- 
tories,” are but names used to identify these organized por- 
tions of the militia and distinguish them from the unor- 
ganized portions, or “ reserve,” and not at all to indicate 
the branch of military service for which it is intended. 
This is so manifest as not to require argument. 

And it is equally certain that any and everv law re- 
ferring to organized militia, national guard, by whatever 
name called, unless it should be otherwise expressly stated. 
refers prima facie to those portions of this militia which 
are thus organized, and equally so. no matter whether in- 
tended for land or for naval service. When it is intended 
to distinguish the naval from the land portion, this is done 
by language which does not necessarily mean the whole. 
instead of merely a portion. And if not so done when in- 
tended, the language must still be taken to mean just what 
it plainly says. 

GO590—Vvor. 26—08—-—20 
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It must then be taken as beyond serious doubt that the 
terms “ National Guard ” or “ Organized Militia,” as used 
in the act of March 2, 1907, supra, refers to the whole of 
the militia thus organized under the laws of the States or 
Territories, and are not restricted to such portions thereof 
as are intended for land service. That is the plain mean- 
ing of the language, and it must be so held. 

It is believed that the statutory provisions above referred 
to do not permit construction of any kind, either by refer- 
ence to other acts or to other portions of the same act. 
The meaning of the language used, in its ordinary sense, 1s 
plain, unambiguous, and certain; and being so, we are for- 
bidden by a familiar rule of law to resort to construction 
of any kind to make it mean something different. 

Indeed, the whole question may be very tersely disposed 
of. Thus, if these naval brigades, by whatever name they 
may be called. are “ able-bodied male citizens,” or are, in 
so far as not citizens, “ able-bodied males of foreign birth, 
who have declared their intention to become citizens,” be- 
tween the ages of 18 and 45 years, and are not within the 
exemptions of the second section, then under the first sec- 
tion of the above act of 1903 they necessarily belong to 
the “ militia.” And, as the entire militia 1s divided into 
two classes, the “ organized militia ” and the unorganized 
‘reserve militia,” it follows that, if formed into known 
military organizations under the laws of their respective 
States or Territories, they belong to the “ organized ” and 
not to the unorganized “reserve militia,” for there is 
nothing else to which they can belong. This disposes of 
the whole question, and it seems to leave no alternative 
disposition or room for construction. 

But for some other provisions on the same subject. it is 
believed that no one can seriously doubt that the terms 
* National Guard,” “ Organized Militia,” as used in the 
statutes above referred to, embrace the whole of the organ- 
ized militia and not merely that portion intended for land 
service. If this be so, this of itself forbids us to examine 
the other acts with a view to a different meaning. 

But vou invite my attention to the opmion of the acting 
Judge-Advocate-General of the Army, transmitted with 
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your note, which opens the whole field of construction, and 
especially that based upon a consideration of other acts of 
Congress upon the same general subject. 

And, first, it may be said that this argument in favor 
of a particular construction because other provisions have 
or must have that meaning is not of great force, at the best. 
It is based upon some sort of presumption that the legisla- 
tive body is always consistent in using the same language 
upon the same subject, with the same meaning, or in having 
the same intention or meaning in its enactments upon the 
same subject at different times. The reverse of this 1s so 
often true that while this mode of construction is some- 
times permissible, it is not of great force. | 

In the opinion above referred to of the Acting Judge- 
Advocate-General of the Army there is an exhaustive ref- 
erence to the various acts of Congress, early and recent, 
referring to the militia, land and naval, for the purpose 
of showing that, as he says, Congress did not regard that 
portion intended for naval service as part of the organized 
militia; and that Congress has frequently made specific 
appropriations expressly stated to be for the naval militia, 
thus also showing, as he thinks, that Congress did not con- 
sider them as constituting any portion of the organized 
militia. 

As to the first, it may be observed that, with the excep- 
tions referred to below, those acts were before the act of 
January 21, 1903, expressly defining and declaring what 
constitutes the organized militia. So that 1f the conclusion 
were correct that this earlier legislation shows that Con- 
gress then regarded only the land militia as being the 
organized militia, this could not, in the shghtest degree. 
affect the meaning of the act of 1903, expressly declaring 
what. shall thereafter constitute this organized militia or 
national guard. No matter what was the case before that 
act, after its passage the organized militia were those who. 
under the laws of the several States and Territories, were 
formed into the known military organizations, whether for 
land or sea service. 

This is equally true as to the acts making specific appro- 
priations for, or specific reference to, that portion of the 
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inilitia organized for sea purposes, even if, by possibility, 
these were not regarded as being any portion of the organ- 
ized militia. Still that act made them such, for as they 
necessarily belong to the militia, as does any able-bodied 
inan subject to military service, and are certainly not in 
the unorganized militia “ reserve,” it follows that they are 
of the organized militia, as of course. 

But there is another satisfactory reason why the legisla- 
tion here considered affords no indication that Congress 
did not regard this naval militia as any portion of the 
organized militia. These branches of the military service 
are essentially different in their organization, arms, equip- 
ment, quartermaster’s supplies, ete., and, while in statutes 
the language and terms ustially used in reference to the 
Army would be generally appropriate with reference to 
the land militia, yet, when statutes, appropriation or other- 
wise, have specific reference to the naval militia, it is 
necessary to have some distinctive name to point out their 
specific reference. And that is all that is done by this 
legislation, specifically for the naval militia. And as this 
distinctive specific legislation would be equally appropriate 
and necessary, whether the naval militia was or was not 
regarded as a portion of the organized militia, there is, of 
course, no implication either way. And this applies to 
such specific legislation since the defining act of 1903. 

The only legislation that is referred to as showing that. 
Yongress did not regard these naval brigades as being por- 
tions of the organized militia which might cause any 
appreciable hesitation on my part is that portion of section 
3 of the act of January 21, 1903, relating to the organiza- 
tion, armament, and discipline of the organized militia, 
and requiring those to conform to the rules prescribed for 
the Army. This section provides that— 

“The organization, armament, and discipline cf the 
organized militia in the several States and Territories and 
in the District of Columbia shall be the same as that which 
is now or may hereafter be prescribed for the Regular and 
Volunteer Army of the United States within five years 
from the date of the approval of this act.” 

While this language in terms embraces the entire organ- 
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ized militia, land or naval, it is manifest that the pro- 
vision can not be executed as to the naval brigades, for 
these are, and are required to be, organized, armed, and 
disciplined under different rules and regulations. 

If there were any doubt whether section 1 of the act of 
January 21, 1903, supra, included all of the organized 
militia, land and naval, this provision would tend to show 
that it did not, but that only that portion of the organ- 
ized militia intended fot land service was included. But. 
as to any question here, this is its only office or effect. We 
are not considering here whether this part of section 3 can 
be carried into effect as to that portion of the organized 
militia intended for naval service, but are concerned only 
with the question how far, if at all, this provision oper- 
ates to limit or restrict the meaning of section 1 of that 
act. I refer again specifically to that section. 

After declaring that, with the exceptions stated, every 
able-bodied man, subject to military duty, shall constitute 
the militia, it says, “and shall be divided into two classes— 
the organized militia, to be known as the national guard 
of the State, Territory, or District of Columbia, or by such 
other designations as may be given them by the laws of 
the respective States and Territories, and the remainder to 
be known as the reserve militia.” 

It is absolutely certain that every person subject to 
military duty 1s embraced in this section, as a portion of 
the militia, and equally certain that all. those who are 
organized into known military organizations, under the 
laws of the State, Territory, or District, and by whatever 
name called, are portions of the organized militia within 
that section. There are but the two classes—the organized 
and the unorganized or reserve militia. 

And this is not changed by the fact that Congress has, 
by inadvertence or otherwise, made a provision in terms 
applicable to the whole, which can be carried into effect. as 
to only a part. Such instances of general language so 
broad as to necessarily embrace more than was intended 
are not unusual. But it 1s certain that this provision of 
section 3 does not and can not change the plain meaning 
of section 1 of the act. 
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If anything further was necessary it might be pointed 
out that the act of March 2, 1907, making appropriation 
for this coming contest, makes express reference to the 
act of 1903, which so plainly declares that all those 
State organizations shall constitute the Organized Militia 
and with full knowledge that the act referred to included 
the naval as well as the land organizations in the “ Organ- 
ized Militia,” still used as before the term “ Organized 
Militia.” And further, that if, as is claimed, Congress 
actually had it in mind, and did not intend that these 
naval organizations should participate in these contests, 
then in view of the plain meaning of the act of 1903 some- 
thing different from this would have been said to express 
this intention. 

Nor is there anything incongruous or incompatible in 
the idea of a naval militia to suggest its exclusion when the 
militia 1s mentioned. While a more or less organized land 
militia is as old as the feudal system, a naval militia, in 
this country, at least, is of modern date. And yet it was 
well known and Congress had made frequent appropria- 
tions for it. And indeed when we consider the difficulties 
of manning our Navy with American seamen, it may well 
be thought that a naval militia from which recruits for 
this purpose may be drawn is quite as necessary as are 
such organizations for the Army. And inasmuch as the 
naval service peculiarly requires practice and training in 
order to be of any usefulness whatever, it would seem 
strange that Congress should purposely debar from its 
training and practice those who most need it. I do not 
think it has done so. 

I am therefore of opinion that those portions of the 
mnilitary organizations of the several States, Territories, 
and the District of Columbia that are intended for naval 
service are portions of the organized militia, and as such 
are entitled to participate in the contest for prizes and 
trophies provided for in the act of March 2. 1907, and 
other acts for the same purpose. 

Respectfully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 
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DRUGS AND MEDICINE ACT—STANDARDS OF PURITY— 
FOOD AND DRUGS ACT. 


in applying the drugs and medicine act of June 26, 1848 (9 Stat., 
237), to importations originating in Italy, the standard of strength 
and purity to be enforced is that established by the pharmacopeia 
of the United States, and not that of Italy or any other foreign 
country. 

Importations originating in any of the countries whose pharma- 
cop@ias are mentioned in section 2935, Revised Statutes, must 
conform to the pharmacopeia of the country of their origin: 
but if produced in any other country, whose pharmacopeias are 
not thus standardized, then the pharmacopela of the United 
States must control. | 

When the meaning of a statute is doubtful, great weight should be 
given to the construction placed upon it by the Department 
charged with its execution, and where such construction has been 
uniform and long continued it should not be disregarded without 
the most cogent reasons, and still greater weight should be given 
where the statute has been subsequently reenacted by Congress. 

The drugs and medicine act of 1848 and the food and drugs act of 
June 30, 1906 (34 Stat., 768), are, generally speaking, cumulative 
and should both be given effect, and an importation of drugs 
should not be admitted if it fails to conform to the standard 
established by the former or to the tests imposed under the 
latter. 

Jorugs Imported from Italy, although meeting the standard required 
by the drugs and medicine act of 1848, are still subject to the 
provisions of the food and drugs act of 1906 regarding adultera- 
tion, misbranding, and false labeling, and to any test that may 
be applied to them by the direction of the Secretary of Agri- 
culture in accordance with section 11 of the latter act. 

The provisions of the drugs and medicine act of 1848, now incorpo- 
rated in section 2936, Revised Statutes. that importations found 
to conform to the standard therein imposed shall be thereupon 
** passed without reservation, on payment of the customary duties,” 
are repealed by implication, as applied to importations which are 
subject to rejection under tests of the food and drugs act. 


DEPARTMENT OF JUSTICE, 
July 17, 1907. 
Sir: I have the honor to acknowledge the receipt of your 
letter of the 10th ultimo, in which, in connection with an 
application for reexamination of certain lemun and orange 
oil imported by G. H. Reitmann at the port of New York, 
which has been denied entry by the appraiser, you request 
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an expression of my opinion upon certain questions arising 
under the drugs and medicine act of 1848 and the food and 
drugs act of 1906. 

1. The first question submitted is whether in applying 
the drugs and medicine act of 1848 to importations origi- 
nating in Italy, the standard of strength and purity to be 
enforced is that established by either the Italian pharma- 
copocia or by any of the foreign pharmacopceias mentioned 
in the act. | 
° The drugs and medicine act of 1848, which is embodied 
in sections 2933 to 2937 of the Revised Statutes, provides 
that all drugs, medicines, and medicinal preparations shall, 
before pasing the custom-house, be examined in reference 
to their quality, purity, and fitness for medical purposes 
(sec. 2933) ; that if they are found, “in the opinion of the 
examiner, to be so far adulterated or in any manner de- 
teriorated, as to render them inferior in strength or purity 
to the standard established by the United States, Edin- 
burgh, London, French, and German pharmacopcoelas and 
dispensatories, and thereby improper, unsafe, or danger- 
ous to be used for medicinal purposes, a return to that 
effect shall be made upon the invoice, and the articles so 
noted shall not pass the custom-house ” (sec. 2935) unless 
the owner or consignee shall call for an analytical reexam- 
Ination at his own expense, when the collector shall cause a 
careful analysis of the articles to be made by a competent 
analytical chemist (secs. 2935, 2936) ; that the sworn report 
of this chemist shall be final, and if it declares “ the return 
of the examiner to be erroneous and the articles to be of the 
requisite strength and purity according to the standards 
referred to in the next preceding section, the entire invoice 
shall be passed without reservation, on payment of the cus- 
tomary duties ” (sec. 2936) ; but that 1f the report sustains 
the examiner’s return, the articles shall be reexported 
within six months or the collector shall cause them to be 
destroyed (sec. 2937). : 

The Italian pharmacopeeia, it will be seen, is not one of 
those made a standard by the act. 

The ambiguity of the language in the act, especially in 
the use of the words “ standard ” in one section and “stand- 
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ards ” in another, makes it doubtful, as an original question. 
whether it was intended to require an importation of drugs 
and medicines to conform to the several standards of each 
and all of the pharmacopcrias mentioned, or to the standards 
of any one of them, or to the general standard established 
by them all considered together, so that an importation 
falling below the standard of all of them would neces- 
sarily be excluded, but if meeting the standard of some of 
them, but not of others, it would not be excluded unless it 
fell so far below the general standard as to render its use 
improper, unsafe, or dangerous. 

The construction of the act, therefore, being one of 
doubt, it is proper to resort to the construction which has 
been placed upon it by the Treasury Department. (22 
Opin., 163, 167.) 

It appears that almost immediately after the passage of 
this act a definite construction was placed upon it by the 
Treasury Department, which has been uniformly followed 
to the present day. I am advised that in article 249 of the 
Customs Regulations published by the Treasury Depart- 
ment in 1857, being the first edition after the passage of the 
act of 1848, the following reference was made to the drugs 
und medicine act: 

“It will be observed, on reference to the third section of 
the act, that all imported ‘ drugs, medicines, and medicinal 
preparations, etc.,’ are to be tested in reference to their 
strength and purity by the standards established by the 
United States, Edinburgh, London, French, and German 
pharmacopeelas and dispensatories. It is not conceived to 
be the intention of the law that the articles referred to 
should conform in strength and purity to each and all of 
those standards, as such conformity is believed to be im- 
practicable, owing to the variations in those standards. If, 
therefore, the articles in question be manufactured, pro- 
duced, or prepared in England, Scotland, France, or Ger- 
many, as the case may be, and prove to conform in strength 
and purity to the pharmacopeeia and dispensatory of the 
country of their origin, said articles become exempt from 
the penalties of the law. All articles of the kind men- 
tioned produced, manufactured, or prepared in any other 
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country than those before mentioned must conform to the 
qualities stated in the United States pharmacopmwia and 
dispensatory.” 

I am further advised that the construction thus given 
to the drugs and medicine act has been retained in all sub- 
sequent editions of the Customs Regulations, article 1285 
of the Customs Regulations of 1889, which are now in 
force, providing that if imported drugs, medicines, and 
inedicinal preparations are “ manufactured, produced, or 
prepared in England, Scotland, France, or Germany, and 
conform in strength and purity to the pharmacopeeia and 
dispensatory of the country of their origin, they are exempt 
from the penalties of the law; but if produced, manufac- 
tured, or prepared in any other country than those last 
mentioned, they must conform to the United States phar- 
macopceia and dispensatory.” 

It is a well-settled rule that “when the meaning of a 
statute is doubtful, great weight should be given to the 
construction placed upon it by the Department charged 
with its execution, where the construction has for many 
years controlled the conduct of the public business,” and 
that uniform and long-continued executive construction is 
“not to be disregarded without the most cogent and _ per- 
suasive reasons ” (Robertson v. Downing, 127 U. S., 607; 
United States v. Healey, 160 U. S.. 136, 141), the weight 
to be given such construction being greater where the 
statute has been subsequently reenacted by Congress 
(United States v. Falk, 204 U.S., 148, 152). 

Applying this rule of construction, I am of opinion that, 
in view of the great doubt as to the true meaning of the 
original act. of 1848, the construction which has been uni- 
formly given to its provisions by the Treasury Depart- 
ment for more than half a century should not now be 
disregarded, especially in view of the fact that it was 
reenacted in the Revised Statutes after this construction 
had been given for many years, and that the provisions of 
the Revised Statutes in which the act is embodied are to 
be now construed in comformity with the Customs Regu- 
lations, that is to say, that 1f the importation originates in 
anv of the countries whose pharmacoperlas are mentioned 
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such pharmocopwia is to be the standard, but if it origi- 
nates in any other country, then the United States phar- 
macopceia is to control; and hence, to specifically answer 
vour question, that in enforcing the provisions of the drugs 
und medicine act of 1848 in reference to an importation 
originating in Italy, the pharmacopeia whose standard 1s 
to be applied is not that of Italy or any other foreign 
country, but that of the United States. 

2, The other question which you submit is: Whether the 
conformity of such importation to the standard imposed by 
the act of 1848 entitles it to admission into this country as 
against any test which may be applied by the direction of 
the Secretary of Agriculture under section 11 of the food 
and drugs act of June 30, 1906, or whether the provisions 
of the act of 1906 regarding adulteration, misbranding. 
and false labeling are also to be applicable. 

The food and drugs act of 1906 (34 Stat., 768), is a gen- 
eral act relating to the manufacture, sale, and transporta- 
tion of adulterated or misbranded food or drugs. It de- 
fines specifically the various cases in which any food or 
drug shall be deemed to be adulterated or misbranded and 
provides in section 11 that— 

“The Secretary of the Treasury shall deliver to the 
Secretary of Agriculture, upon his request from time to 
time, samples of foods and drugs which are being imported 
into the United States or offered for import, giving notice 
thereof to the consignee, who may appear before the Sec- 
retary of Agriculture, and have the right to introduce 
testimony; and if it appear from the examination of such 
samples that any article of food or drug offered to be im- 
ported into the United States is adulterated or misbranded 
within the meaning of this act, or is otherwise dangerous* 
to the health of the people of the United States, or is of 
a kind forbidden entry into or forbidden to be sold or 
restricted in sale in the country in which it is made or 
from which it. is exported, or 1s otherwise falsely labeled 
in any respect, the said article shall be refused admission, 
and the Secretary of the Treasury shall refuse delivery to 
the consignee and shall cause the destruction of any goods 
refused delivery which shall not be exported by the con- 
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signee within three months from the date of notice of such 
refusal under such regulations as the Secretary of the 
Treasury may prescribe.” 

Comparing the drugs and medicine act and the food and 
drugs act, it will be seen that not only is the one special 
und the other general, but that, in reference to the importa- 
tion of drugs, while the drugs and medicine act, on the 
one hand, contains no restriction as to misbranding, each 
of the two acts, on the other hand, imposes certain tests in 
regard to the admission of imported drugs which are not 
contained in the other. 

In an opinion which I rendered the Secretary of the 
Treasury on February 23, 1907, in reference to the tea in- 
spection act of 1897, the effect of the food and drugs act 
upon an earlier special statute was carefully considered (26 
Mpin., 166). For reasons analogous to those which are 
therein stated, I am of the opinion that in the matter of 
the importation of drugs, the drugs and medicine act and 
the food and drugs act are, generally speaking, cumulative 
and should both be given effect, and that an importation of 
drugs should not be admitted if it fails to conform either 
to the standard established by the drugs and medicine act 
or to the tests imposed under the food and drugs act; and, 
hence, to reply specifically to your question, that drugs im- 
ported from Italy, although meeting the standard required 
by the drugs and medicine act, are still subject to the pro- 
visions of the food and drugs act regarding adulteration. 
misbranding, and false labeling, and to any test that may 
he applied to them by the direction of the Secretary of 
Agriculture in accordance with section 11 of that act. — 

It follows of course that the provisions of the drugs and 

* medicine act, that importations found to conform to the 
standard therein imposed shall be thereupon “ passed with- 
out reservation, on payment of the customary duties” 
(R. S., 2936) are repealed by implication, as applied to im- 
portations which are subject to rejection under the tests of 
the food and drugs act. 

In this connection it should be noted that if, as I have 
been advised, the laws of Italy forbid the sale of a drug 
which does not conform to the standard of the Italian 
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pharmacopeeia, it would follow that although a drug in- 
ported from Italy might not be subject to exclusion under 
the drugs and medicine act by reason of non-conformity to 
the Italian pharmacopceia, it might still be excluded under 
rection 11 of the food and drugs act as being “ of a kind 
forbidden entry into or forbidden to be sold or restricted 
in sale in the country in which it is made or from which 
It Is exported.” 
Respectfully. 
CHARLES J. BONAPARTE. 


Vhe SECRETARY OF THE TREASURY. 


CREEK ALLOTMENTS—PERIOD OF ALIENATION. 


The period of five years within which lands allotted to Creek 
citizens may not be alienated, except with the approval of the 
Secretary of the Interior, began to run from August 8, 1902, the 
date of the President’s proclamation announcing the ratification 
by the Creek Nation of the agreement contaibed in the act of 
June 30, 1902 (32 Stat., 500). 


DepaRTMENT OF JUSTICE, 
July 17, 1907. 

Sir: By your letter of the 19th ulttmo my opinion was 
requested upon certain questions arising in the administra- 
tion of the laws relating to the allotment of lands in the 
Creek Nation. On July 13, because of your being ad- 
vised as to the pendency of certain cases in the courts 
involving some of these questions, you withdrew your re- 
quest for an opinion as to those sub judice, leaving for my 
determination only the following question: 

“ Did the period of five years within which lands allotted 
to Creek citizens may not be alienated, except with the ap- 
proval of the Secretary of the Interior, begin to run June 
20, 1902, date of approval of the act ratifying the agree- 
ment with the Creeks, July 26, 1902, date of ratification of 
said agreement by the Creek council, or August 8, 1902, 
date of the President's proclamation ? ” 

The supplemental agreement with the Creek Nation, 
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ratified by the act of Congress approved June 30, 1902 (32 
Stat., 500, 503-505), provided: : 

“16. Lands allotted to citizens shall not in any manner 
whatever or at any time be encumbered, taken, or sold to 
secure or satisfy any debt or obligation nor be ahenated by 
the allottee or his heirs before the expiration of five years 
from the date of the approval of this supplemental agree- 
iment, except. with the approval of the Secretary of the 
Interior. 

¥ * * * * 

*91. This agreement shall be binding upon the United 
States and the Creek Nation and upon all persons affected 
thereby when it shall have been ratified by Congress and 
the Creek national council, and the fact of such ratification 
shall have been proclaimed as hereinafter provided. 

“99. The principal chief, as soon as practicable after the 
ratification of this agreement by Congress, shal] call an 
extra session of the Creek Nation council and submit this 
ngreement, as ratified by Congress, to such council for its 
consideration, and if the agreement be ratified the principal 
chief shall transmit to the President of the United States a 
certified copy of the act of the council ratifving the agree- 
ment, and thereupon the President shall issue his procla- 
mation making public announcement of such ratification ; 
thenceforward all the provisions of this agreement shall 
have the force and effect of law.” 

It appears from the correspondence accompanying your 
first letter that it has been contended by many parties in 
the Indian Territory dealing in Indian lands that the 
restrictive period provided for in paragraph 16 of this 
agreement expires on June 30, 1907, that being five years 
from the date of the approval of the act of Congress rat- 
ifying that agreement. 

This contention seems to me wholly without merit. It 1- 
manifest that the parties to the agreement, when they spoke 
of the approval of the agreement, meant the approval of the 
agreement and not the approval of the act of Congres- 
ratifying the agreement. On that date the agreement was 
approved by one party only. 

The only doubt, I think. is as to whether July 26, 1902. 
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the date of the ratification of the agreement by the Creek 
Council, or August 8, 1902, the date of the proclamation 
by the President of the fact of ratification, should be held 
to be the date from which the restrictive period began to 
run. On the former date the agreement had undoubtedy 
been approved by both parties, but 1s was not until the 
latter date that, according to its express terms, the agree- 
ment became binding and effective. As it seems to me 
unreasonable and illogical to suppose that the parties to 
the agreement intended that the restrictive period should 
begin to run before the agreement became binding and 
effective, I am constrained to hold that such period began 
torun from August 8, 1902, and will expire August 8, 1907. 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF TILE [N'TERIOR. 


® 


NAV Y—DISCHARGE—REENLISTMENT—CONTINUOUS 
SERVICE. 

An enlisted man in the Navy who was appointed as mate and con- 
tinued to serve as such after the expiration of his term of enlist- 
ment, without receiving a discharge. is still in the service and 
entitled to his discharge, and may be permitted to reenlist with 
the benefit of continuous service under article 889 of the Navy 
Regulations of 1905. 


DEPARTMENT OF JUSTICE, 
July 22, 1907. 

Sir: In your note of July 16, 1907, vou ask my opinion, 
in substance, whether one who enlisted for service in the 
Navy for a period of four years, and was appointed as mate 
and continued to serve as such after the expiration of his 
term of enlistment without receiving any discharge, may 
now have his appointment as mate revoked and be per- 
mitted to reenlist, with the benefit of continuous service 
under article 839, Navy Regulations. Specifically, your 
question refers to Richard J. Keating, who is one of several 
who are in that situation in the Navy. 

Article 861 (1) of the Navy Regulations provides that: 

“An enlisted man rated as mate or appointed a warrant 
officer is not thereby discharged from his enlistment.” 


w 
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The contract of an enlisted man is a contract to serve 
the Government in that capacity for the period specified. 
As far as concerns anv question here, it differs in no re- 
spect from a contract by one individual to serve another 
during a specified period. In either case, if the man con- 
tinues to perform the service until the end of the period 
specified, and if the other party has also performed, the 


contract 1s at an end. 
In this case, at the expiration of Keating’s term of en- 


listment his contract was performed and was no longer a 
bar to his discharge by the Government. He could not re- 
quire the Government to retain him in the service nor would 
the Government ordinarily compel him to remain. I need 
not refer in this opinion to those special circumstances, 
such as absence from the United States, etc., which might 
exceptionally affect this general statement. But in this 
case, as in a case of a contract between individuals, if 
neither party desires to terminate the service, but it con- 
{inues without any express contract, it will be held to bea 
continuance of the service upon the same terms as before, 
but not for any definite period. If this were not so then 
these men, serving beyond their terms of enlistment, would 
not be legally in the service, nor would there be any warrant 
for paying them for the service rendered. 

Strictly, this man Keating and the others should have 
been given their discharges at the expiration of their enlist- 
ments. That this was not done was due to the Govern- 
ment, which Is estopped to say that these men are not m the 
service as before. Bemng in the service and their terms of 
enlistment having expired, they are, of course, entitled to 
be discharged, and as Mate Keating has rendered the con- 
tinuous service mentioned in article 839, section 16 of the 
Navy Regulations, vour question is answered in_ the 
affirmative. 

Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE NAVY. 
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SUBMARINE AND SUBSURFACE BOATS—CONSTRUCTION, 
PURCHASE. 


The Secretary of the Navy is authorized to expend a part of the 
moneys appropriated by the acts of June 29, 1906 (34 Stat., 583), 
and March 2, 1907 (34 Stat., 1204), for the construction or pur- 
chase of one or more submarine boats of the Lake type, provided 
he shall be satisfied that the boat or boats in question when com- 
pleted will be at least equal in value for purposes of naval war- 
fare to the Octopus, or whatever other boat may have been in his 
judgment, on March 2, 1907, the best boat of the submarine class 
owned by or under contract for the Government. 

The words “any boat that does not in such test prove to be” equal 
to the best boat now owned by the United States, in the act of 
March 2, 1907 (34 Stat., 1204), must be understood as meaning 
“‘any boat that is not shown by the result of such tests likely 
to be.” 

The word “ equal,” in the same provision, must be understood as 
meaning “at least equal” or “ not inferior; ’’ and the words “ in 
value for naval purposes,” or equivalent language, must be read 
into the passage after the word “ equal.” | 

The comparison involved in the provision is not one between the 
boats competing in the tests, nor between the types of boats 
thereby described, but between a boat to be constructed and the 
best boat of the same class now owned or contracted for by the 
Government. 

Upon the hypothesis, as the papers submitted tend to show, that the 
United States did not own on March 2, 1907, and had not con- 
tracted for, any boat of the subsurface type, Held, that the 
provisions of the act of 1907, above referred to, have no applica- 
tion to boats of the subsurface type, and the Secretary of the 
Navy is authorized, in his discretion, to expend a portion of the 
appropriation therein made for the purchase of subsurface boats 
of the type submitted to trial. 


DEPARTMENT OF JUSTICE, 
July 30, 1907. 

Str: I have the honor to acknowledge the receipt of 
your letter of July 8, 1907, in which you ask the following 
questions: 

“1. Whether, upon the condition of facts thus presented, 
the Department is authorized to expend any portion of 
the moneys appropriated by the acts of June 29, 1906 (34 
Stat., 583), and March 2, 1907 (34 Stat., 1204), for the 
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construction or purchase of a submarine boat or boats of 
the Lake type? 

“2. Whether, under the facts as stated, the Secretary of 
the Navy is authorized to expend any portion of the appro- 
priations referred to for the purchase of subsurface boats 
of the type subjected to trial as above set forth? ” 

“The conditions of facts thus presented ” and the “ facts, 
as stated,” appear from your letter to be as follows: 

The act making appropriations for the naval service for 
the fiscal year ending June 30, 1907 (34 Stat., 583), con- 
tains the following provisions: 

“The Secretary of the Navy is hereby authorized, in his 
discretion, to contract for or purchase subsurface or sub- 
marine torpedo boats, to an amount not exceeding one mil- 
lion dollars, after such tests as he shall see fit to prescribe, 
to determine the comparative efficiency of the different 
boats for which bids may be submitted: Provided, That 
such tests shall take place within nine months from the 
date of the passage of this act; and for such purpose the 
sum of five hundred thousand dollars is hereby appropri- 
ated.” 

The act above quoted was supplemented by the following 
legislation, contained in the act making appropriations for 
the naval service for the fiscal year ending June 30, 1908, 
approved March 2, 1907 (34 Stat., 1204) : 

“That the provision in the Naval Appropriation <Act, 
approved June twenty-ninth, nineteen hundred and six, 
authorizing: the Secretary of the Navy to contract for 
subsurface or submarine boats after certain tests to be 
completed by March twenty-ninth, nineteen hundred and 
seven, is hereby amended, in accordance with the recom- 
mendation of the Secretary of the Navy, so as to extend 
the test period until May twenty-ninth, nineteen hundred 
and seven; and the limit of cost provided for in the authori- 
zation aforesaid is hereby increased to three million dollars, 
and the sum of one million dollars, which includes the half 
‘million dollars heretofore appropriated, is hereby appro- 
priated, and to remain available until expended, no part of 
this appropriation to be expended for any boat that does 
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not in such test prove to be equal in the judgment of the 
Secretary of the Navy to the best boat now owned by the 
United States or under contract therefor, and no penalties 
under this hmitation shall be imposed by reason of any 
delay in the delivery of said boat due to the submission or 
participation in the comparative trials aforesaid.” 

In pursuance of the provisions of these enactments the 
Navy Department appointed a Board for the purpose of 
testing and reporting upon submarine and subsurface boats, 
and this Board, after conducting trials of the Octopus, a 
submarine boat built by the Electric Boat Company under 
contract with the United States; of the Lake, a boat offered 
by the Lake Torpedo Boat Company, and a boat submitted 
by the Subsuriace Torpedo Boat Company; submitted, 
April 30, 1907, a report from which the following quota- 
tions are taken: 

* OPINION. 


“Tt is the unanimous opinion of this Board that the 
Octopus 1s the superior boat presented for tests; and 
furthermore that she is equal to the best boat now owned 
by the United States and under contract. 

“The Board is also of the opinion that a boat generally 
similar to the Octopus, but larger, would be a superior 
naval weapon. 

** SUBSURFACE BOAT. 


“The subsurface boat can not be compared with sub- 
marine boats, being of an entirely different type, but could 
be considered in the class of torpedo boats or destroyers if 
built of sufficient size—yet, in the absence of a regular sub- 
surface boat, there being but a quarter-size model, it was 
impossible to make a satisfactory comparison with any 
class of vessels. From what the Board observed of the 
speed and maneuvering abilities of the model, there is no 
reason to doubt that guarantees made in these respects can 
be carried out. 

“ It may also be conceded that a subsurface boat, as com- 
pared to a torpedo boat, has less vulnerability, requires less 
men, and has a larger steaming radius, but she has less 
speed and greater draft.” 
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Subsequently you addressed to the Board instructions to 
reply to the following two questions: 


“1. Do the trials conducted by the Board show that the 
type of submarine boats represented by the Zeke is superior, 
inferior, or equal to the type represented by the Octopus? 
Specify in what respects. 

“9. With respect to the subsurface boat, and in view of 
the finding of the Board that such boats ‘ can not be com- 
pared with submarine boats, being of an entirely different 
type, an expression of the Board’s opinion, as deduced 
from the tests conducted during the trials, is also desired 
as to whether or not it was developed by such tests that 
boats of the subsurface type would, as a means of offensive 
or defensive warfare, be superior, equal, or inferior to the 
best torpedo boats now owned or contracted for by the 
Government, provided such boats were built of a size suit- 
able to render their qualities available? ” 

The Board answered these questions as follows: 

“1. That the type of submarine boat as represented by 
the Lake is, in the opinion of the Board, inferior to the 
type as represented by the Octopus. 

“2. The closed superstructure of the Lake, with the large, 
flat deck, which is fitted to carry water ballast and to con- 
tain fuel tanks and air flasks, which is an essential feature 
of the Lake boat presented to us for trial, is inferior to the 
arrangements on board the Octopus for the same purposes, 
and also is, in the opinion of the Board. detrimental to the 
proper control of the boat. 

“3. The hydroplanes, also an essential feature of the 
_ Lake boat presented to us for trial, were incapable of sub- 
merging the boat on an even keel. They are therefore re- 
garded as an objectionable incumbrance. 

“4. The Board is of the opinion that the tests of the 
subsurface boat model did not develop that boats of this 
tvpe, built of a size suitable to render their qualities avail- 
able, are equal to the best torpedo boat now owned by the 
Government.” 

It appears that Capt. Adolph Marix, U. S. Navy, presi-. 
cent of the Board, did not concur in the fourth of the above 
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findings and submitted a separate report on the subject ; but 
this fact does not seem to be material. 

I am informed by your letter of July 8, above mentioned, 
that you have approved the reports of the Board (mean- 
ing, as I assume, the report of the majority of the Board 
with respect to the matter as to which the said reports 
were not unanimous) and have adopted their conclusions. 

Answers to both of your questions depend upon the con- 
struction of the following passage in the act approved 
March 2, 1907: 

«* * * No part of this appropriation to be expended 
for any boat that does not in such test prove to be equal 
in the judgment of the Secretary of the Navy to the best 
boat now owned by the United States or under contract 
therefor.” 

It is obvious that this provision is somewhat carelessly 
worded and can not be taken in its literal sense, for two 
reasons. In the first place, the appropriation in question 
is not to be expended for the purchase of any boat taking 
part in the test to which this passage refers, but for the | 
construction of boats more or less similar to those tested, 
so that the words “ any boat that does not in such test prove 
to be ” must evidently be understood as meaning “ any boat 
that is not shown by the result of such tests likely to be.” 

Secondly, since it is plain that the Congress could not 
have meant to prohibit the construction of a boat superior 
to any now owned by the United States, the word “ equal ” 
must be understood as meaning “ at least equal” or “ not 
inferior ” and, moreover, since it would be unreasonable to 
interpret this “ equality ” as referring to size, cost, or other 
particulars inconsistent with the evident general meaning 
of the provision, the words “ in value for naval purposes ” 
or equivalent language must be read into the passage after 
the word “equal ” in order to give the provision a rational 
and consistent construction. 

I have been favored with written or printed arguments 
by counsel for all the construction companies affected to 
aid in the determination of the questions submitted in your 
letter and it is proper to say that the counsel for one of 


326 Submarine Boats—Construction, Purchase. 


these companies has argued, in substance, that the pro- 
Vision in question is insensible or repugnant in its terms 
and that for this reason the passage should be wholly 
disregarded. 

I am unable to assent to this argument. I think the 
passage can be given a rational and effective construction 
in accordance with the canons of statutory interpretation 
by reading it, as above suggested, as equivalent in meaning 
to “no part of this appropriation to be expended for any 
boat that is not shown by the results of such tests likely 
to be at least equal in value for naval purposes, in the judg- 
ment of the Secretary of the Navy, to the best boat now 
owned by the United States or under contract therefor.” 

A further qualification of the language used is necessary 
to give effect to what I consider the evident meaning of 
the Congress, by the insertion before the word “ boat” of 
the words “submarine or subsurface.” This appears to 
have been virtually assumed by the Board ‘in its report, 
but, as 1s hereinafter pointed out, there is room for doubt 
whether the Board gave full effect, in its reply to your 
second question, to this, in my judgment, necesssry assump- 
tion. 

For the sake of clearness, it may be well to point out 
that the comparison involved in the provision under dis- 
cussion Is not one between the boats competing in the pre- 
scribed tests, nor yet between the types of boats thereby 
represented, but between a boat to be constructed by one 
or the other of the competing construction companies and 
the best boat of the same class now owned or contracted 
for by the Government. To give a clear illustration of my 
meaning: If we suppose the Octopus to be the. best boat 
of the submarine class owned by the Government or under 
contract on March 2, 1907, then the comparison for the 
purpose of this provision is to be made between the Octo- 
pus and such an improved boat of, say, the Lake type, as 
the Secretary of the Navy may believe the Lake Torpedo 
Boat Company can construct in accordance with the speci- 
fications of its bid. It is not at all decisive of this question 
that the type of the Octopus may be. in the judgment of 
the Secretary of the Navy, superior to that of the Zake, 
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for it is possible that, notwithstanding this inferiority of 
type, an individual boat of the Zake type might be con- 
structed equal or even superior to the Octopus. The in- 
feriority of the Lake type is, of course, a relevant circum- 
stance to be considered by the Secretary in determining 
\shether the Lake Torpedo Boat Company can make a ves- 
sel of their type which shall be worth as much as or more 
than the Octopus for naval purposes, but if he shall find 
that an enlarged and otherwise improved boat of the Lake 
type might be built which would equal or exceed in value 
for naval purposes the best existing boat of the Octopus 
type, his discretion is freed from the operation of this 
provision. 

If the Congress had meant that all the boats to be paid 
for out of the appropriation in question should be of the 
type shown to be the best by the results of the tests pre- 
scribed, there would have been no difficulty in using appro- 
priate language to express this meaning. What the Con- 
gress has said is that the best. boat now owned or contracted 
for by the Government shall constitute a minimum of naval 
efficiency which must be found in any future vessel to be 
paid for out of this appropriation. 

That such was the meaning of the Congress would be 
strongly suggested by a consideration of notorious facts in 
the contemporary history of naval construction. It is well 
known that certain nations have constructed large numbers 
of submarine vessels, and that a certain class of critics have 
strongly urged the hasty construction of many vessels of 
the same class by the United States. It is also notorious 
that some authorities in naval matters question seriously 
the practical value of vessels of this class, and advise that 
they be built at present in comparatively small numbers, 
und that existing types of submarine boats be regarded as, 
for the present, largely experimental. The provision in 
question evidently imposes a restriction on the discretion 
of the Secretary of the Navy, and, as it must be assumed 
that the Congress expects that official always to act in 
accordance with his own best judgment of the public needs, 
it seems reasonable to believe that the Congress meant by 
this provision to indorse the second, rather than the first, 
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of the two above-mentioned theories, by fixing a minimum 
of efficiency for naval purposes to be possessed by any ves- 
sel of the class which should be built out of the appropria- 
tion provided, so that the Secretary might not be led, by 
considerations of economy or rapidity of construction, to 
add to the Navy vessels of less value for purpose of naval 
warfare than should be possessed by the submarine boat 
selected as the minimum standard of merit. In other 
words, the Congress, by this provision, has said to the Sec- 
retary of the Navy: “You must fot build, out of this 
appropriation, any boat for which, in your judgment, it 
would not be to the interest of the Government to pay as 
much as for the best boat of the same class which you now 
have, or are soon to have, in the Navy.” 

While it must be owned that the language of this pro- 
vision is in some measure obscure, and that its construction 
is not wholly free from difficulty, I think the foregoing 
considerations establish its meaning with sufficient cer- 
tainty to justify Executive action in conformity to the 
sense indicated. 

It follows from what has been above said that, while 
the first three findings of the Board which have met your 
epproval embody facts suitable for your consideration in 
determining, as a matter of discretion, whether you will 
or will not expend any part of the moneys appropriated by 
the acts mentioned in your first question to me for the con- 
struction or purchase of a submarine boat or boats of the 
Lake type, they are, nevertheless, not decisive of this ques- 
tion, and you are authorized, in my opinion, to expend some 
part of the said moneys for the construction or purchase 
of one or more boats of the type mentioned, provided you 
shall be satisfied that the boat or each of the boats in ques- 
tion, when completed in accordance with the terms of con- 
tracts to be made by vou with the builders of the same, 
shall be, at least, equal in value, for purposes of naval 
warfare, to the Octopus, or whatever other boat may have 
been, in your judgment, on March 2, 1907, the best boat of 
the submarine class owned by or under contract for the 
Government. 

With respect to your second question, I do not find, in 
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the papers accompanying your letter, anything to show that 
the United States owned, or had under contract for de- 
livery, on March 2, 1907, any subsurface boat or boat of the 
same class with the subsurface boat of the type subjected 
to trial as set forth in the said accompanying papers. It 
is true that the Board has found, and you have approved its 
finding, that the subsurface boat “ could be considered in 
the class of torpedo boats or destroyers, if built of suffi- 
cient size,” but this finding does not seem to me to estab- 
lish that a subsurface boat can be fairly considered either 
a “torpedo boat” or a “destroyer” within the meaning 
of the act of Congress providing for comparison with “ the 
best boat now owned by the United States or under con- 
tract therefor.” One very obvious reason sustaining this 
view of the matter is that the Board refers to two distinct 
classes of vessels in this comparison. If this section of the 
appropriation act had provided for the construction of 
“ torpedo boats,” and had contained a proviso in the same 
language as that which we have been considering, it seems 
evident that “the best boat now owned by the United 
_ States” would be understood as meaning the best torpedo 
boat and not the best destroyer, and, since the Board, in its 
finding, has grouped subsurface boats with both torpedo 
boats and destroyers, it would seem that it has had in view 
rather the end to be attained by the military engine in 
question, and the general method of attaining that end, 
than the specific means adopted in the case of each type 
so to effectually utilize such method as to attain the desired 
end. ; 
In my opinion, the papers submitted with vour letter 
tend to show that the United States, on March 2, 1907, did 
not own and had not contracted for any boat of the sub- 
surface class, although the facts in this respect are not 
stated with sufficient definiteness to enable me to assume 
them as a basis for an opinion. Upon the hypothesis, 
however, that no vessel of this class was either owned by 
the Government or under contract at the date of the ap- 
proval of the bill in question, it is my opinion that the pro- 
vision contained in the section of the appropriation act to 
which you have called my attention has no application to 
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boats of this class, and therefore that upon the said 
hypothesis you would be authorized, in your discretion, to 
expend some portion of the appropriation referred to for 
the purchase of subsurface boats of the type submitted to 
trial as above set forth. 

I think it appropriate to say, in conclusion, that the dis- 
cretion conferred upon the Secretary of the Navy by the act 
making appropriations for the naval service for the fiscal 
year ending June 30, 1907 (34 Stat., 583), which was, in 
this respect, reenacted by the act approved March 2, 1907 
34 Stat., 1204), with regard to the purchase or construc- 
tion of vessels of these two classes, is a very wide discre- 
tion; and it would, in my judgment, defeat the general 
purpose of the Congress to place upon the provision above 
discussed such a construction as would relieve him of the 
responsibility which the Congress, in my opinion, plainly 
intended to impose upon him as to the expenditure of this 
portion of the appropriation. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


EASTERN CHEROKEE FUND—DEPOSIT OF IN BANKING 
INSTITUTIONS. 

The Secretary of the Treasury is not authorized by virtue of the 
order of the Court of Claims in cause No. 23214, The Eastern 
Cherokecs v. The United States, to deposit in Government deposi- 
tories or other banking institutions the sum of $4,000,000 appro- 
priated by the act of June 30, 1906 (34 Stat., 664), fn favor of said 
Kastern Cherokees, in order that interest may be obtained thereon. 

The order referred to was not an order for transfer within the 
meaning of section 3639 Revised Statutes, but merely a request 
or authorization, and does not abrogate the prohibitions and pen- 
nities imposed by law upon such transfer. 


DEPARTMENT OF JUSTICE, 
August 7, 1907. 
Sir: I have the honor to acknowledge the receipt of your 
letter of the 11th ultimo, in which you inclose a certified 
copy of an order made by the Court of Claims in cause No. 
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23214 of The Eustern Cherokces vy. The United States, and 
request an expression of my opinion as to what action, if 
any, the Treasury Department may be justified in taking 
in pursuance thereof. 

The order is as follows: 

“ This cause coming on to be further considered, upon the 
report of Special Commissioner Guion Miller of May 9, 
1907, it is this 13th day of May, 1907, ordered that the 
Secretary of the Treasury be, and he is hereby, authorized 
and requested to deposit, out of the fund arising from the 
decrees of this court of May 18, 1905, and May 28, 1906, 
in favor of the Eastern Cherokees, for which appropria- 
tion was made in the general deficiency act of June 30, 
1906, the sum of four million ($4,000,000) dollars with 
such duly recognized Government depositories or other 
banking institutions as shall be approved by him, which 
shall furnish good and sufficient securities (such as are 
required in the case of Government deposits) for the 
return of such deposit or deposits; provided such deposi- 
tories shall undertake and agree to pay interest at the rate 
of not less than two per centum per annum for the use of 
sald money so deposited. 

“It is further ordered that the Secretary of the Treasury 
be, and he is hereby, authorized to make such deposits for 
the period of one year certain, or until the further order 
of the court, subject, however, to be demanded at any time 
after the expiration of one year aforesaid; provided, how- 
ever, that the interest shall be paid annually to the Secre- 
tary of the Treasury, and shall be placed bv him to the 
credit of the Eastern Cherokees entitled to participate in 
the fund appropriated by said act of June 30, 1906, above- 
referred to under the decrees and orders of this court here- 
tofore entered in this cause.” 

The proceedings upon which this order is based are as 
follows: 

On March 20, 1905, the Court of Claims rendered an 
opinion in three consolidated causes which had been insti- 
tuted under the acts of July 1, 1902, and March 3, 1903 
(32 Stat., 726, 996). conferring jurisdiction upon it to ad- 
judicate treaty claims of the Cherokee tribe or of the 
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Eastern Cherokees or other band thereof, in which it was 
held that the Cherokee Nation was entitled to recover of 
the United States four items, aggregating $1,134,248.23, 
with interest, the principal item, $1,111,284.70, being for 
moneys which were applied to the expense of moving the 
Eastern Cherokees to the Indian Territory under the treaty 
of 1835, instead of being divided among them, but that as 
the Cherokee Nation as a government would soon cease to 
exist the Secretary of the Interior should be authorized to 
form rolls of the Cherokees, and this last-mentioned sum, 
with interest, until he should be ready to make payment, 
should be paid, less counsel fees and expenses, directly to 
the individuals entitled to share in the recovery. (The 
Cherokee Nation v. The United States, 40 Ct. Cls., 252, 328, 
331.) 

On May 18, 1905, a decree was entered adjudging that 
the Cherokee Nation have and recover of the United States 
said four items, with interest, the proceeds thereof “ to be 
paid and distributed as follows,’ namely: Of the three 
small items one was to be paid direct to the Cherokee Na- 
tion and the other two to the Secretary of the Interior to 
be credited on certain Cherokee funds; and out of the 
principal item, namely, “ $1,111,284.70, with interest 
thereon from June 12, 1838, to date of payment,” the coun- 
sel fees and expenses chargeable by contract or allowed by 
the court should be paid by the Secretary of the Treasury 
to the persons entitled, and the balance should be paid to 
the Secretary of the Interior, who, after first paying the 
costs and expenses incident to the distribution, should dis- 
tribute the remainder directly to the Eastern and Western 
Cherokees entitled, as individuals, or to their legal repre- 
sentatives. (40 Ct. Cls., 363.) 

Qn appeal this decree was modified by the Supreme 
Court on April 30, 1906, so as to specifically limit the dis- 
tribution to the Eastern Cherokees entitled. as individuals, 
and otherwise in all things affirmed. (United States v. 
Cherokee Nation, 202 U. S.. 101, 130.) 

On May 28, 1906, a decree was entered in the Court of 
Claims modifying the original decree of May 18, 1905, in 
accordance with the mandate of the Supreme Court, and 
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ordering that the Secretary of the Interior cause to be pre- 
pared a roll of those entitled to share in the distribution. 

On June 30, 1906, in the general deficiency act, Congress 
made the appropriation which is referred to in the order 
of the Court of Claims, and which is, literally, an appro- 
priation to pay the original judgment of May 18, 1905, 
without reference to either of the subsequent decrees. 
This act appropriates, “ out of any money in the Treasury 
not otherwise appropriated,” a sum as follows: 

“To pay the judgment rendered by the Court of Claims 
on May eighteenth, nineteen hundred and five, in consolli- 
dated causes numbered twenty-three thousand one hun- 
dred and ninety-nine, The Cherokee Nation versus The 
United States; numbered twenty-three thousand two hun- 
dred and fourteen, The Eastern Cherokees wersus The 
United States, and numbered twenty-three thousand two 
hundred and twelve, The Eastern and Emigrant Cherokees 
versus The United States, aggregating a principal sum of 
one million one hundred and thirty-four thousand two 
hundred and forty-eight dollars and twenty-three cents, 
as therein set forth, with interest upon the several items 
of judgment at five per centum, one million one hundred 
and thirty-four thousand two hundred and forty-eight dol- 
lars and twenty-three cents, together with such additional 
sum as may be necessary to pay interest, as authorized by © 
law.” (34 Stat., 634, 664.) 

Meanwhile, the Secretary of the Interior having ap- 
pointed a special agent to make up the roll provided for 
in the decree of the court, but great difficulties having 
arisen, owing chiefly to a number of undetermined legal 
questions, on February 20, 1907, transmitted certain ques- 
tions to the Court of Claims for its opinion, under the pro- 
vision of section 2 of the Bowman Act (22 Stat., 485), and 
thereafter, on April 10, 1°07, addressed a letter to the court 
requesting that the enrollment of the Eastern Cherokees 
and the distribution of the fund should be made under the 
direct supervision and authority of the court. A petition 
to this effect was also filed by certain claimants. 

Accordingly, on April 29, 1907, the Court of Claims va- 
cated so much of the decree of May 18, 1906, as provided 
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that the Secretary of the Interior should cause the roll to 
be prepared and distribute the fund, and appointed the 
former specia] agent as special commissioner of the court 
to prepare the roll. 

On May 9, 1907, the special commissioner filed a report 
stating that the Comptroller of the Treasury had decided 
that under the appropriation of June 30, 1906, the original 
sum of $1,111,284.70 bore interest to May 14, 1906, the date 
of the mandate of affirmance by the Supreme Court, mak- 
ing a total, principal and interest, of $4,937,036.16, but that 
interest ceased from that date (26 Stat., 537); that after 
deducting attorneys’ fees and expenses of enrollment al- 
ready disbursed there was left about $4,040,000 standing 
to the credit of the fund in the Treasury Department; that 
it would probably take about two years to make up and 
approve the rolls (it being estimated that there will be 
about 65,000 individual claimants), and it was of vital 
importance to the Indians that interest should, in the mean- 
time, be obtained on the fund, and therefore recommending, 
in view of the court’s original intention that the recovery 
should bear interest until distributed, that the Secretary of 
the Treasury be requested and authorized to deposit at 
interest, under certain conditions, $4,000,000 of the amount 
standing to the credit of the Eastern Cherokees. 

Thereupon, on consideration of this report, the Court of 
Claims, on May 13, 1907, entered the order, a copy of which 
is inclosed in your letter. 

Under the foregoing state of facts, after careful consid- 
eration of the question submitted, I concur in the opinion 
expressed by the Acting Solicitor of the Treasury that 
you would not be authorized to make the deposit of 
$4,000,000 in Government depositories or other banking 
institutions in accordance with the request contained in 
the order of the Court of Claims. 

1. It is clear that, independently of this order, the mak- 
ing of such deposit 1s forbidden by the Revised Statutes. 

Section 3639 provides that “ the Treasurer of the United 
States, * * * and all public officers of whatsoever char- 
acter, are required to keep safely, without loaning, using, 
depositing in banks, or exchanging for other funds than as 
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specially allowed by law, all the public money collected 
by them, or otherwise at any time placed in their posses- 
sion and custody, till the same is ordered, by the proper 
Department or officer of the Government, to be transferred 
or paid out; and when such orders for transfer or payment 
are received, faithfully and promptly to make the same as 
directed * * *.” 

Section 5490 provides that “every officer or other per- 
son charged by any act of Congress with the safekeeping 
of the public moneys, who fails to safely keep the same, 
without loaning, using, converting to his own use, deposit- 
ing in banks, or exchanging for other funds than as spe- 
cially allowed by law, shall be guilty of embezzlement ” of 
~ such moneys and punished by imprisonment and fine. 

Section 3651 provides that “ no exchange of funds shall 
be made by any disbursing officer or agent of the Govern- 
ment * * * other than an exchange for gold, silver, 
United States notes, and national-bank notes;: and every 
such disbursing officer, when the means for his disburse- 
ments are furnished to him in gold, silver, United States 
notes, or national-bank notes, shall make his payments in 
the moneys so furnished,” and that the head of the proper 
Department shall immediately suspend any disbursing 
officer or agent violating these provisions and report such 
violations to the President, who may thereupon promptly 
remove him from office. 

It was said by Attorney-General Devens that the second 
clause of this section treats every disbursing officer or agent 
of the Government “ not as a debtor to the United States, 
but as a bailor of the funds of the United States, who 1s 
required to pay them out, and necessarily to keep them in 
the precise form in which he receives them,” and that the 
Treasurer and assistant treasurers of the United States 
are prohibited from even exchanging gold and silver coin 
for United States notes. (16 Op., 381.) 

Furthermore, while the Secretary of the Treasury is 
authorized by section 3640 of the Revised Statutes to trans- 
fer the moneys in the hands of any public depository to the 
Treasury of the United States, and to transfer them from 
one depository to another, as their safety and the conven- 
ience of the public shall require, there is no provision 
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whatever authorizing him to transfer moneys from the 
Treasury to a public depository for any purpose whatso- 
ever. 

It 1s manifest that under these several provisions of the 
Revised Statutes the deposit by the Treasurer of $4,000,000 
Gf the public moneys in a public depository or other bank- 
ing institution, in order that interest may be obtained 
thereon, would be forbidden by law, unless the order of 
the Court of Claims is such an order for the transfer of 
public moneys “ by the proper Department or officer of the 
Government,” within the meaning of section 3639, as would 
authorize such transfer to be made. 

2. Without discussing the question as to whether, if the 
court had directed you to make the transfer by a specific 
order to that effect, this would have been, under all the 
circumstances and in view of the appropriation of June 
30, 1906, an order from the proper Department or officer 
of the Government, within the meaning of section 3639, 
it is sufficient to say that the court has not in fact given 
vou such direction or order, but that the “ order ” in ques- 
tion merely requests and authorizes you to make the trans- 
fer without in any manner directing that it be done. 

It is clear to my mind that such a request is not an order 
for the transfer within the meaning of the statute, and 
does not abrogate the prohibitions and penalties imposed 
by law upon such transfer. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


LEAVE OF ABSENCE—MEMBERS OF THE GRAND ARMY OF 
THE REPUBLIC. 


The President is without authority to grant an extension of leave 
of absence with pay to members of the Grand Army of the Repub- 
lic employed in the Government service who attend the annual 
encampment of that order. 

DEPARTMENT OF JUSTICE, 
August 15, 1907. 
Sir: I have the honor to acknowledge the receipt of your 
letter of July 20, asking for my opinion as to whether you 
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may legally comply with the request of the secretary of the 
Grand Army of the Republic for an Executive order direct- 
ing that members of that organization in the Government 
employ be given leave of absence with pay to attend the 
annual encampment of the order. 

In reply, I am constrained to say that I am unable to find 
that any such authority has been given you. Provision has 
from time to time been made by Congress for leaves of 
absence to various classes of Government officers and em- 
ployees. (U.S. Comp. Stat., 1901, vol. 1, p. 82.) 

It does not, however, appear that you have anywhere 
been authorized to extend these vacation periods, nor does 
it appear that in this particular veterans of the civil war 
are entitled to any preference. 

Very respectfully, 
CHARLES J. BONAPARTE. 

The PrEsIpENT. 


DIAMOND SHOAL LIGHT-HOUSE—COMMENCEMENT OF 
. CONSTRUCTION. 


Under the facts stated, there has been no such *“ commencement of 
construction,” in good falth or otherwise, by Albert F. Eells, who 
was authorized under the act of March 3, 1905 (33 Stat., 1266), to 
construct, on conditions specified, a Nght-house and signal station 
upon the outer Diamond Shoal at Cape Hatteras, North Carolina, 
as was contemplated by that act, but only some preparation 
therefor. 

The term ‘* construction,” as used in that act, means un actual put- 
ting together of the parts of the light-house in their proper place 
and order, with regard to each other, if not necessarily upon the 
site to be occupied. 

By the expression ‘* commencement in good faith,” the beginning of 
a continuous operation of construction was intended, rather than 
the making of a first move followed by an immediate cessation of 
work and with no apparent readiness to proceed further. 


DEPARTMENT OF JUSTICE, 
August 16, 1907. 


Smr: I have received your communication calling atten- 
tion to the act of March 3, 1905 (33 Stat., 1266), authoriz- 
ing Albert F. Eells, of Boston, Mass., and such others as 
might be associated with him, “ to construct, in the manner 
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and on the conditions specified,” a light-house and fog sig- 
nal upon the outer Diamond Shoal at Cape Hatteras, on 
the coast of North Carolina, which provides that— 

“The said Eells and his associates shall, within six 
months from the date of the approval of this act, file with 
the Secretary of Commerce and Labor (a) an agreement in 
writing accepting all the provisions of this act; and (b) de- 
tailed drawings and specifications of the structure in all its 
parts for the approval of said Secretary.” 

And that— 

“Unless said plans are approved by said Secretary prior 
to January first, nineteen hundred and six, and the con- 
struction of the proposed structure be in good faith com- 
menced within six months after such approval, the author- 
ity granted by this act shall cease.” 

You state that the period of six months mentioned ex- 
pired June 29, 1906, and that— 

“ Prior to the expiration of this period the sole work of 
actual physical construction consisted in the construction 
at Boston of one steel girder, at a cost of $400, by the Bos- 
ton Bridge Works, under a contract dated May 25, 1906, 
with the Maine Coast Granite Company, a corporation 
formed by Eells and his associates. This girder is one of 
twenty-four similar ones to go in the caisson, designed to 
serve as the base of the structure. The order for the girder 
was placed with the works May 28, 1906, and it was com- 
pleted June 19, 1906. No other work of actual physical 
construction has been done before or since. No work has 
been done at the site of the light-house, nor has the site 
been designated, nor was a request made to designate the 
site prior to June 29, 1906; not, in fact, until January 17, 
1907. The Maine Coast Granite Company has, however, 
acquired some real estate at South Brooksville, Me., on 
which a granite quarry is situated, with some of the granite 
quarried and ready for shipment, to be used ultimately 
for the concrete to go in the interior of the caisson and for 
the riprap apron to be deposited after the placing of the 
caisson to protect the shoal. This property was conveyed 
to the company by Albert F. Eells, December 3, 1901, sev- 
eral years before the passage of the act, and it does not 
appear that any quarrying was done thereon since its 
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acquisition. Moreover, since the rejection of the original 
drawings and specifications and their subsequent condi- 
tional approval, and prior to June 29, 1906, E. S. Shaw, 
engineer, on behalf of Eells and his associates, states that 
he has made ‘studies’ of a design for the superstructure, 
with a view to meeting the requirements of the Light- 
House Board in connection with the matter of eliminating 
the central stairway shaft, storing lifeboats in the interior, 
and providing the stairway shaft with fireproof doors, and 
that he has also prepared detailed drawings for the twenty- 
four girders and three different drawings of the contours 
of Diamond Shoal. These are the only steps at any time 
taken by Eells and his associates even remotely bearing on 
the work of actual construction, apart from the organiza- 
tion of the Maine Coast Granite Company, the assignment 
to the company of the Eells patent and franchise under the 
act, the projected organization of the Cape Hatteras Con- 
struction and Navigation Company, various efforts to 
finance the enterprise, sundry conferences, discussions, and 
consultations, and some preliminary negotiations with con- 
tractors from whom estimates or bids were obtained for 
the construction of the caisson.” 

By the act of Congress above mentioned you are author- 
ized, “ within sixty days after written request therefor from 
the said Fells and his associates,” to designate a suitable 
place for the site of the light-house, and, “at any time 
after January 1, 1907,” to determine within what period 
thereafter the structure must be ready for the installation 
of the light and other equipment. 

You say that Eells and his associates now request action 
by you under this authority, and, therefore, vou request my 
opinion upon the question whether, under the circum- 
stances, there has been a “ commencement in good faith of 
the construction of the proposed structure within six 
months after the approval of the plans within the meaning 
of the act.” 

By the term “construction.” as used in this statute, it 
seems to me that Congress intended an actual putting to- 
gether of the parts of the light-house in their proper place 
and order with regard to each other, if not necessarily 
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upon the site to be occupied, and by * commencement in 
good faith” it seems to me that the beginning of a con- 
tinuous operation of constructing was intended rather than 
the mere making of a first move followed by an immediate 
cessation of work and with no apparent readiness to pro- 
ceed further. 7 

Here, I think, there was “ no commencement of construc- 
tion ” in good faith or otherwise, but only some preparation 
therefor. (Aansas Mortgage Company v. Wyerhaeuser, 
29 Pac., 153; Damon v. Granby, 2 Pick., 345, 356; Morse 
v. City Westport, 19 S. W., 831; Fishleay & Wilson, 42 
Wky. Notes Cas. (Pa.), 525, 527; City Sewerage Utiliza- 
tion Co. v. Board of Health, 1 Leg. Gaz. Rep., 402.) 

I accordingly answer your question in the negative. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND LABOR. 





SEMINOLE INDIANS — MODIFICATION OF AGREEMENT 


WITH. 


Congress has plenary authority to control the affairs and admin- 
ister the property of the Five Civilized Tribes in the Indian Ter- 
ritory and other Indian tribes. 

The agreements between the United States and the Seminole Nation 
ratified by the acts of July 1, 1898 (30 Stat., 568), and of April 
26. 1906 (34 Stat., 137), are not really treaties, and are of legal 
force and effect only because ratified by Congress. 

Congress having power to abrogate a formal treaty with a sovereign 
nation, may alter or repeal an agreement with an Indian tribe. 
Congress haus power to enact legislation authorizing the delivery of 
Seminole land patents prior to the expiration of the Seminole 
government, and also by legislation to modify the terms of the 
Seminole agreement of July 1, 1898, with reference to the school 
fund of that nation, and authorize the Department of the Interior 

to assume control of the schools and the schoo] fund. 

The lands of the Seminole Nation having been granted to it merely 
in its corporate capacity as a nation, the United States Govern- 
ment may, as a condition of their allotment in severalty and the 
extinguishment of its own ultimate interest therein, impose the 
restrictions upon their alienation provided by section 19 of the 
aet of April 26, 1906 (34 Stat., 137, 144). 
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The provisions of section 10 of the act of 1906 (34 Stat., 140) in 
regard to the control of the tribal schools and the lands and 
property pertaining thereto by the Secretary of the Interior, and 
the use of the tribal funds for the purpose of defraying the neces- 
sary expenses of such schools, is purely a governmental and 
administrative matter involving no taking of the property of the 
nation. 

The purpose of Congress in sections 10 and 11 of the act of April 26, 
1906 (34 Stat., 140), was to give the Secretary of the Interior 
exclusive control, within limitations stated, of the revenues of the 
Five Civilized Tribes, including the Seminole Nation. 

The Secretary of the Treasury may safeguard all disbursements on 
behalf of the Seminole Nation now authorized and require that 
all Seminole warrants issued after January 1, 1907, shall be 
approved by the United States inspector for the Indian Territory 
and paid by the United States Indian agent, Union Agency, 
instead of being paid by the treasurer of the nation. 


DEPARTMENT OF JUSTICE, 
August 19, 1907. 

Sir: In your letter of March 22 you submit certain ques- 
tions raised by the Hon. John F. Brown, principal chief 
of the Seminole Nation, in regard to the constitutionality 
of the act of Congress of April 26, 1906 (34 Stat., 137), 
providing for the final disposition of the affairs of the 
Five Civilized Tribes in the Indian Territory, in so far as 
it modifies or changes the provisions of the agreements in 
regard to the allotment, distribution, and administration of 
the property and funds of the Seminole Nation, which 
were negotiated with that nation by the Commission to 
the Five Civilized Tribes and ratified by the acts of Con- 
gress of July 1, 1898 (30 Stat., 567), and June 2, 1900 
(31 Stat., 250). Certain other questions raised by Chief 
Brown as to the extent of your authority under said act 
are also presented. The several questions referred to are 
specifically stated by you as follows: 

“1. Whether Congress has power to enact legislation 
authorizing the delivery of Seminole patents prior to the 
expiration of the Seminole tribal government. 

“2. Whether Congress has authority to pass legislation 
modifying the terms of the Seminole agreement of July 1, 
1898, with reference to the school fund of that nation and 
authorize the Department to assume control of the schools 
and the school fund. 
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“3. As to the constitutionality of the provisions of sec- 
tion 19 of the act of April 26, 1906 (34 Stat., 144), de- 
claring that full-blood Indians can not alienate their lands 
for twenty-five years from the date of the approval of the 
act ‘ unless such restriction shall, prior to the expiration of 
sald period, be removed by act of Congress.’ 

“4, Whether the Seminole trust or invested funds can be 
distributed in a manner not provided by the agreement of 
1898 or be used for any purpose not mentioned therein. 

“5. As to the power of the Department to direct that 
all Seminole warrants issued after January 1, 1907, shall 
be approved by the United States Indian inspector for the 
Indian Territory and paid by the United States Indian 
agent, Union Agency, instead of being paid by the treas- 
urer of the Seminole Nation. 

“6. Whether patents conveying allotments to Seminole 
citizens should be delivered before the tribal government 
is actually extinguished.” 

The agreement with the Seminole Nation ratified by the 
act of July 1, 1898, contained these provisions (30 Stat., 
568) : 

“Five hundred thousand dollars ($500,000) of the funds 
belonging to the Seminoles, now held by the United States, 
shall be set apart as a permanent school fund for the edu- 
eation of the children of the members of said tribe, and 
shall be held by the United States at five per cent interest, 
or invested so as to produce such amount of interest, which 
shall be, after extinguishment of tribal government, applied 
by the Secretary of the Interior to the support of Mekasuky 
and Emahaka academies and the district schools of the 
Seminole people; and there shall be selected and excepted 
from allotment three hundred and twenty acres of land for 
each of said academies and eighty acres each for eight 
district schools in the Seminole country. 

* * * # * 

“When the tribal government shall cease to exist the 
principal chief last elected by said tribe shall execute, under 
his hand and the seal of the nation, and deliver to each 
allottee a deed conveying to him all the right, title, and 
interest of the said nation and the members thereof in and 
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to the lands so allotted to him, and the Secretary of the 
Interior shall approve such deed, and the same shall there- 
upon operate as relinquishment of the right, title, and 
interest of the United States in and to the land embraced 
in said conveyance, and as a guarantee by the United States 
of the title of said lands to the allottee; and the acceptance 
of such deed by the allottee shall be a relinquishment of 
his title to and interest in all other lands belonging to the 
tribe, except such as may have been excepted from allot- 
ment and held in common for other purposes. Each allot- 
tee shall designate one tract of forty acres, which shall, by 
the terms of the deed, be made inalienable and non-taxable 
as a homestead in perpetuity. 

“All moneys belonging to the Seminoles remaining after 
equalizing the value of allotments as herein provided and 
"reserving said sum of five hundred thousand dollars for 
school fund shall be paid per capita to the members of said 
tribe in three equal installments, the first to be made as 
soon as convenient after allotment and extinguishment of 
tribal government, and the others at one and two years, 
respectively. Such payments shall be made by a person 
appointed by the Secretary of the Interior, who shall pre- 
scribe the amount of and approve the bond to be given by 
such person; and strict account shall be given to the Secre- 
tary of the Interior for such disbursements.” 

The agreement ratified by the act of June 2, 1900, con- 
tained certain provisions as to the rolls of members of the 
Seminole Nation and the descent of property which need 
not be considered. | 

The act of April 26, 1906, provided (34 Stat., 138-141) : 

“ Sec. 6. That if the principal chief of the Choctaw, 
Cherokee, Creek, or Seminole tribe, or the governor of the 
Chickasaw tribe shall refuse or neglect to perform the 
duties devolving upon him, he may be removed from office 
by the President of the United States, or if any such ex- 
ecutive become permanently disabled, the office may be 
declared vacant by the President of the United States, who 
may fill any vacancy arising from removal, disability, or 
death of the incumbent, by appointment of a citizen by 
blood of the tribe. 
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“If any such executive shall fail, refuse, or neglect, for 
thirty days after notice that any instrument is ready for 
his signature, to appear at a place to be designated by the 
Secretary of the Interior and execute the same, such instru- 
ment may be approved by the Secretary of the Interior 
without such execution, and when so approved and recorded 
shall convey legal title, and such approval shall be con- 
clusive evidence that such executive or chief refused or 
neglected after notice to execute such instrument. 

“ Provided, That the principal chief of the Seminole 
Nation is hereby authorized to execute the deeds to allottees 
in the Seminole Nation prior to the time when the Sem- 
inole government shall cease to exist. 

* * * * * 


“Sec. 10. That the Secretary of the Interior is hereby | 
authorized and directed to assume control and direction of 
the schools in the Choctaw, Chickasaw, Cherokee, Creek, 
and Seminole tribes, with the lands and all school property 
pertaining thereto, March fifth, nineteen hundred and six, 
and to conduct such schools under rules and regulations to 
be prescribed by him, retaining tribal educational officers, 
subject to dismissal by the Secretary of the Interior, and 
the present system so far as practicable, until such time as 
a public school system shall have been established under 
Territorial or State government, and proper provision 
made thereunder for the education of the Indian children 
of said tribes, and he is hereby authorized and directed to 
set aside a sufficient amount of any funds, invested or 
otherwise, in the Treasury of the United States, belonging 
to said tribes, including the royalties on coal and asphalt 
in the Choctaw and Chickasaw nations, to defray all the 
necessary expenses of said schools, using, however, only 
such portion of said funds of each tribe as may be requisite 
for the schools of that tribe, not exceeding in any one year 
for the respective tribes the amount expended for the 
scholastic year ending June thirtieth, nineteen hundred 
and five; and he is further authorized and directed to use 
the remainder, 1f any, of the funds appropriated by the 
act of Congress approved March third, nineteen hundred 
and five, ‘for the maintenance, strengthening, and enlarg- 
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ing of the tribal schools of the Cherokee, Creek, Choctaw, 
Chickasaw, and Seminole nations,’ unexpended March 
fourth, nineteen hundred and six, including such fees as 
have accrued or may hereafter accrue under the act of 
Congress approved February nineteenth, nineteen hundred 
and three, Statutes at Large, volume thirty-two, page eight 
hundred and forty-one, which fees are hereby appropriated, 
in continuing such schools as may have been established, 
and in establishing such new schools as he may direct, and 
any of the tribal funds so set aside remaining unexpended 
when a public school system under a future State or Terri- 
torial government has been established, shall be distributed 
per capita among the citizens of the nations in the same 
manner as other funds. 

“Sec. 11. That all revenues of whatever character ac- 
cruing to the Choctaw, Chickasaw, Cherokee, Creek, and 
Seminole tribes, whether before or after dissolution of the 
tribal governments, shall, after the approval hereof, be col- 
lected by an officer appointed by the Secretary of the Inte- 
rior under rules and regulations to be prescribed by him; 
and he shall cause to be paid all lawful claims against said 
tribes which may have been contracted after July first, 
nineteen hundred and two, or for which warrants have 
been regularly issued, such payments to be made from any 
funds in the United States Treasury belonging to said 
tribes. * * * 


& * * ad * 


“Sec. 19. That no full-blood Indian of the Choctaw, 
Chickasaw, Cherokee, Creek, or Seminole tribes shall have 
power to alienate, sell, dispose of, or encumber in any man- 
ner any of the lands allotted to him for a period of twenty- 
five years from and after the passage and approval of this 
act, unless such restriction shall, prior to the expiration of 
said period, be removed by act of Congress; and for all 
purposes the quantum of Indian blood possessed by any 
member of said tribes shall be determined by the rolls of 
citizens of said tribes approved by the Secretary of the 
Interior. 
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“ Sec. 28. That the tribal existence and present tribal 
yvovernments of the Choctaw, Chickasaw, Cherokee, Creek, 
and Seminole tribes or nations are hereby continued in full 
force and effect for all purposes authorized by law, until 
otherwise provided by law, but the tribal council or legis- 
lature in any of said tribes or nations shall not be in session 
for a longer period than thirty days in any one year: 
Provided, That no act, ordinance, or resolution (except 
resolutions of adjournment) of the tribal council or legisla- 
ture of any of said tribes or nations shall be of any validity 
until approved by the President of the United States: 
Provided further, That no contract involving the payment 
or expenditure of any money or affecting any property 
belonging to any of said tribes or nations made by them or 
any of them or by any officer thereof, shall be of any 
validity until approved by the President of the United 
States. 

“Sec. 29. That all acts and parts of acts inconsistent 
with the provisions of this act be, and the same are hereby, 
repealed.” 

It is unnecessary to go into any detailed discussion of the 
power of Congress to alter, modify, or repeal the provisions 
of the agreement with the Seminole Nation ratified by the 
act of July 1, 1898, and otherwise provide for the adminis- 
tration of their property and funds, as provided by the 
act of April 26, 1906, because the question has been con- 
clusively settled by the decisions of the Supreme Court. 
(Stephens v. Cherokee Nation, 174 U. S., 445; Cherokee 
Nation v. Hitchcock, 187 U. 8., 294; Lone Wolf v. Hitch- 
cock, 187 U. S., 558; Aorris v. Hitchcock, 194 U. S., 384, 
388; Wallace v. Adams, 204 U. S., 415.) 

These decisions maintain the plenary authority of Con- 
gress to control the affairs and administer the property of 
the Five Civilized Tribes in the Indian Territory and other 
Indian tribes. 

In Lone Wolf v. Hitehcock the question involved was as 
to the authority of Congress to dispose of the tribal prop- 
erty of the Kiowa, Comanche, and Apache Indians in 
Oklahoma in a manner inconsistent with a treaty pre- 
viously entered into with such Indians. In upholding the 
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legislation there in question the court said (187 U. S., 
566) : 

“The power exists to abrogate the provisions of an 
Indian treaty, though presumably such power will be 
exercised only when circumstances arise which will not 
only justify the Government in disregarding the stipula- 
tions of the treaty, but may demand, in the interest of the 
country and the Indians themselves, that it should do so. 
When, therefore, treaties were entered into between the 
United States and a tribe of Indians it was never doubted 
that the power to abrogate existed in Congress, and that in 
a contingency such power might be availed of from con- 
siderations of governmental policy, particularly if con- 
sistent with perfect good faith toward the Indians.” 

It is to be observed that the agreements with the Semi- 
nole Nation herein referred to are not really treaties and 
are of legal force and effect only because ratified by act of 
Congress. Certainly if, as has been often adjudged, Con- 
gress may abrogate a formal treaty with a sovereign 
nation (Chinese Exclusion case, 130 U. S., 581; Lorner v. 
United States, 143 U. S., 578; Fong Yue Ting v. United 
States, 149 U. S., 706; La Abra Silver Mining Co. v. 
United States, 175 U. S., 460), it may alter or repeal an 
agreement of this kind with an Indian tribe. 

In Lone Wolf v. Hitchcock the court further said (187 
U. S., 568): 

“Indeed, the controversy which this case presents is 
concluded by the decision in Cherokee Nation v. Hitchcock 
(187 U. S., 294), decided at this term, where it was held 
that full administrative power was possessed by Congress 
over Indian tribal property.” 

In Cherokee Nation v. Hitchcock the court held that the 
act of Congress of June 28, 1898 (30 Stat., 495), which, 
among other things, gave the Secretary of the Interior ex- 
clusive power over oil, coal, asphalt, and other minerals in 
the Indian Territory and authorized him to make leases 
thereof under certain prescribed conditions, the rovalties 
and rents to be paid into the Treasury of the United States 
to the credit of the tribe to which they belonged, was a 
valid exercise of power notwithstanding the provisions of 
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the treaties with the Cherokee Nation which, it was claimed, 
gave the Cherokees a fee simple title to their lands. In 
that case the court, after referring to its decision in 
Stephens v. Cherokee Nation, said (187 U. S., 307-308) : 

“The holding that Congress had power to provide a 
method for determining membership in the Five Civilized 
Tribes, and for ascertaining the citizenship thereof pre- 
liminary to a division of the property of the tribe among 
its members, necessarily involved the further holding that 
Congress was vested with authority to adopt measures to 
make the tribal property productive, and secure therefrom 
an income for the benefit of the tribe. 

“ Whatever title the Indians have is in the tribe, and not 
in the individuals, although held by the tribe for the com- 
mon use and equal benefit of all the members. (Zhe Chero- 
kee Trust Funds, 117 U. S., 288, 308.) The manner in 
which this land is held is described in Cherokee Nation v. 
Journeycake (155 U. S., 196, 207), where this court, re- 
ferring to the treaties and the patent mentioned in the 
bill of complaint herein, said: ‘ Under these treaties, and 
in December, 1838, a patent was issued to the Cherokees for 
these lands. By that patent, whatever of title was conveyed 
was conveyed to the Cherokees as a nation, and no title was 
vested in severalty in the Cherokees or any of them.’ 

“There is no question involved in this case as to the 
taking of property; the authority which it is proposed to 
exercise, by virtue of the act of 1898, has relation merely to 
the control and development of the tribal property, which 
still remains subject to the administrative control of the 
Government, even though the members of the tribe have 
been invested’ with the status of citizenship under recent 
legislation.” 

There is nothing to differentiate the case of the Semi- 
noles from that of the Cherokees. As said with respect to 
the latter, whatever title the Seminoles have to their lands 
is in the tribe and not in the individuals. The treaty of 
March 21, 1866, article 3 (14 Stat., 755), under which 
they hold them, provided: 

“The United States having obtained by grant of the 
Creek Nation the westerly half of their lands, hereby grant 
to the Seminole Nation the portion thereof hereafter de- 
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scribed, which shall constitute the national domain of the 
Seminole Indians.” 

There is likewise no question here as to the taking of 
property. The act of April 26, 1906, merely makes some- 
what different provisions in regard to the allotment of the 
lands and the collection and distribution of the revenues of 
the Seminole Nation than was provided for in the agree- 
ments with that nation, but the measures provided are all 
for the benefit and protection of the Seminole Nation and 
its members. It is merely a matter of administration 
whether patents shall be delivered before or after the disso- 
lution of the tribal government. So, too, the restriction 
upon alienation in respect to full bloods is simply for the 
protection of those Indians. The lands of the Seminole 
Nation having been granted to it merely in its corporate 
capacity as a nation, necessarily the Government may, as a 
condition of their allotment in severalty and the extin- 
guishment of its own ultimate interest therein, impose such 
restrictions upon their alienation as the condition of the 
members of said nation, or some of them, may in its judg- 
ment require. The power of the United States in this re- 
gard was recognized by the Supreme Court in the fatter 
of Heff (197 U. S., 488), where a restriction upon aliena- 
tion was held not to be inconsistent with the citizenship of 
the allottee. The court there said (pp. 508-509) : 

“ But it is said that the Government has provided that 
the Indians’ title shall not be alienated or encumbered for 
twenty-five years, and has also stipulated that the grant of 
citizenship shall not deprive the Indian of his interest in 
tribal or other property, but these are mere property 
rights and do not affect the civil or political status of the 
allottees. In United States v. Rickert (188 U. S., 432) we 
sustained the right of the Government to protect the lands 
thus allotted and patented from any encumbrance of State 
taxation. Undoubtedly an allottee can enforce his right to 
an interest in the tribal or other property (for that right is 
expressly granted), and equally clear ws it that Congress 
may enforce and protect any condition which it attaches to 
any of its grants. This it may do by appropriate proceed- 
ings in either a national or a State court. But the fact that 
property is held subject to a condition against alienation 
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does not affect the civil or political status of the holder of 
the title. Many a tract of land is conveyed with conditions 
subsequent. * * *” 

The provision of section 10 in regard to the control of 
the tribal schools and the lands and property pertaining 
thereto by the Secretary of the Interior, and the use of the 
tribal funds for the purpose of defraying the necessary 
expenses of such schools, 1s likewise a purely govern- 
mental and administrative matter and involves no taking 
of the property of the nation. In this connection it will be 
observed that the Secretary is authorized to use “ only such 
portion of said funds of each tribe as may be requisite for 
the schools of that tribe, not exceeding in any one year for 
the respective tribes the amount expended for the scho- 
lastic year ending June thirtieth, nineteen hundred and 
five.” 

The provision of section 11 as to the collection of the 
tribal revenues and the payment of claims against the 
tribes is also of the same character. 

There remains to be considered only the question as to 
your authority “ to direct that all Seminole warrants issued 
after January 1, 1907, shall be approved by the United 
States Indian inspector for the Indian Territory and paid 
by the United States Indian agent, Union Agency, instead 
of being paid by the treasurer of the nation.” 

The answer to this question depends upon the extent of 
vour authority over the financial affairs of the Seminole 
Nation, under the act of April 26, 1906. By section 11 of 
that act all the revenues of whatever character accruing to 
the Seminole tribe, among others, whether before or after 
the dissolution of the tribal government, is directed to be 
collected by an officer appointed by you, and vou are also 
directed to pay all lawful claims against the tribes men- 
tioned which may have been contracted after July 1, 1902, 
or for which warrants have been regularly issued, such 
payments to be made from any funds in the United States 
Treasury belonging to said tribes. In addition, as above 
noted, you are authorized to defray the expenses of the 
tribal schools out of the funds of said tribes in the Treasury 
of the United States. 
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In my judgment the purpose of Congress in these sec- 
tions was to give you exclusive control, within the limita- 
tions stated, of the revenues of the Five Civilized Tribes, 
including the Seminole Nation. It certainly could not 
have been its purpose, after authorizing you to defray the 
expenses of the tribal schools and to pay all lawful claims 
contracted after July 1, 1902, or for which warrants had 
been regularly issued, to continue in the tribal government 
authority to make like or other disbursements, especially 
in view of the fact that it had turned the collection of all 
tribal revenues of whatever character over to an officer 
appointed by you. Being therefore empowered and di- 
rected to make all disbursements on behalf of the Seminole 
Nation that are now authorized, I have no doubt whatever 
that you may safeguard those disbursements by requiring 
that all Seminole warrants issued after January 1, 1907, 
shall be approved by the United States Indian inspector 
for the Indian Territory and paid by the United States 
Indian agent, Union Agency, instead of being paid by the 
treasurer of the nation. 

Respectfully, 
CHARLES J. BONAPARTE. 


The DEPARTMENT OF THE INTERIOR. 


CHEROKEE INDIAN LANDS—PERIODS OF ALIENATION. 


All lands allotted to citizens of the Cherokee Nation, except home- 
steads, will be allenable under the act of July 1, 1902 (32 Stat., 
716), in five years after issuance of patent. 

The provision of the act of April 21, 1904 (33 Stat., 189, 204), 
authorizing the removal of restrictions upon the alienation of 
lands of all -allottees of the Five Civilized Tribes, within limita- 
tions stated, and the original five-year restriction as to surplus 
lands and the twenty-one year restriction in the act of July 1, 
1902 (32 Stat., 716), were superseded as to full bloods by sec- 
tion 19 of the act of April 26, 1906 (34 Stat., 137, 144), which 
forbids full bloods to alienate, sell, dispose of, or encumber in any 
manner any of the lands allotted to them for the period of 
twenty-five years after the passage and approval of that act, unless 
the restrictions be removed by Congress prior to the period indi- 
cated. 
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DEPARTMENT OF JUSTICE, 
August 20, 1907. 


Sir: By your letter of August 6, 1907, you request my 

opinion upon the following questions arising in the ad- 
ministration of your Department of the laws relating to 
the alienation of Cherokee lands in the Indian Territory: 
_ “1. Will citizens of the Cherokee Nation be lawfully 
entitled, under the act of July 1, 1902 (82 Stat., 716), to 
alienate lands allotted to them, except homesteads, after 
the expiration of five years from August 7, 1902; i. e., after 
the expiration of five years from the date of the ratifica- 
tion of said act, or will such lands be alienable in the case 
of each allottee in five years after the issuance of patent 
to him? 

“2. To what extent, if any, is the right of alienation 
under said act of July 1, 1902, affected by the provisions 
of the act of April 21, 1904 (33 Stat., 189), relative to the 
removal of restrictions upon alienation from all citizens, 
and the act of April 26, 1906 (34 Stat., 137), relative to 
the alienation of lands allotted to full-blood Indians? ” 

The act of July 1, 1902 (32 Stat., 716), providing for 
the allotment of the lands of the Cherokee Nation, contains 
the following provisions: 

“ Sec. 18. Each member of said tribe shall, at the time 
of the selection of his allotment, designate as a homestead 
out of said allotment land equal in value to forty acres of 
the average allotable lands of the Cherokee Nation, as 
nearly as may be, which shall be inalienable during the 
lifetime of the allottee, not exceeding twenty-one years 
from the date of the certificate of allotment. Separate 
certificate shall issue for said homestead. During the time 
said homestead is held by the allottee the same shall be 
non-taxable and shall not be liable for any debt contracted 
by the owner thereof while so held by him. 

“Sec. 14. Lands allotted to citizens shall not in any 
manner whatever or at any time be encumbered, taken, or 
sold to secure or satisfy any debt or obligation, or be 
alienated by the allottee or his heirs, before the expiration 
of five years from the date of the ratification of this act. 

“ Sec. 15, All lands allotted to the members of said tribe, 
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except such land as is set aside to each for a homestead as 
herein provided, shall be alienable in five years after 
issuance of patent.” | 

The Indian appropriation act of July 21, 1904 (33 Stat., 
189, 204), provided: 

“* * * And all the restrictions upon the alienation of 
lands of all allottees of either of the Five Civilized Tribes 
of Indians who are not of Indian blood, except minors, are, 
except as to homesteads, hereby removed, and all restric- 
tions upon the alienation of all other allottees of said 
tribes, except minors and except as to homesteads, may, with 
the approval of the Secretary of the Interior, be removed 
under such rules and regulations as the Secretary of the 
Interior may prescribe, upon application to the United 
States Indian agent at the Union Agency in charge of the 
Five Civilized Tribes, if said agent is satisfied upon a full 
investigation of each individual case that such removal or 
restriction is for the best interest of said allottee.” 

The act of April 26, 1906 (34 Stat., 137, 144), providing 
for the final disposition of the affairs of the Five Civilized 
Tribes, provides: 

“Sec. 19. That no full-blood Indian of the Choctaw, 
Chickasaw, Cherokee, Creek or Seminole tribes shall have 
power to alienate, sell, dispose of, or encumber in any man- 
ner any of the lands allotted to him for a period of twenty- 
five years from and after the passage and approval of this 
act, unless such restrictions shall, prior to the expiration of 
said period, be removed by act of Congress; and for all 
purposes the quantum of Indian blood possessed by any 
member of said tribes shall be determined by the rolls of 
citizens of said tribes approved by the Secretary of the 
Interior: Provided, however, That such full-blood Indians 
of any of said tribes may lease any lands other than home- 
steads for more than one year under such rules and regula- 
tions as may be prescribed by the Secretary of the Interior: 
and in case of the inability of any full-blood owner of a 
homestead, on account of infirmity or age, to work or farm 
his homestead, the Secretary of the Interior, upon proof of 
such inability, may authorize the leasing of such home- 
stead under such rules and regulations. * * *” 
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1. In regard to your first inquiry, I think the clear and 
specific statements in section 15 of the act of July 1, 1902, 
that “all lands allotted to the members of said tribe, except 
such land as is set aside to each for a homestead as herein 
provided, shall be alienable in five years after issuance of 
patent,” should be taken as making definite and certain the 
interpretation to be given the negative expression in the 
previous section that such lands should not, among other 
things “ be alienated by the allottee or his heirs before the 
expiration of five years from the date of the ratification of 
this act.” As the purpose of the five-year restriction upon 
alienation presumably was to keep the allottee in possession 
of his allotment for that length of time, so that he might 
acquire a knowledge of its value and uses and be better 
fitted to dispose of it, such purpose might be impaired and 
perhaps altogether defeated if the date from which the 
restrictive period was to commence were held to be that of 
the ratification of the act, as many members might not 
have received their allotments until long after the ratifica- 
tion of the act and in some cases not until after the expira- 
tion of five years from that time. It will be observed that 
by section 13 the time when homesteads were to become 
alienable was fixed at “not exceeding twenty-one years 
from the date of the certificate of allotment,” upon the re- 
ceipt of which certificate by section 21 of the act the allot- 
tee became entitled to be put in possession of his allotment. 

This view, 1t will be observed, satisfies the well-settled 
rule “ that every part of a statute must be construed in con- 
nection with the whole, so as to make all the parts har- 
monize, if possible, and give meaning to each.” (Market 
Co. v. Hoffman, 101 U. S., 116; Sedgwick on State and 
Const. Law, 238; Wilberforce’s Statute Law, 111.) 

2. Your second question is as to the effect of the pro- 
vision of the act of April 21, 1904, in regard to the removal 
of restrictions upon alienation from all citizens and that of 
the act of April 26, 1906, relative to alienation by full 
bloods upon the right of alienation under the act of July 1, 
1902. 

The construction of the statutes referred to seems per- 
fectly clear. By the act of April 21, 1904, all the restric- 
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tions upon the alienation of lands of all allottees of either 
of the Five Civilized Tribes who are not of Indian blood, 
except minors, are, except as to homesteads, removed, and 
all restrictions upon the alienation of all other allottees of 
said tribes, except minors and except as to homesteads, are 
authorized to be removed upon certain conditions. The 
provision of this act authorizing the removal of restric- 
tions, as well as the original five-year restriction as to sur- 
plus lands and the twenty-one year restriction as to home- 
steads, in the act of July 1, 1902, were, however, super- 
seded as to full bloods by the provisions of section 19 of 
the act of April 26, 1906, which forbids full bloods te 
alienate, sell, dispose of, or encumber in any manner any 
of the lands allotted to them for a period of twenty-five 
years from and after the passage and approval of that act, 
unless such restrictions shall, prior to the expiration of 
said period, be removed by act of Congress, with the pro- 
viso as to leasing. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 


DRAWBACK—SIRUP MADE FROM SUGAR BROUGHT FROM 
THE PHILIPPINE ISLANDS. 


Materials brought into the United States from the Philippine 
Islands on which duty has been paid under the Philippine revenue 
act of March 8, 1902 (32 Stat., 54), are to be regarded as ‘ im- 
ported materials” within the meaning of the drawback provision 
(sec. 30) of the tariff act of July 24, 1897 (30 Stat., 211), 
although not brought in from a foreign country. 

Drawback should be allowed under section 30 of the tariff act of 
July 24, 1897 (30 Stat., 211), upon the exportation to Europe of 
sirup manufactured from raw sugar which was brought into the 
United States from the Philippine Islands and upon which duties 
were paid under the Philippine revenue act of March 8, 1902 (32 
Stat., 54). 

Although most of the definitions of the words “import” and “ ex- 
port” refer to the taking of goods from one country to another, 
they being ordinarily the only cases in which import or export 
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duties are imposed, these words may be also used in reference to 
the taking of goods from one part of a country to another or from 
one State to another. 

"he word “ imported,” as used in section 30 of the tariff act of July 
24, 1897, does not necessarily imply that the materials in which 
drawback is to be allowed must have come from a foreign country 
in a technical sense. 

‘The general purpose of section 30 was to provide that whenever 
materials are brought into the United States under such circun- 
stances that they are subject to the payment of duty and used 
here in the manufacture of finished articles, upon the subsequent 
exportation of such manufactured articles to a foreign country a 
drawback shall be allowed upon the material on which duty 
has been paid. 

The spirit and letter of section 30 are broad enough to include 
materials brought into this country from the Philippine Islands 
and subjected to duty as coming from a territory which, though 
not a foreign country, has not been permanently incorporated into 
the United States, and has been temporarlly treated by Congress 
as not within the United States for tariff purposes. 

‘inder the special legislation relating to the temporary organization 
of the Philippine Islands, they are treated as territory remaining. 
as yet, outside of the United States, in a tariff sense, for the pur- 
pose of imposing duties on articles shipped from them “ into” this 
country analogous to those imposed on imports from a_ foreign 
country, and having such status that the term “ imports” can be 
properly applied to merchandise brought from them into the 
United States. 


rm 


DEPARTMENT OF JUSTICE. 
August 23, 1907. 

Sir: I have.the honor to acknowledge the receipt of your 
letter of April 2, in which, in order to determine an appli- 
cation that has been made to your Department for the 
allowance of drawback on the exportation to Europe of 
sirup manufactured from raw sugar brought from the 
Philippine Islands, vou request an expression of my opin- 
ion as to whether “drawback may be allowed on the 
exportation to countries other than the Philippines of 
articles manufactured in this country from materials 
brought from the Philippine Islands.” 

The following statutory provisions are material to the 
consideration of this question: 

By the tariff act of July 24. 1897 (30 Stat., 151), which 
prescribes in section 1 rates of duty upon various “ articles 
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imported from foreign countries,” it is provided in section 
30 “that where imported materials on which duties have 
leen paid are used in the manufacture of articles manu- 
factured or produced in the United States, there shall be 
allowed on the exportation of such articles a drawback 
equal in amount to the duties paid on the materials used, 
less one per centum of such duties.” 

By the act of March 8, 1902, temporarily to provide reve- 
nue for the Philippine Islands (32 Stat., 54), it 1s provided 
that the tariff law enacted in 1901 by the United States 
Philippine Commission shall remain in full force and 
effect, and that there shall be levied “upon all articles 
coming into the Philippine Archipelago from the United 
States” the rates of duty required thereunder upon lke 
urticles imported from foreign countries into the archi- 
pelago (sec. 1); that “ there shall be levied, collected, and 
paid upon all articles coming into the United States from 
the Philippine Archipelago seventy-five per centum of the 
rates of duty which are required to be levied, collected, and 
paid upon lke articles imported from foreign countries,” 
less any duties levied and paid upon their shipment from 
the archipelago (sec. 2); that said duties “shall be held 
us a separate fund and paid into the treasury of the Philip- 
pine Islands” (sec. +); that all articles which may under 
existing laws and regulations be exported to a foreign 
country with benefit of drawback “ may also be shipped to 
the Philippme Islands with lke privilege.” and “ where 
materials on which duties have been paid have been used 
in the manufacture of articles manufactured or produced 
in the United States there shall be allowed on the shipment 
of said articles to the Philippine Archipelago a drawback 
equal in amount to the duties paid on the materials used, 
less one per centum of such duties ” (sec. 6); and that the 
provisions of the customs administrative act of June 10, 
1890, and its amendment, “shall apply to all articles com- 
ing into the United States from the Philippine Archipel- 
ago” (sec. 8). 

By the act of July 1, 1902, temporarily to provide for the 
administration of civil government in the Philippine 
Islands, it is provided, in section 84. that ° all laws relating 
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to the collection and protection of customs duties ” not 1n- 
consistent with the temporary revenue act of March 8, 
1902, “ shall apply in the case of * * * goods arriving 
from said Philippine Islands in the United States.” (32 
Stat., 691, 711.) 7 

By the Philippine tariff revision law of March 3, 1905 
(33 Stat., 928), prescribing rates of duty upon articles “ im- 
ported into the Philippine Islands” and products of the 
islands “ exported therefrom,” it is provided that the rates 
levied upon products of the Philippine Islands coming into 
the United States shall be less “ any export duty ” levied 
upon their shipment from the Philippine Islands. (Secs. 
2, 13.) 

Upon consideration of these various statutes, I am of 
opinion that, while the Philippine revenue act of 1902 pre- 
scribing tariff duties on trade with the Philippine Islands 
does not in itself authorize the drawback now in question, 
since its provision in reference to the allowance of draw- 
back on articles manufactured in this country from ma- 
terials brought in from the Philippine Islands applies only 
where such articles are shipped back to the islands, never- 
theless, as this act does not exclude such manufactured 
articles from any drawback privilege to which they may 
be otherwise entitled, the materials brought in from the 
Phihppine Islands on which duty has been paid under the 
Philippine revenue act are to be regarded as “ imported 
materials ” within the meaning of section 30 of the tariff 
act of 1897, although not brought in from a foreign coun- 
try, and therefore that, upon the subsequent exportation 
toa foreign country of the articles manufactured from such 
materials, drawback should be allowed in accordance with 
the provisions of said section. | 

While, under section 1 of the act of 1897, duties are im- 
posed only on “articles imported from foreign countries,” 
in section 30 of this act relating to drawbacks on “ imported 
materials” the qualifying phrase in reference to foreign 
countries is omitted, and there 1s instead a broad and un- 
qualified provision that drawbacks should be allowed on 
the exportation of all articles manufactured from * im- 
ported materials on which duties have been paid,” the lan- 


The Secretary of the Treasury. 359 


guage of this section containing no limitation of such draw- 
backs to materials brought in from foreign countries, which. 
unger the doctrine of De Lima v. Bidwell (182 U.S., 1) 
and Fourteen Diamond Rings v. United States (183 U. S.. 
176), would technically exclude materials brought in from 
the Philippine Islands, unless such limitation is to be im- 
phed from the use of the word ‘ imported ” in connection 
with such materials or otherwise. 

Although it is true that most of the definitions of the 
words “import” and “export” to be found in adjudged 
cases and elsewhere refer to the taking of goods from one 
country to another—this being ordinarily the only case in 
which import or export duties are imposed—it is also true 
that these words may be used in reference to the taking of 
goods from one part of a country to another (Barrett v. 
Railway Company, 2 Manning & Granger, 538, 543) or 
from one State to another (Dooley v. U. S., 183 U. S., 151, 
153). After careful consideration, I am of opinion that 
the word “ imported,” as used in section 380 of the act of 
1897, does not necessarily imply that the materials on which 
the drawback is to be allowed must have come from a for- 
eign country in a technical sense, but that the general pur- 
pose of this section was to provide that whenever materials 
are brought into this country under such circumstances that 
they are subject to the payment of duty and used here in 
the manufacture of finished articles, upon the subsequent 
exportation of such manufactured articles to a foreign 
country a drawback shall be allowed upon the material 
upon which duty has been so paid, the evident purpose of 
Congress being to encourage domestic manufactures for the 
purpose of export trade by returning on the exportation of 
the manufactured articles the duties originally collected on 
the raw material; and that, in the light of this purpose, 
both the spirit and the letter of section 30 are broad enough 
to include materials brought into this country from the 
Philippine Islands and subjected to duty as coming from 
a territory which, although not a foreign country, has not 
been permanently incorporated into the United States 
(Downs v. Bidwell, 182 ULS., 244; Dorr v. United States, 
195 U. S.. 138. 143), and has been temporarily treated in 
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Congressional legislation as not within the United States 
for tariff purposes; while in the Philippine revenue act 
and other special legislation relating to the tariff on trade 
with the Philippines the usual phraseology of the tariff 
laws imposing a duty on articles “imported” into the 
United States is not used, although products of the Philip- 
pines shipped into the United States are referred to in the 
act of March 3, 1905, as subject to an “ export duty ” upon 
their shipment; and while there is no provision in any of 
this legislation specifically applying to the Philippine 
Islands, “all laws affecting imports of articles * * * 
from foreign countries,” as was done in the case of the 
Canal Zone by the act of March 2, 1905 (33 Stat., 843), 
unless the provisions of tlie act of July 1, 1902; applying 
to goods arriving from the Philippine Islands—* all laws 
relating to the collection and protection of custom duties ”— 
is to be so regarded, it is nevertheless clear that under the 
special legislation relating to the temporary organization of 
the Philippine Islands, they are treated as territory re- 
maining as yet outside of the United States in a tariff 
sense for the purpose of imposing duties on articles shipped 
from them “into” the United States analogous to those 
imposed on imports from a foreign country, and having 
such status that the term “imports ” can be naturally and 
properly applied to merchandise brought from them into 
the United States. a view which 1s supported by the lan- 
guage used in the opinion of the court in Downes v. Bidwell 
(182 U. S., 244, 287) in reference to the Foraker Act, 
which imposed duties on trade between Porto Rico and 
the United States under similar conditions to ‘those now 
existing between the Philippine Islands and the United 
States, in which it was said that “the Foraker Act is 
constitutional so far as it 1mposes duties upon 7m ports from 
such island.” 

The plain inference would seem to be that as Congress 
subjected merchandise shipped from the Philippine Islands 
to the United States to a customs duty differing only in 
amount from that imposed on merchandise from foreign 
countries, it was likewise intended, in the absence of any 
provision indicating a contrary intention, that such mer- 
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chandise should in consequence receive all the correspond- 
ing benefits afforded by the general tariff act to which the 
Philippine tariff was assimilated, as it certainly can not be 
inferred, in the absence of any language expressly requiring 
such a conclusion, that Congress intended to impose on the 
products of the Philippine Islands the general burden of 
the tariff laws and at the same time deprive such products 
of the corresponding benefits thereunder. 

I am constrained to the conclusion that no construction 
of this legislation should be adopted which would, in effect, 
penalize the Philippine Islands and put its materials, when 
shipped to the United States, in a worse position in the 
matter of drawbacks than materials brought from any for- 
eign country, as, for example, Spain, unless such construc- 
tion is required by the plain and imperative provision of 
the statutes, such construction, however, being, in my judg- 
ment, on the contrary, one which is not in accordance with 
the plain and natural meaning of the words used in the 
various statutes when read together and which can only be 
arrived at by giving to the words “ imported materials ” 
narrow and restricted meaning in conflict with the evident 
purpose of the act. 

While it is true that when the act of' 1897 was passed 
there was no territory having the exact present status of 
the Philippine Islands or other unincorporated territory 
cf the United States, nevertheless, as it is well settled that 
a tariff law is “ made for the future” and will be held to 
apply to a class of goods fairly included within its terms, 
although such goods have not been manufactured at the 
date the act was passed (Newman v. Arthur, 109 U. S.. 
132, 188: Pickhardt v. Merritt, 182 U. S., 252, 257), by 
analogy, it would follow that its benefits should equally 
apply to a class of trade fairly coming within its terms, 
-although not in existence when the act was passed. 

Any other conclusion would, in my opinion, sacrifice the 
spirit and intent of the Congressional legislation to a 
strained construction of the letter, although it 1s well set- 
tled that if the letter of the statute conflicts with its plain 
intent the latter must prevail. (Unzted States v. Kirby. 
7 Wall., 482; Smythe v. Fiske, 23 Wall, 374, 380; Carlisle 
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v. United Stutes, 16 Wall., 147, 153; MTeydenfeldt v. Daney 
Gold Company, 93 U. S., 634, 638; Church of the Holy 
Trinity v. United States, 143 U. S., 457; Lau Ow Bew v. | 
United States, 144 U. S., 47, 59; Mawatt v. Mankichi, 190 
U_S., 197, 212.) In Hawaii v. Mankichi the court said: 

* Without going back to the famous case of the drawing 
of blood in the streets of Bologna, the books are full of 
authorities to the effect that the intention of the lawmak- 
ing power will prevail, even against the letter of the statute. 
or, as tersely expressed by Mr. Justice Swayne in Smythe 
Vv. Fiske (23 Wall., 374, 380) ; ‘ A thing may be within the 
letter of a statute and not within its meaning, and within 
its meaning, though not within its letter. The intention 
of the lawmaker is the law.’ A parallel expression is 
found in the opinion of Mr. Chief Justice Thompson of 
the supreme court of the State of New York (subsequently 
Mr. Justice Thompson of this court), in People v. Utica 
Ins. Co. (15 Johns., 358, 887) ; ‘ A thing which is within the 
intention of the makers of a statute is as much within the 
statute as if it were within the letter; and a thing which 
is within the letter of the statute, is not within the statute 
unless it be within the intention of the makers.’ * * * 
So in Lleydenfeldt v. Daney Gold, etc., Co. (93 U. 5., 634, 
638), 1t was said by Mr. Justice Davis: ‘ If a literal inter- 
pretation of any part of it (a statute) would operate 
unjustly, or lead to absurd results, or be contrary to the 
evident meaning of the act taken as a whole, it should be 
rejected.’ ” 

An instance in which the rule has been laid down that in 
applying the tariff laws to territory acquired by the treaty 
with Spain they should be construed in harmony with their 
spirit, even if not with their letter, will be found in 24 Op., 
55, in which the opinion was expressed by <Attorney- 
General Knox that after the issuance of the President's 
proclamation, doing away with the duty imposed by the 
Foraker Act on trade between Porto Rico and the United 
States, while Porto Rico did not become technically a part 
of the United States, articles of Porto Rican origin were 
still to be regarded as products of the United States within 
the meaning of the provision of the tariff act of 1897, allow- 
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ing articles produced in the United States to be admitted 
free of duty when returned without having advanced in 
value or improved in condition. 

For these reasons, as the raw sugar out of which the 
sirup In question was manufactured, had been brought 
from the Philippine Islands,-and, as I have herein assumed. 
the duties were paid thereon under the Philippine revenue 
act, Iam of the opinion that upon the subsequent exporta- 
tion to Europe of the sirup manufactured therefrom a 
drawback should be allowed on such materials under the 
provisions of section 30 of the tariff act of 1897. 

Respectfully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


DEPUTY COLLECTORS OF INTERNAL REVENUE—CLASSI- 
© FIED SERVICE—APPOINTMENT. 





Deputy collectors of internal revenue would seem to be officers of the 
United States, at least in the sense that they are subject to classi- 
fication under the civil-service law; but if not officers, they are 
employees cf the United States; and, considered as either, the 
President has the right to include them in the competitive classi- 
fled service. 

Deputy collectors of internal revenue can not be considered em- 
ployees of the collector. 

Congress may place uny restrictions it pleases upon the employment. 
by officers of the United States, of any kind of servants to assist 
them in the discharge of their duties. 

Congress undoubtedly intended that the provisions of the civil-service 
law, so far as these provided for the organization of a classified 
service, should be extended to all persons engaged in the legiti- 
mate civil work of the executive branch of the Government, 
whether such persons were or were not technically in the employ 
of the United States. 

A newly appointed collector of internal revenue has a legal right, 
upon taking office, to drop from the service any deputy collector 
in commission and to appoint deputies of his own selection, in 
accordance with the rules of the Civil Service Commission. 

The civil-service law limits the power of removal in no respect 
except for the single act of failure to contribute money or services 
to a political party. 
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An employee's fitness, capacity, and attention to his duties are 
questions of discretion and judgment, to be determined by his 
superior officers, and such questions are beyond the jurisdiction of 
any court. 

The rules regulating the power of remoyal may be repealed, altered. 
or amended at the pleasure of the President. They have merely 
the force of un Executive order and do not give the employees 
within the classified service any such tenure of office as to confer 
upon them a property right in the office or place. 

A vacancy occurring in the office of coliector of internal revenue and 
the appointment of a successor, would seem to have the effect. 
under section 3149, Revised Statutes, of vacating the offices of the 
deputy collectors. 

It is the duty of the newly appointed collector to fill the offices thus 
vacated, either by recommissioning the deputies in service by an 
instrument in writing given under his hand, or by selections 
either from the eligible register or by transfer from other positions 
in the classified service, the precise method to be adopted being 
within the administrative discretion of the collector. 

Section $149, Revised Statutes, seems to require that a deputy col- 
lector of internal revenue should be appointed by the collector in 
commission, by an instrument in writing under his hand. 

There is nothing in the civil-service law which In any way interferes 
with the right of the collector, under section 12 of the act of Feb- 
ruary & 1875 (18 Stat., 307), to require bonds of his deputies. 
payable to himself. for his protection against their neglect, default, 
or wrongdoing. 

The recognition in a Federal statute of a person in the public 
employ as an officer of the United States constitutes such person 
an officer. 

DEPARTMENT OF JUSTICE, 
September 3, 1907. 
Sir: I have the honor to acknowledge receipt of your 
letter of March 14, 1907, transmitting a letter from the 

Cominissioner of Internal Revenue and asking for my 

opinion in regard to the matters discussed in that letter. 
The Commissioner of Internal Revenue first questions the 

authority of the President, under existing law, to place 
deputy collectors of internal revenue in the competitive 
classified service. He further submits three questions, 
which he asks to have answered. Those questions are as 

follows: . 

“First. Has a newly appointed collector of internal 
revenue the right, upon taking office, to drop from the serv- 
ice any deputy collector in commission and appoint deputy 
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collectors of his own selection from the eligible list or from 
those in the classified service? If not, is it his duty, under 
the law, to recommission the deputy collectors in the service 
by an instrument in writing given under his hand? Can 
there be a legal deputy collector unless appointed by the 
collector in commission by an instrument in writing under 
his hand ? 

“Second. If compelled to retain in office deputy collectors 
holding under his predecessor, has the collector the right to 
require of these officials bonds payable to himself, to pro- 
tect himself against their neglect, default, or wrongdoing ? 

* Third. If deputy collectors hold under a new collector 
by virtue of their being in office when he assumes the duties 
of his position, will the sureties on the bond of the collector 
be liable to the Government for the default of the deputy ?” 

It is my purpose to discuss, first. at some length the ques- 
tion as to whether the President may legally classify deputy 
collectors of internal revenue, and I believe that in the dis- 
cussion of that question the other points in regard to which 
the Commissioner is in doubt may be cleared up. 

Section 6 of the civil-service act provides for the classifi- 
cation of a limited number of persons in the departmental 
service at Washington and in certain post-offices and cus- 
toms districts, and further states “that from time to time 
said Secretary (of the Treasury), the Postmaster-General, 
and each of the heads of Departments mentioned in the one 
hundred and fifty-eighth section of the Revised Statutes. 
end each head of an office, shall, upon the direction of the 
President, and for facilitating the execution of this act, re- 
spectively revise any then existing classification or arrange- 
ment of those in their respective Departments and offices, and 
shall, for the purposes of the examination herein provided 
for. include in one or more of such classes, so far as practi- 
cable, subordinate places, clerks, and officers wr the public 
service pertaining to their respective Departments not 
before classified for examination.” 

Section 7 provides that the following three classes of per- 
sons shal] not be required to be classified, namely: (1) 
Officers other than those in the executive branch of the 
~ervice: (2) persons employed merely as laborers or work- 
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men, and (3) persons who have been nominated for con- 
firmation by the Senate. 

It needs no argument to show that deputy collectors of 
internal revenue are not included in any one of the three 
classes mentioned in this section. These express exceptions 
exclude all others in accordance with the recognized rule of 
statutory construction. We are not, however, obliged to 
rely solely on the language of the statute in determining 
the intent of Congress in enacting the law. The report. 
of the committee submitting the civil-service bill to the 
House and explaining its scope contains the following: 

“ But the subordinates in the Executive Departments. 
whose duty is the same under every administration, 
should be selected with sole reference to their character 
and their capacity for doing the public work. This latter 
clause includes nearly all the vast number of appointed 
officials who carry into effect the orders of the Executive or 
heads of Departments, whether in Washington or else- 
where.” (Senate Report 576, 1st sess. 47th Cong.) 

Senator Hawley, of Connecticut, chairman of the com- 
mittee having the bill in charge, in presenting the measure 
to the Senate, said: 

“JT propose to show that we have a reasonable, simple. 
and practical bill, open to no constitutional objection, not. 
in any sense experimental, based upon absolutely con- 
clusive experience, capable of being easily and econom- 
ically executed, that will vastly improve the «hole cird 
service of the country.” 

In United States v. Alger (152 U. S., 384. 397), the 
court uses the following language: 

“Tf the meaning of that act were doubtful, its practical 
construction by the Navy Department would be ‘entitled 
to great weight.” 

See also Swift v. United States (105 U. S., 691, 695) : 
United States v. Graham (110 U. S., 219), and United 
States v. Tanner (147 U. S., 661). 

In applying this rule to the question immediately under 
consideration it becomes proper to consider the practical 
construction given to the civil-service act by the President 
and the Secretary of the Treasury. 
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Under the civil-service rules promulgated May 6, 1896, 
all officers and employees of the internal-revenue service 
were classified, and deputy collectors were put in the com- 
petitive class. On July 27, 1897, certain deputy collectors 
(182 in number) were withdrawn from the competitive 
class and made subject only to a pass examination to be 
prescribed by the Secretary of the Treasury. In Septem- 
ber, 1897, it was urged by Collector Brady, of Richmond, 
Va., that deputy collectors could not be placed in the clas- 
sified service, but his contention was not sustained by the 
Treasury Department. On May 29, 1899, the President 
removed all deputy collectors from the competitive class, 
retaining them, however, in the classified service and mak- 
ing them subject to a pass examination. On November 7, 
1906, they were again, by Executive order, placed in the 
competitive class. 

The President and the Treasury Department have, then, 
uniformly proceeded upon the assumption that deputy 
collectors of internal revenue were classified, and under the 
rule laid down in United States v. Alger, supra, this 
practical construction is entitled to consideration if the case 
he doubtful. 

In an opinion rendered to the Secretary of War, my 
predecessor, Attorney-General Moody, said: 

“T think it a mistake to suppose that, mn order to bring 
such appointments within the purview of the general law, 
[civil-service law] it would be necessary to state specifically 
in the act authorizing them, that they are to be made as thus 
prescribed, or as provided by law, or that such idea be 
¢xpressed in any form. On the contrary, I think that in 
order to exempt such appointments from the operation 
of the general law, a specific exemption therefrom would 
be required.” (25 Op., 341, 343.) 

It seems clear, then, (1) that the language of the third 
clause of section 6 of the civil-service act 1s apparently 
broad enough to include deputy collectors; (2) that they 
are not among the classes specifically excluded from clas- 
sification under section 7 of the act; (3) that the intent of 
Congress, as evidenced by the reports of the committee 
having charge of the civil-service bill, seems to be to include 
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all subordinate places in the executive civil service of the 
country; (4) that administrative officers have uniformly 
regarded deputy collectors of internal revenue as classi- 
fiable; and (5) that in order to except any appointees from 
the purview of the civil-service act such exclusion should 
specifically and clearly be so stated. 

Any doubt that may exist as to the propriety of the 
classification of deputy collectors of internal revenue must 
arise from uncertainty as to their legal status. It is obvi- 
ous that a deputy collector must be either (a) an officer 
of the United States, (¥) an employee of the United 
States, or («) an employee of the collector appointing him. 
It is, in my Judgment, immaterial to which one of the 
three classes deputy collectors are held to belong, so far 
as the right of the President to classify them is concerned. 

(1) Are deputy collectors officers of the United States? 

Deputy collectors of internal revenue were authorized by 
the act of July 1, 1862 (12 Stat., 484), to provide internal 
revenue to support the Government, etc. This provision 
was reenacted in the acts of June 30, 1864 (13 Stat., 225), 
and February 8, 1875 (18 Stat., 309), and was carried into 
the Revised Statutes as section 3148. Up to that time the 
law provided that deputy collectors should be compensated 
for their services by the collector himself. In 1879, how- 
ever, an important amendment was enacted (20 Stat., 329), 
and instead of being paid by the collector, as was formerly 
the case, they were “ to be compensated for their services by 
such allowances as should be made by the Secretary of the 
Treasury upon the recommendation of the Commissioner of 
Internal Revenue.” 

The existing law is as follows: 

* Sec. 12. That each collector of internal revenue shall 
be authorized to appoint, by an instrument in writing under 
his hand, as many deputies as he may think proper, to be 
compensated for their services by such allowances as shall 
he made by the Secretary of the Treasury, upon the recom- 
mendation of the Commissioner of Internal Revenue. * * * 
And the collector shall have power to revoke the appoint- 
ment of any such deputy, giving such notice thereof as the 
Commissioner of Internal Revenue may prescribe. and to 
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require and accept bonds or other securities from any 
deputy; * * * but each collector shall, in every respect, 
be responsible, both to the United States and to individuals, 
as the case may be, for all moneys collected, and for every 
act done or neglected to be done. by any of his deputies 
while acting as such.” (Act of February 8. 1875. as 
amended March 1, 1879, 20 Stat.. 329.) 

A deputy collector of internal revenue, whose official 
duties are prescribed by law and whose compensation 1s 
paid by the United States, would seem to be “an officer of 
the United States.” (United States v. Hartaell, 6 Wall., 
385.) 

This contention seems strengthened by reference to the 
following statutes: 

The act of March 3, 1885 (23 Stat., 404), provides: 

ce * 6* ~6And no collector in any district shall recom- 
mend, nor shall there be appointed or tomimissioned, more 
deputy collectors, storekeepers, storekeepers and gaugers, 
gaugers, inspectors, or other officers, or allowed to remain in 
commission more of any of said officers, at any one time, 
than fifteen per centum in excess of the number actually 
engaged in performing duty at the time and indispensably 
necessary to the performance of said duty.” 

By the act of July 11, 1888 (25 Stat., 272), it is provided 
that— 

“* * * the number of deputy collectors, gaugers, 
storekeepers, and clerks employed in the collection of inter- 
nal revenue shall not be increased, nor shall the salary of 
said officers and employees be increased beyond the salaries 
paid during the last fiscal vear. exclusive of the number 
employed under the said act defining butter, and so forth.” 

It is well settled that the recognition of an association as 
an existing corporation in a statute constitutes such asso- 
ciation a corporation de jure as well as de facto. (/voch v. 
The N. A. Railway Co., ti Mad.. 222; Society for the 
Propagation of the Gospel in Foreign Parts v. The Town of 
Pawlet, 4 Pet., 480, 501: Morawetz on Corporations. 2d 
ed., sec. 20, and authorities there cited.) 

A fortiori it would seem to be clear that the recognition 
in a Federal statute of a person in the public emplov as an 
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officer of the United States constitutes the person such 
officer. : 

It is, however, urged that deputy collectors of internal 
revenue can not. be officers of the United States, because, if 
they are officers, then, under Article TT, section 2, clause 2, 
of the Constitution, their appointment under the present 
method would be unconstitutional under the decision in 
United States v. Germaine (99 U.S., 508). 

Tf it be assumed, argumenti gratia, that the method of 
their appointment would be unconstitutional if they are 
officers, 1t does not seem that this fact constitutes any bar 
to their classification, so long as they continue to be recog- 
nized as officers de facto. 

In the case of Jn re Ah Lee (5 Fed., 899, 907) the court 
uses this language: 

“A person actually in office by color of right or title—not 
i. mere usurper or intruder—although not legally appointed 
or elected thereto, or qualified to hold the same, is still an 
officer de facto, or in fact, and, as a matter of public conven- 
ience and utility, his acts, while so in office. are held valid 
and binding as to third persons.” 

See also Cocke v. Halsey (16 Pet., 71); ussey v. Smith 
(99 U.S., 20); MeDorrell vy. United States (159 U.S., 596) : 
and Fa parte Ward (173 U.S., 452). 

It is not necessary at this time to consider whether the 
President could properly permit officers unconstitutionally 
appointed to discharge public duties and receive pay from 
public funds. Tf he does this in fact, whether properly or 
improperly, he certainly can with propriety treat such 
officers de facto as subject to classification. It would indeed 
place him in a wholly untenable position to maintain that 
the constitutionality of the appointment of these officers 
"was insufficient to authorize their classification, but suff- 
cient to permit their receiving pay. collecting taxes, seizing 
property. enforcing the laws of the United States, and suf- 
fering criminal consequences for delinquencies in’ such 
enforcement. 

My attention has been further invited to the fact that the 
Court of Claims has said, obiter, that “ Herndon (deputy 
collector of internal revenue) was not an officer.” (Lan- 
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dram v. United States, 16 Ct. Cls., 85.) But it is to be 
noted that Herndon was employed prior to the act of March 
1, 1879, supra. 

It is further urged that a deputy collector differs in two 
respects from the clerk to the Assistant Treasurer men- 
tioned in United States v. Hartwell, supra, since the latter’s 
“compensation was fixed by law,” and “* vacating the office 
of his superior would not have affected the tenure of his 
place.” 

With respect to this it 1s to be observed that it applies yet 
more clearly to deputy marshals than to deputy collectors. 
Yet every deputy marshal is required by law to take an oath 
to “in all things well and truly, and without malice or 
partiality, perform the duties of the office of deputy United 
States marshal of the district of during my contin- 
uance in said office.” And it has been decided that a deputy 
marshal in protecting from violence one of the justices of 
the Supreme Court while traveling from his residence to 
the circuit court which he was to attend “acted in dis- 
charge of his duty as an officer of the United States.” (In 
re Veagle, 135 U.S., 1.) 

It seems, therefore, clear upon the decided weight of rea- 
son and authority that deputy collectors of internal revenue 
are officers of the United States, at least in the sense 
that they are subject to classification as such under the pro- 
visions of the civil-service law. I do not, however, consider 
it necessary to determine positively this question, for I 
think that it is clear if not officers they are employees 
of the United States, and if they are either there can be no 
question of the President’s right to include them in the 
classified service. 

(2) Are deputy collectors, if not officers, employees of 
the United States? 

In Landram v. United States (16 Ct. Cls., 74, 85) the 
court said: 

“At the last term of court we held that Herndon, while 
acting as deputy collector, was not an emplovee in a sense 
of making a privity of contract between him and the Gov- 
ernment. But it does not necessarily follow that he was not 
a person ina branch of the public service. He was empow- 
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ered with * the like authority in every respect to collect the 
inxes levied or assessed within the portion of the district 
assigned to him which is by law vested in the collector 
himself.” (R.S., 3148.) 

The court then enumerates the extensive powers of 
deputy collectors under Revised Statutes, 3173, 3174, 3175. 
3176, 3183. 3188, 3190, and 3196, and proceeds: 

“Tt can not be maintained that a person charged with 
such extensive powers was not in public employment, al- 
though not employed directly by the United States, and 
was not ina branch of the public service.” 

In the Twenty Per Cent cases (first decision), 138 Wall. 
568, 576, the court said: 

“ Many persons not employed as clerks or messengers of 
a Department, are in the public service by virtue of an 
employment by the head of the Department or by the head 
of some bureau of the Department authorized by law to 
make such contracts, and such persons are as much in the 
civil service within the meaning of the joint resolution as 
the clerks and messengers employed in the rooms of the 
Department. building.” 

In the second decision, 7wenty Per Cent cases (20 Wall., 

no 185), it is said that— 

‘* * * persons so employed here are properly to be 
regarded as employees in the civil service of the United 
States within the true intent and meaning of that phrase 
as there used, if they were employed by “the head of the 
Department, or of the bureau or any division of the Depart- 
ment, charged with that duty and authorized to make such 
contracts and fix the compensation of the person or persons 
employed, even though the particular onpovnens may not 
he designated in an appropriation act.” 

In the case of John EF. Foley (3 Comp. Dec., 648, 653). 
it Is said: 

“Under the act to regulate and improve the civil service 
of the United States of January 16, 1883 (22 Stat.. 403). 
the power of the President to designate those who are 
to be included in the classified service is not limited to 
officers of the United States in the constitutional sense of 
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the word ° officer... He may also include those holding 
places or employments in the public service.” 

See also 5 Comp. Dec., 650. and section 6 of the civil- 
service act. | 

Applying the quotations from these opinions and deci- 
sions to the question under consideration, I concludes that 
if it be held that deputy collectors of internal revenue are 
not officers of the United States, they are certainly em- 
ployees of the United States in every sense that 1s needed 
to Justify their classification under the civil-service law. 

(3) Can deputy collectors of internal revenne be con- 
sidered employees of the collector; and if so, does this fact 
prevent their classification ? 

From what I have already said it is obvious that the first 
of these questions should be answered in the negative. 
Prior to the act of 1879 deputy collectors were undoubtedly 
employees of the collector in the sense that he alone was 
responsible for the payment of their compensation, the 
umount of which depended upon the terms of the contract. 
of employment made by him with each one of them. Even 
before this change in the law, however, the court held that 
they were in the public service. (Landram v. United States, 
supra.) 

Assuming, however, argumenti gratia, that they can be 
considered as employed by the collectors and not by the 
United States, does this assumed fact present any obstacle 
to their classification under the civil-service law? It seems 
clear that it does not. It can not be seriously denied that 
Congress may put any restrictions it pleases upon the em- 
ployment by officers of the United States of any kind of 
servants to assist them in the discharge of their public 
duties. For example, by the act of 1825, relating to the 
post-office, contractors employed to carry the mails were 
torbidden to employ other than free white persons for this 
purpose. This was clearly a valid provision. (United 
States v. Belew, 24 Fed. Cas., 1080.) This discretionary 
power may be delegated to the President, or even to some 
inferior officer, if Congress sees fit. Indeed, it may be 
questioned whether, in the absence of any statutory pro- 
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vision, the President motu proprio as a part of his consti- 
tutional duty to “take care that the laws be faithfully 
executed,” would not have the right to prescribe any rea- 
sonable regulations of this character looking to that end. 
It is not, however, necessary to determine this question here. 
The wivil-service law, which was approved January 16, 
1883, supra, repealed or nullified by implication any incon- 
sistent provision in the acts of 1878 or 1879 relating to the 
Internal Revenue Bureau, so that if there be any repug- 
nancy between these acts (which I do not think there is) 
this fact has no weight in the question under discussion. 
By section 6, as above quoted, the several “ clerks and per- 
sons employed by the collector, naval officer,” etc., in each 
customs district, and also “persons being ix the public 
service at their respective offices” were made subject to 
classification. So “clerks and persons employed” (by 
whom is not stated) “ or in the public service, at each post- 
office, or under any postmaster” are likewise subject to 
classification. Finally the Cabinet officers and “each head 
of an office ” (not, be it noted, of a Department, bureau, or 
even division) is required under the direction of the Presi- 
dent to revise any existing arrangement “ of those in their 
respective Departments and offices” so as to effect the 
classification of ‘“ subordinate places, clerks, and officers in 
the public service ” not previously classified. 

It can hardly admit of doubt that a collector of internal 
revenue is a “ head of an office ” under the provisions of the 
section last quoted, and that his deputies, even if they be 
not officers or emplovees of the United States, nevertheless 
hold “ subordinate places ” in his office, and may be classi- 
fied, if employed by him, just as persons emploved by col- 
lectors of customs or naval officers, or by anybody at post- | 
_ offices, or under postmasters, must be classified in cases 
mentioned in the first and second clauses of section 6. In 
other words, I think that Congress undoubtedly intended 
that the provisions of the civil-service law, so far as these 
provided for the organization of a classified service, should 
be extended to all persons engaged in the legitimate civil 
work of the executive branch of the Government, whether 
such persons were or were not technically in the employ of 
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the United States. It seems, therefore, that there can be 
no question as to the right of the President to include 
deputy collectors of internal revenue in the competitive 
classified service. 

Answering his interrogatories categorically, I beg to ad- 
vise you that a newly appointed collector of internal reve- 
nue has a legal right upon taking office to drop from the 
service any deputy collector in commission, and to appoint 
deputies of his own selection, in accordance with the rules 
of the Civil Service Commission. The civil-service law 
limits the power of removal in no respect except for the 
single act of failure to contribute money or services to a 
political party. (Civil-service act, section 13.) An em- 
ployee’s fitness, capacity, and attention to his duties are 
questions of discretion and judgment to be determined by 
his superior officers. Such questions are beyond the power 
of any court. (7'aylor v. Taft, 203 U. S., 461.) 

The rules regulating the power of removal were made by 
the President, and may be repealed, altered, or amended at 
his pleasure. They have merely the force of an Executive 
order, and do not give to the employees within the classified 
service any such tenure of office as to confer upon them a 
property right in the office or place. (Aforgan v. Nunn, 84 
Fed., 551.) 

Under section 3149, Revised Statutes, it would appear 
that a vacancy occurring in the office of a collector, and the 
appointment of a successor, has the effect of vacating the 
offices of the deputy collectors. That being so, it is the 
duty of the newly appointed collector, under the law, to fill 
these offices in accordance with the civil-service rules, either 
by recommissioning the deputies in service by an instrument 
in writing given under his hand, or by selections either 
from the eligible register or by transfer from other posi- 
tions in the classified service. The precise method to be 
adopted is one for administrative determination. Section 
3149, Revised Statutes, seems to require that a deputy col- 
lector should be appointed by the collector in commission 
by an instrument in writing under his hand. 

Answering the second question propounded by the Com- 
missioner of Internal Revenue, I beg to inform you that 
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there is nothing in the civil-service law which in any way 
interferes with the right of the collector to require of his 
deputies bonds payable to himself, to protect him against 
their neglect, default, or wrongdoing. The collector may, 
therefore, continue to require bonds in accordance with the 
provisions of section 12 of the act of February 8, 1875. 

My answer to the first question propounded makes it 
unnecessary to answer the third. 

Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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Citizens of Panama who were residents of the Canal Zone at the 
time of the treuty between the United States and Panama, and 
who have not taken any affirmative action to retain citizenship in 
that Republic, owe alleginnce to the United States and are en- 
titled to passports. 

Section 4076. Revised Statutes, which provides that no passport shall 
be granted or issued to any other persons than those owing alle- 
giance to the United States. means permanent allegiance, and not 
the temporary allegiance owing from a resident. 

«The sovereignty of the Canal Zone {is not an open or doubtful ques- 
tion. 

The words “ sovereign rights,” “ within the Zone,” in Article LIT of 
the treaty of November 18, 1903, with Panama (33 Stat., 2234), 
mean, among other things, the right to the allegiance of the Zone’s 
people. 

It is well settled that in cases of acquisition of inhabited territory. 
the acquiring sovereign becomes entitled to the allegiance of the 
inhabitants unless there is something in the trenty or act of cession | 
providing otherwise. 


DEPARTMENT OF JUSTICE, 
September 7, 1907. 

Sir: Ihave your request for an opinion, as follows: 

“TI have the honor to inclose herewith a copy of a dis- 
patch from the American legation to Guatemala and Hon- 
duras, submitting the passport application of one Henrique 
S. Ruata, a native of the district now included in the 
Panama Canal Zone. I also inclose a memorandum in the 
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matter, prepared in the office of the Solicitor for this De- 
partment. 

“IT beg to request your consideration of the case and an 
expression of your opinion as to whether or not the Secre- 
tary of State is authorized to issue a passport to the appli- 
cant.” 

In the absence of anything in your letter or accompany- 
ing papers indicating the contrary, I assume, as does the 
Solicitor for your Department, that the Mr. Ruata in ques- 
tion was a citizen of Panama and a resident of the Canal 
Zone at the time of the making of the canal treaty between 
the United States and Panama; and I shall further assume 
he has not taken any affirmative action to retain citizenship 
in the Republic of Panama, since he is applving for a pass- 
port from our Government. 

The recent legislation of the United States provides that: 

‘No passport shall be granted or issued to or verified for 
any other persons than those owing allegiance, whether citi- 
zens or not, to the United States.” [82 Stat., 386. ] 

I agree with the Solicitor that permanent allegiance, and 
not temporary allegiance owing from a resident, is meant 
bv the statute. 

In my opinion the sovereignty. over the Canal Zone is 
not an open or doubtful question. 

Article 3 of the treaty transfers to the United States, 
not the sovereignty by that term, but “ all the rights, power 
and authority ” within the Zone that it would have if sov- 
ereign, “to the entire exclusion of the exercise by the 
Republic of Panama of any such sovereign rights, power 
or authority.” | | 

The omission to use words expressly passing sovereignty 
was dictated by reasons of public policy, I assume; but 
whatever the reason the treaty gives the substance of sov- 
ereignty, and instead of containing a mere declaration 
transferring the sovereignty, descends to the particulars 
“all the rights, power, and authority ” that belong to sov- 
erelgnty, and negatives any such “sovereign rights, power, 
or authority ” in the former sovereign. 

The “ rights ” so transferred are to be enjoyed (article 2) 
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“in perpetuity,” and no exception is made of any persons 
or things in the Zone. . 

I am unable to perceive that this language is obscure or 
ambiguous or that we are warranted in resorting to any 
construction of it except by the first rule of construction— 
that plain and sensible words should be taken to mean 
what they say. The words “sovereign rights” “ within the 
Zone” mean, among other things, the right to the allegiance 
of the Zone’s people. 

According to international law, with which American 
practice in framing treaties and dealing with inhabitants 
of such territory has been consistent, it 1s well settled that 
mn cases of acquisition of inhabited territory the acquiring 
sovereign becomes entitled to the allegiance of the inhab- 
itants, unless there 1s something in the treaty or act of 
cession providing otherwise; as, for example, that the 
inhabitants may elect to retain their old citizenship. 
(Hall’s International Law, 4th ed., p. 594.) 

In my opinion, therefore, the United States has acquired 
the right to the allegiance of Mr. Ruata, and he has ac- 
quired the corresponding right to be protected by them and 
to the means of obtaining their protection, including pass- 
ports. . 

Respectfully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF STATE. 


ATTORNEY-GENERAL—OPINION—GERONIMO GARCIA— 
IMMIGRATION. 


The Attorney-General] can not properly review a record and memo- 
randum submitted, and render his opinion, based upon facts 
deduced therefrom, as to the correctness of a proposed action of 
the Secretary of Commerce and Labor in the matter of the appeal 
of Geronimo Garcia, an alien who was excluded from the United 
States by the decision of the board of special inquiry at the.port of 
New Orleans. 

It has been the invarlable rule of the Department to decline to give 
an opinion upon any question of law unless it is “ specifically for- 
ulated ’ and “ accompanied by a statement or finding of the facts 
involved.” (23 Op.. 330; 28 Op.. 473; 24 Op.. 59; 24 Op., 102.) 
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DEPARTMENT OF JUSTICE, 
September 19, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 28th ultimo in which you inclose the record of 
the proceedings in the matter of the appeal of the alien 
Geronimo Garcia, who has been excluded from the United 
States by the decision of the board of special inquiry at the 
port of New Orleans, together with a memorandum in ref- 
erence thereto prepared by the solicitor of your Depart- 
ment, and request me to review this memorandum in order 
that, if it meets my views entirely, you may take the action 
therein indicated? 

Your letter does not request my opinion on any specific 
question of law, but only, as I understand it, upon the gen- 
eral question whether. upon the facts presented in the 
record, Garcia's appeal should be dismissed in accordance 
with the memorandum of the solicitor. 

I regret to say that a compliance with this request would 
involve a departure from the settled policy of this Depart- 
ment, as it would necessitate an examination of the entire 
record and a determination of the facts as established by 
the testimony taken before the board. 

It has, however, been the invariable rule of this Depart- 
ment to decline to give an opinion upon any question of 
law unless it is “specifically formulated ” and “ accom- 
panied by a statement or finding of the facts involved.” 
(23 Op., 330; 23 Op.. 473; 24 Op., 59; 24 Op., 102, and 
previous opinions therein cited.) 

I am therefore reluctantly constrained to decline to ex- 
press the opinion requested. 

I should add, however, that if you should desire my 
opinion on any specific question of law arising in con- 
nection with this case, upon any definite state of facts, I 
should be glad, upon vour request, to express an opinion 
thereon. 

Respectfully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND LABOR. 


BR) Title to Land— U. 8. Legation, Constantinople. 


TITLE TO BUILDINGS AND GROUNDS, LEGATION OF THE 
UNITED STATES IN CONSTANTINOPLE. 


Section 355, Revised Statutes, which requires the opinion of the 
Attorney-General upon the validity of the title to any land pur- 
chased by the United States for the erection of any public building 
thereon, does not apply to the buildings and grounds now occupied 
by the legation of the United States at Constantinople, Turkey. 
the purchase of which was provided for by the act of June 16. 
1906 (34 Stat., 286, 293), since no erection of «a building is con- 
templated by that act. 


DEPARTMENT OF JUSTICE, 
September 19, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
communication of yesterday, in which, after calling atten- 
tion to that portion of the diplomatic and consular appro- 
priation act approved June 16, 1906 (34 Stat., 286, 293). 
which provides “For the purchase of the buildings and 
grounds now occupied by the legation of the United States 
in Constantinople, Turkey,” you state that, as appears from 
a dispatch accompanying your letter, our ambassador has 
succeeded in contracting for the purchase of the buildings 
and grounds in question, and therefore you request my 
opinion as to “ whether or not section 355 of the Revised 
Statutes apphes to such a purchase, and whether or not the 
question of the validity of the title to the property con- 
tracted for should be submitted to the Attorney-General in 
«ccordance with the provisions of that section.” 

The statutory provision referred to is as follows: 

“No public money shall be expended upon any sze or 
land purchased by the United States for the purposes of 
erecting thereon any armory, arsenal, fort, fortification. 
navy-yard, custom-house, light-house, or other public build- 
ing, of any kind whatever, until the written opinion of the 
Attorney-General shall be had in favor of the validity of 
the title, nor until the consent of the legislature of the State 
in which the land or site may be, to such purchase, has been 
given.” 

The appropriation act. here in question does not provide 
for the expenditure of money upon any site or land pur- 
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chased for the purpose of erecting thereon a public build- 
ing. and it seems that no such action is contemplated. Sn 
compliance with the terms of the act. a purchase of “the 
buildings and grounds now occupied by the legation ” has 
been negotiated. . 

lor this reason I am clearly of the opinion that the pro- 
vision of section 355, above quoted. does not apply to the 
transaction in question. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF STAaYe. 


IMMIGRATION—DEPORTATION—ATTENDANTS—TRANS- 
PORTATION—EXPENSE., 


The Secretary of Commerce and Labor is empowered by sections 20 
and 21 of the act of Febraiary 20, 1907 (34 Stat., 898, 904), to 
select attendants to accompany aliens ordered to be deported, 
where they are mentally or physically diseased in such a manner 
ws to require attendance und care during the voyage. 

The steamship or transportation companies by which such aliens 
came to this country are required to receive the attendants so 
selected, at the same time that they receive the aliens to be 
deported, and convey them, with the alfens, to the foreign place of 
destination. 

The steamship companies are required to furnish such attendants 
transportation to and from the alien’s destination and to defray 
all expenses incident to such employment. 

The “expense incident to such service” is all the expense directly 
and incidentally caused by the fact that such service has been 
required. This includes the return trip of the attendant and also 
his conipensation. The expression “all the expenses incident to 
the employment and detail of attendants,” comes under the same 
head. 

it the attendant in going has traveled in a class in which be would 
not naturally travel, by reason of the necessity for his constant 
attendance upon the disordered alien, his ticket may be changed 
on the return trip. 

If there are, as suggested. a variety of cases properly admitting of 
the separate classification of the two persons, the Department of 
Commerce and Labor can not determine arbitrarily to what class 
the attendant is to be consigned. 
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‘The steamship company, on the other hand, can not nullify the law 
by insisting that attendants travel in the steerage when they are 
not needed there and are persons who could not be reasonably 
expected to accept employment upon such conditions. 

The interests of the steamship company are, so far as may be con- 
sistent with the reasonably successful working of the scheme ©, 
sending these attendants. to be allowed to prevail over the mere 
pleasure or convenielice of the persons sent. 

When the law imposes a burdensome requirement upon an individual 
to do some act which can be reasonably well done in several ways. 
and does not expressly or impliedly require it to be done in any 
particular way. it can be satisfied by doing the act in the way 
least expensive or troublesome to tpe individual. 

A regulation of the Department which provides that “ attendants 
will accompany aliens to official destination and will, when pro- 
ceeding abroad, be required to travel under the same conditions 
is the allen,” is appropriate, if in nearly all cases the usefulness 
of the attendants would be seriously impaired unless they went in 
the same class as the alien; but the second part of the regulation. 
providing that all attendants “ when returning shall travel second 
class,” ig not binding upon the vessel owners. 


DEPARTMENT OF JUSTICE, 
September 23, 1907. 

Sm: I have received your request for an opinion as 
follows: 

* Since the 1st. of July. 1907, this Department has, when 
ordering the deportation of aliens under the provisions of 
sections 20 and 21 of the act approved February 20, 1907, 
entitled ‘An act to regulate the immigration of aliens into 
the United States,’ inquired into the condition of health of 
such aliens, and when it has been found that they are men- 
tally or physically diseased in such a manner as to require 
attendance and care during the voyage to the port of 
foreign embarkation and thence to the place of the alien's 
final destination, the Department has called upon the steam- 
ship company responsible for such alien's presence in the 
United States to furnish transportation for the alien from 
the American port of deportation to the place of final desti- 
nation, and also transportation for the attendant from such 
port of deportation to the place of the alien's final destina- 
tion, and for such attendant’s return to the United States. 
This action has been taken under the impression that. it was 
authorized by the proviso to section 21 of the act above 
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mentioned, reading: ‘Provided, That when in the opinion 
of the Secretary of Commerce and Labor the mental or 
physical condition of such alien is such as to require personal 
care and attendance, he may employ a suitable person for 
that purpose, who shall accompany such alien to his or her 
final destination, and the expense incident to such service 
shall be defrayed in like manner.’ It is also the intention of 
the Department, as shown by Rule 37 of its Regulations of 
July 1 last (copy inclosed), to require the transportation 
companies to reimburse it for the expenses incident to the 
employment and maintenance of the attendant; although, 
as it has not yet been necessary to demand the payment of a 
bill covering such items, that point has not yet become a 
matter of controversy. Several of the steamship lines, how- 
ever, have refused to furnish transportation for attendants 
when required by the Department to do so, and others. 
while furnishing the transportation, have protested and 
stated that, in their opinion, the Government, even if 
legally authorized to require them to take on board at- 
tendants furnished for deported aliens, has no authority of 
law to place upon them the burden of transporting the at- 
tendants to and from the foreign place of destination free 
of charge. 

“In view of the above-recited circumstances, I have the 
honor to request an expression of opinion on the following 
questions: 

“1. Is this Department empowered by sections 20 and 21 
of the act approved February 20, 1907, to select attendants 
to accompany aliens ordered deported under said sections 
und to require the transportation companies responsible to 
tuke such attendants on board at the time thev receive the 
ahens for deportation and convey them, with the aliens, to 
the foreign place of destination, returning the attendants to 
the United States? 

* 2. Do the sections mentioned authorize the Department 
to require that the steamship companies shall furnish trans- 
portation to these attendants, free of charge to the Govern- 
ment, both to and from the foreign place of the accom- 
panied aliens’ destination, and also to demand of the trans- 
portation companies pavmert of all expenses incident 
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to the emplovment and detail of atone In the manner 
deseribed ? 

“3. If the two preceding questions are answered in the 
affirmative. should the attendant selected by the Depart- 
ment travel under the same conditions as the deported 
alien, 1. e., steerage, third, second, or first class, as the case 
may be, and should his travel. both en route to and return- 
ing from the place of final destination, be under such con- 
ditions. or may the class of his ticket be changed on the 
return trip? If the facts presented do not make possible a 
direct answer to this question, 1s the subject one for the 
determination of which. on the circumstances presented in 
each instance, this Department is invested with due 
authority? ” 

In order to show more completely what aienions your 
letter presents. I quote sections 20 and 21 of the act of Feb- 
ruary 20. 1907, which must be construed in order to answer 
them, namely : 

"Src. 20. That anv alien who shall enter the United 
States in violation of law. and such as become public 
charges from causes existing prior to landing, shall, apon 
the warrant of the Secretary of Commerce and Labor, be 
taken into custody and deported to the country whence he 
came at any time within three vears after the date of his 
entry into the United States. Such deportation, including 
one-half of the entire cost of removal to the port of deporta- 
tion, shall be at the expense of the contractor, procurer, or 
other person by whom the ahen was unlawfully induced to 
enter the United States, or, 1f that can not be done, then the 
cost of removal to the port of deportation shall be at the 
exepnse of the ‘immigrant fund’ provided for in section 
one of this act, and the deportation from such port shall be 
at the expense of the owner or owners of such vessel or 
transportation line by which such aliens respectively came: 
Provided, That pending the final disposal of the case of anv 
alien so taken into custody he may be released under a bond 
in the penalty of not Jess than five hundred dollars. with 
security approved by the Secretary of Commerce and Labor, 
conditioned that such alien shall be produced when required 
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for a hearing or hearings in regard to the charge upon 
which he has been taken into custody, and for deportation 
if he shall be found to be unlawfully within the United 
States. 

“Sec. 21. That in case the Secretary of Commerce and 

Labor shall be satisfied that an alien has been found in the 
United States in violation of this act, or that an alien 1s 
subject to deportation under the provisions of this act or 
of any law of the United States, he shall cause such alien, 
within the period of three years after landing or entry 
therein, to be taken into custody and returned to the country 
whence he came, as provided by section twenty of this act, 
and a failure or refusal on the part of the masters, agents, 
owners, or consignees of vessels to comply with the order of 
the Secretary of Commerce and Labor to take on board, 
guard safely, and return to the country whence he came any 
alien ordered to be deported under the provisions of this act 
shall be punished by the imposition of the penalties pre- 
scribed in section nineteen of this act: Provided, That when 
in the opinion of the Secretary of Commerce and Labor the 
mental or physical condition of such alien is such as to 
require personal care and attendance, he may employ a 
sultable person for that purpose, who shall accompany such 
alien to his or her final destination, and the expense incident 
to such service shall be defrayed in hke manner.” 
_ You desire to know, first, whether, in my opinion, your 
Department is empowered “ to select attendants to accom- 
pany aliens ordered to be deported, and to require the trans- 
portation companies to take such attendants on board.” 

I understand this question to ask as to the power of the 
Department to determine, without consulting the vessel’s 
owners, what manner of persons and who shall be the at- 
tendant in a particular case, and to require the person 
selected to be accepted by the vessel owners. 

I think the law intends to give you that power of selec- 
tion. It is you who are to determine what 1s the mental and 
physical condition of the alien, what kind of personal care 
and attendance his” peculiar condition requires, and 
“employ ” a person suitable, in view of what you consider 
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his condition, to give him the care you find to be necessary. 
The attendant is your own employee and agent in giving 
such care. I do not think there can be any doubt that the 
choice of the person is intended to be wholly within your 
discretion and that the person you choose must be accepted. 

Your next inquiry, as I understand it, is whether the 
steamship companies must convey the attendants with the 
aliens to the foreign place of destination. The law says the 
attendant “shall accompany the alien to his or her final 
destination,” immediately after penalizing the refusal of 
the vessel owners and their representatives to “ take on 
board, guard safely, and return to the country whence he 
came any alien ordered to be deported.” I do not see how 
this provision of law can be carried out unless the vessel 
owners “receive the attendants on board at the time they 
receive the aliens for deportation and convey them, with the 
aliens, to the foreign place of destination.” 

Your next question is whether the vessel owners must 
return the attendants to the United States. This may be 
conveniently considered with the question which follows, 
whether the sections quoted require the steamship com- 
panies to furnish the attendants transportation to and re- 
turning from the foreign place of the alien’s destination, 
and with the next question, whether you have a right to 
demand payment of all expenses incident to the employ- 
ment and detail of attendants. 

The provision of section 21, after saying that the Secre- 
tary of Commerce and Labor may employ the attendant 
‘and that he shall accompany the alien to the final destina- 
tions, adds, “and the expense incident to such service shall 
be defrayed in the hke manner.” This can refer to nothing 
but all or some of the language of section 20 concerning the 
cost of removal of the alien himself, viz: 

“Such deportation, including one-half of the entire cost 
of removal to the port of deportation, shall be at the ex- 
pense of the contractor, procurer, or other person by whom 
the alien was unlawfully induced to enter the United 
States, or, if that can not be done, then the cost of removal 
to the port of deportation shall be at the expense of the 
‘immigrant fund’ provided for in section one of this act, 
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and the deportation from such port shall be at the expense 
of the owner or owners of such vessel or transportation line 
by which such aliens respectively came.” 

To have the expense arising from the fact that an at- 
tendant goes with the deported alien, defrayed in hke man- 
ner to this, is to have it paid by those deemed responsible 
for the presence of the obnoxious alien, except where “ that. 
can not be done,” in which case the immigrant fund is to be 
used and is to charge this expense, so far as concerns the 
voyage from the port of deportation to the “ vessel or 
transportation line by which such aliens respectively came.” 

The one person goes as the companion of the other; the 
“ike manner ” is a natural phrase to apply to the expense 
in the case of alien and attendant, both going together in 
order that a single obnoxious alien may be returned to the 
country whence he was unlawfully brought. Naturally, 
whoever should pay for deporting the ahen should be 
charged, as part of the expense, with the cost occasioned 
by his having to be accompanied by an attendant; and that 
is clearly the intent of this proviso. 

But what is included in “the expense incident to such 
service?” Incident to the service how—to its being ren- 
dered or to its being furnished or having existence ? 

It seems to me that, even if “such service ” means the 
service of * personal care and attendance ” rendered by the 
attendant to the alien, it does not follow that “ incident ” 
means incidental to caring for or attending upon the alien. 
The purchase of a few medical supplies consumed or the 
like would be all we should bring within the phrase, 11 so 
interpreted. The purpose of the law to make the steam- 
ship company pay, for various reasons, the expense of de- 
porting the alien himself, and the purpose of the law for 
the same reasons to liken the attendant to the alien, so far 
as the defraying of expense is concerned, being both clear, 
it seems to me that “the expense incident to such service ” 
is all the expense directly and naturally caused by the fact 
that such service has been required. 

The return trip of the attendant comes under this head, 
as also his compensation. “All the expenses incident to the 
employment and detail of attendants ” come under the same 


head. 
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I accordingly answer your questions above quoted in the 
affirmative. : 

Your next question is whether, if the preceding questions 
are answered in the affirmative, the attendant selected 
should travel under the same conditions as the deported 
alien, 1. e., steerage, third, second, or first class, and should 
he do so both going and returning or may he return other- 
Wise. 

If the facts you present do not enable me to answer 
directly, you wish to know whether “ the subject is one for 
the determination of which, on the circumstances presented 
in each instance, this (your) Department is invested with 
authority.” 

I do not suppose you are asking whether, in « special 
case, for good reasons concerning the mental or physical 
condition of the alien, vou could direct your agent to remain 
so constantly with the alien that he would need travel in the 
same class, but whether you can lay down for the vessel 
owners a general rule, such as that stated in an official 
pamphlet containing the immigration law, viz, “ attendants 
will accompany aliens to final destination and will, when 
proceeding abroad, be required to travel under the same 
conditions as the alien; and when returning will travel 
second class.” 

Of course, if it were practically always the case that the 
attendant could not accomplish the purpose for which he 
is emploved without being in the same class of passengers 
with the alien, it could well be said that Congiess knew this 
and intended that they should be of the same class on the 
outward voyage. But the matter may not be so simple. It 
may be that a great variety of mental and physical condi- 
tions lead to the need of such care and attendance as would 
not be inconsistent with the separate classification of the 
two passengers; also that an attendant might be a menial 
and the immigrant. a person able to travel in the first class, 
or that the alien might be, as T suppose he usually is, one 
of the kind who travel in the steerage, and the attendant 
required by his condition might be one accustomed to travel 
in the first class—a person of professional or scientific 
training. 
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To such circumstances the principle is to be applied that 
when the law imposes a burdensome requirement ‘upon an 
individual to do some act which can be reasonably well done 
in several ways and does not expressly or impliedly require 
it to be done in any particular way, the law can be satisfied 
by doing the act in the way least expensive or troublesome 
to the individual. He is merely commanded to do the act 
and it suffices that he has done it in a reasonably good way, 
in view of the object of the Legislature. Of course, he can 
not satisfy the law by merely complving with its letter 
while defeating its object. 

The facts presented do not enable me to answer very ex- 
pheitly. IT may say that if the attendant in going has 
traveled in a class in which he would not naturally travel, 
by reason of the necessity for his constant attendance upon 
the disordered alien. there 1s no reason why his ticket may 
not be changed on the return trip. 

If there are, as suggested, a variety of cases properly ad- 
mitting of the separate classification of the two persons, I 
do not think your Department can determine arbitrarily 
to what class the attendant is to be assigned. I find no 
language in the law conferring such authority. On the 
other hand, the steamship company can not nullify the law 
hy insisting that attendants travel in the steerage when they 
are not needed there and are persons who could not reason- 
ably be expected to accept the emplovment upon such condi- 
tions. Such conduct would be a refusal to transport. 

This law undertakes to regulate a business, and should be 
applied in a businesslike way. Persons of the kind that 
travel in the steerage are not to be needlessly promoted to 
first class, and persons accustomed to travel as first-class 
passengers are not to be needlessly put down in the steer- 
age; but the interests of the steamship company are, so far 
as may be consistent with the reasonably successful working 
of the scheme of sending these attendants, to be allowed to 
prevail over the mere pleasure or convenience of the persons 
sent. 

The first part of the regulation above quoted is an appro- 
priate rule under the law, 1f in nearly all cases the useful- 
ness of the attendants would be seriously impaired unless 
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they went in the same class with the alien. The second 
part of the regulation, providing that all attendants “ when 
returning shall travel second class,” 1s, in my opinion, not 
binding upon the vessel owners. 
‘Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND LABOR. 


WEIGHING OF THE MAILS. 


Order 165 of the Post-Office Department, with regard to weighing 
the mails on railroad routes, which provides that “the «wwhole 
number of days the mails are iwcighed shall be used as a divisor 
for obtaining the average weight per day,” may lead to arbitrary 
and inequitable results. 

Order 412, which provides that ‘ the whole number of days included 
in the weighing period shall be used as a divisor,’ will give as the 
average weight per day during a year, the average weight during 
somewhat more than one-fourth of a year, without resulting in 
greater inaccuracy or injustice than is authorized and contem- 
plated by the act of March 3, 1905. 

The mails are to be weighed, under the act of March 3, 1905 (33 
Stat., 1088), on “ working days” only, and “ working days” mean 
days in which the carrier does work for the post-oftice—not “week 
days.” 

The act does not prohibit the Postmaster-General from weighing the 
mails throughout the year, nor does it require that the number 
of working days on which the mails are weighed shall be the 
same in the case of every carrier, although in none may they be 
less than ninety, or other than “ successive ” days. 

The form and method in which the information obtained from 
weighing the mails shall be utilized is a matter within the dis- 
eretion of the Postmaster-General, provided his action shall be 
directed to the ascertainment of what. in his judgment, would be 
an average weight per day of mails carried during a year, as 
nearly true as may be practicable, to be used as a basis for the 
yearly compensation of the carriers. 

Where the meaning of a statute is doubtful or ambiguous, the prac- 
tical construction placed upon it by the Department of the Gov- 
ernment charged with its administration, if contemporaneous, 
uniform, and long continued, although not deemed controlling on 
the courts, Will ordinarily be followed. 

Departmental construction is, however, without weight where the 
statute is clear and explicit and free from ambiguity or doubt. 
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The practice of weighing the mails on Sundays. and yet of exclud- 
ing Sundays from the divisor when the average is to be ascer- 
tained, is clearly erroneous. If Sundays are not “ working days,” 
the law does not permit the mails to be weighed on that day: if 
they are “working days,” their exclusion from the division 
renders the result of the computation false. ; 

DEPARTMENT OF JUSTICE, 
September 27, 1907. 

Sir: I have the honor to acknowledge your request for an 
opinion as to the legality of order 412 of your Department, 
issued June 7, 1907, and of order No. 165, for which it was a 
substitute. I learn from you that these orders are as 
follows: 

Order No. 165, dated March 2, 1907: 

“That when the weight of mail is taken on railroad 
routes, the whole number of days the mails are weighed 
shall be used as a divisor for obtaining the average weight 
per day.” 

Order No, 412, dated June 7, 1907: 

“When the weight of mail is taken on railroad routes, 
the whole number of days included in the weighing period 
shall be used as a divisor for obtaining the average weight 
per day.” 

The statutes which appear to bear directly on the subject 
are the following: 

“Section 4002 of the Revised Statutes (from the act of 
March 3, 1873, 17 Stat., 558) : 

“Sec. 4002. The Postmaster-General is authorized and 
directed to readjust the compensation hereafter to be paid 
for the transportation of mails on railroad routes upon the 
conditions and at the rates hereinafter mentioned: 

“ First. That the mais shall be conveyed with due fre- 
quency and speed; and that sufficient and suitable room, 
fixtures, and furniture, in a car or apartment properly 
hehted and warmed, shall be provided for route agents to 
accompany and distribute the mals. 

“Second. That the pay per mile per annum shall not 
exceed the following rates namely: On routes carrying their 
whole length an average weight of mails per day of two 
hundred pounds, fifty dollars; five hundred pounds, sev- 
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enty-five dollars; one thousand pounds, one hundred dol- 
lars; one thousand five hundred pounds, one hundred and 
twenty-five dollars; two thousand pounds, one hundred and 
fifty dollars; three thousand five hundred pounds, one hun- 
dred and seventy-five dollars; five thousand pounds, two 
hundred dollars, and twenty-five dollars additional for 
every additional two thousand pounds, the average weight 
to be ascertained, in every case, by the actual weighing of 
the mails for such a number of successive working days, 
not less than thirty, at such times, after June thirtieth, eigh- 
teen hundred and seventy-three, and not less frequently 
than once in every four years, and the result to be stated 
and verified in such form and manner as the Postmaster- 
General may direct.” 

Post-office appropriation act of March 3, 1875 (18 Stat., 
341), following an appropriation for inland mail transpor- 
tation by railroad: 

“* * * And out of the appropriation for inland mail 
transportation the Postmaster-General is authorized here- 
after to pay the expenses of taking the weights of mails on 
railroad routes, as provided by the act entitled ‘An act 
making appropriations for the service of the Post-Office De- 
partment for the year ending June thirtieth, eighteen hun- 
dred and seventy-four, approved March third, eighteen 
hundred and seventy-three: and he is hereby directed to 
have the mails weighed as often as now provided by law by 
the emplovees of the Post-Office Department, and have the 
weights stated and verified to him by said employees under 
such instructions as he may consider just to the Post-Office 
Department and the railroad companies.” 

Post-office appropriation act of March 3, 1905 (33 Stat.. 
1088), following an appropriation for inland mail trans- 


’ portation by railroad: 


“ Provided. That hereafter before making the readjust- 
ment of pay for transportation of mails on railroad routes, 
the average weight shall be ascertained by the actual weigh- 
ing of the mails for such a number of successive working 
days, not less than ninety, at such times after June thirtieth. 
nineteen hundred and five, and not less frequently than once 
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in every four years, and the result to be stated and verified 
in such form and manner as the Postmaster-General may 
direct.” 

The acts of July 12, 1876 (19 Stat., 79), June 17, 1878 
(20 Stat., 142), and March 2, 1907 (34 Stat., 1205-1212), 
make certain changes in the rates of compensation, but 
none in the method of ascertaining the average daily weight 
of mail transported. 

Were this question res integra I should not consider 
it one of much difficulty. Section 4002, Revised Statutes, 
fixes a rate of yearly pay per mile of track used to 
transport the mails, determined by the “average weight 
of mails per day ” carried the entire length of the route. 
I see no escape from the conclusion that this means the 
uverage weight per day during a year: so that if, on a 
particular route, there were thus carried on one day 365,000 
pounds and on the remaining three hundred and sixty-four 
days nothing at all, the “ average weight of mails per day,” 
on which the annual compensation should be calculated, 
would be 1,000 pounds. If, therefore, it had been deemed 
practicable or advisable to weigh all the mails transported 
by rail every day of the year there could have been, to my 
mind, no doubt as to how the “average weight per day ” 
would be determined; whether the mails were so carried 
on three hundred and sixty-five davs or on three hundred 
and thirteen or on one hundred and fifty-six or on twelve, 
or, as above suggested, on one day, their aggregate weight 
would have been added up and divided, in all cases alike, 
by 365. , 

It is, however, often impracticable without unreasonable 
labor to ascertain a strictly accurate average, and, in such 
cases, a conventional average is frequently established by 
law, agreement, or custom, which is nearly enough right 
for all practical purposes and can be ascertained with 
vastly less trouble. A familiar example of this practice 
is the calculation of interest on a current bank balance. 
For this to be absolutely correct the balances due on every 
day of the year would have to be determined, added up, 
and divided by the whole number of days, 1. e., 365, which, 
in the case of, say, a savings bank with many thousands of 
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small accounts might involve an expense altogether dis- 
proportionate to the amount of the interest. It is, there- 
fore, customary to ascertain the balances on a comparatively 
small number of days, often twelve, throughout the year, 
average these, and assume the result to be the average 
annual balance for the purpose of calculating interest. 

It seems to have been, or to have been thought, unreason- 
ably burdensome to require the mails to be weighed every 
day of the year; and the Congress, by the acts of March 3, 
1873, and March 3, 1905, above noted, prescribed conven- 
tional methods of ascertaining the average weight. The 
methods are thus stated: 

Act of March 3, 1873: 

ce F * the average weight to be ascertained, in every 
case, by the actual weighing of the mails for such a number 
of successive working days, not less than thirty, at such 
times, after June thirtieth, eighteen hundred and seventy- 
three, and not less frequently than once 1n every four years, 
and the result to be stated and verified in such form and 
manner as the Postmaster-General may direct.” 

Act of March 3, 1905: 

ce * * the average weight shall be ascertained by 
the actual weighing of the mails for such a number of 
successive working days, not less than ninety, at such times 
after June thirtieth, nineteen hundred and five, and not 
less frequently than once in every four years, and the 
result to be stated and verified in such form and manner 
as the Postmaster-General may direct.” 

It will be noted that these two acts say nothing about 
“divisors ” and, indeed, do not profess to deal with the 
method of computation at all; how from the statement. of 
weights he should obtain the result sought, that is to say, 
the daily average for a year on which the compensation was 
to be based, was a matter left to the diseretion of the Post- 
master-General; the Congress said to him only: “ You need 
not cause the mails to be weighed every day of the year 
to ascertain the average weight per dav during the year; 
vou may, 1f vou so choose” (for, it 1s to be observed, the 
law is permissive merely: the Postmaster-General, if he 
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has money enough, may order the mails to be weighed for 
three hundred and sixty-five days) “you may, if you 
choose, weigh the mails only thirty (now ninety) days of 
each year and only once in four years; but if you do this, 
the days selected must be working days and must be suc- 
cessive.” 

It is important to determine the meaning of the words 
lastly above italicized. It is said that “ working days ~ 
has been consistently interpreted by the practice of your 
Department to mean “ week days.” I do not think this 
statement can be sustained, for I am informed by you that 
prior to the act of 1905 the practice had been to weigh the 
mails on thirty-five consecutive days, thus including five 
Sundays. Now, I think, the law is on one point, at all 
events, perfectly clear—the mails are to be weighed on 
“working days” and on “ working days ” only; the use of 
the word “successive,” instead of “ consecutive” or some 
term of similar import, harmonizes exactly with this lit- 
eral and, to my mind, unavoidable, interpretation of the re- 
maining words used. If, therefore, “ working days” are 
to be read “ week days,” the practice of your Department. 
in thus weighing the mails on five Sundays, has been alto- 
gether illegal; if, however, the meaning of “ working days ” 
be “ days on which mails are carried,” the practice, to this 
extent, has been legal and in accord with what I believe to 
be the true intent of the law. As the practice of any of 
the great Executive Departments must always be assumed, 
so far as such assumption be possible, to rest upon a con- 
sistent and tenable view of the law, it is, I think, fair to say 
that the practice of the Post-Office Department, as con- 
tradistinguished from the language sometimes used by 
prominent officials in the course of the prolonged discus- 
sion of questions connected with this subject-matter, sus- 
tains the view that the words * working days ” mean “ days 
on which the carrier does work for the Post-Office,” and not 
“week days; and this I regard as clearly the true inter- 
pretation of the law. 

It would seem, however, that an error has crept into the 
practice of your Department, as hereinafter stated, in the 
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inethod of dealing with the information furnished through 
weighing the mails for at least thirty, now ninety, working 
days. As above noted, the obvious purpose of this pro- 
vision 1s to relieve the Postmaster-General from the neces- 
sity of weighing the mails for every working day of the 
vear. It does not prohibit him from weighing the mails 
throughout the vear; nor does it require that. the number of 
working days on which the mails are weighed shall be the 
same in the case of every carrier, although in none may 
they be less than thirty, now ninety, or other than “ suc- 
cessive.” Moreover, it in nowise changes the purpose of the 
inquiry, which, as above explained, has always been to as- 
certain a fair average per day during a year; not, of course. 
a fair average per day during seven or thirty or thirty-five 
or ninety or one hundred and five days, or any other frac- 
tion of a year. Having obtained from the results of the 
weighing such information as it can furnish as to the fair 
average weight for a “ working day,” it is left to the Post- 
master-General to so deal with this information as to deter- 
mine from it by appropriate calculations what would be a 
fair daily average for the ends of the law, 1. e., as a basis 
for an annual compensation. It is obvious that from the 
mere weighing (which is all the law prescribes), standing 
alone, nothing would be determined as to the average; the 
Postmaster-General must therefore do something not men- 
tioned in the statute to ascertain this, and although this 
matter is left to vour discretion, and you are, of course, in 
nowise bound by any views expressed in this opinion re- 
garding it, I think it may conduce to clearness if I here 
indicate what form of calculation appears to me_ best. 
adapted to attain the ends of the Jaw. We may suppose 
three railroads, of which one serves the mails seven; one. 
six, and one, three davs in each week. and that the aggre- 
gate results of the weighing, divided by the number of days 
on which, in each case, the mails have been weighed, shows 
in each a daily average per working day of 1,000 pounds. In 
detrmining for each the fair average per day during a year. 
no change is needed in the figures for the first; those for 
the second should be reduced bv one-seventh, and those for 


The Postmaster- General. 397 


the third by four-sevenths; so that the first would be 
1,000 pounds, the second, 857.14 pounds, the third, 428.57 
pounds. 

I have said that I should consider the question involved 
in your request one of no great difficulty were it a new one; 
such, however, is not the case. 

Privs to the issuance of order No. 165 on March 2, 1907, 
the uniform practice of the Post-Office Department, except 
for a short period in 1884, as hereinafter stated, in deter- 
mining the average daily weight of mail transported on 
railroad routes appears to have been to have such mail 
weighed for a period covering not less than thirty suc- 
cessive working days (which term had been alleged to mean 
thirty successive week days, and therefore made such 
weighing period cover at least five weeks, or thirty-five 
days), and in every case, whether the mail was carried and 
weighed three, six, or seven days of the week, to divide 
the total weight thus ascertained by the number of working 
or week days in such period—that is to say, thirty. Thus, 
in the case of a route on which the mail was carried three 
davs of the week, the weight was taken on such days for 
five weeks and the aggregate of the fifteen weighings 
divided by thirty to obtain the daily average. The same 
process was followed for thirty or thirty-five weighings, 
respectively, in the cases of routes on which the mail was 
carried six and seven days of the week. The average 
obtained was described as a “ working” or “ week” day 
average, and not considered a daily average; but with 
regard to Sunday-carrying roads it was evidently neither. 

This practice, it appears, grew out of an effort to com- 
pensate the Sunday-carrying roads for facilitating the 
transmission of the mails. It was thought that, if the 
weight of mails carried on Sundays had been omitted in the 
case of such roads, they would not only have received no 
compensation for carrying the same, but would have suf- 
fered an actual loss by reason of their diligence, because, 
by delaying the same until Monday, it was said that they 
could have had such mail weighed in on that day. 

In a letter from the Second Assistant Postmaster-Gen- 
eral to C. Jay French, Superintendent Railway Mail Serv- 
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ice, fifth division, dated March 24, 1876, there are the fol- 
lowing instructions: | 

“The mails are to be weighed for the given number of 
successive working days (thirty in the weighing, to which 
these instructions particularly relate), and in case mails are 
carried on any route also on Sundays, returns of the 
weights of such Sunday mails are to be furnished in the 
same manner as the others, to be included in consolidating 
the returns for the period, the object being, as you are 
aware, to obtain a fair average of the service for the work- 
ing year. On the other hand, if mails are conveyed less 
frequently than every working day the period of the 
weighing is not to embrace more than the given number of 
working days, counting both those on which mails are con- 
veyed and those on which they are not, the object being the 
same as In the other case.” 

On September 18, 1884. Postmaster-General W. Q. 
Gresham issued order No. 44, as follows: 

“That hereafter when the weight of mails is taken on 
railroad routes performing service seven days per week 
the whole number of days the mails are weighed, whether 
thirty or thirty-five, shall be used as a divisor for obtaining 
the average weight per day.” 

Postmaster-General Gresham retired in October, 1884. 
Postmaster-General Frank Hatton, who succeeded him, 
submitted the question to the Attorney-General, his letter 
and the reply thereto being as follows: 


* OcToBeR 22, 1884. 

“Sir: The act of March 38, 1873 (17 Stat., p. 558), regu- 
lating the pay for carrying the mails on railroad routes 
provides * * * ‘that the pay per mile per annum shall 
not exceed the following rates, namely: On routes carrying 
their whole length an average weight of mails per day of 
200 pounds, $50; 500 pounds, $75; 1,000 pounds, $100; 
1.500 pounds, $125; 2,000 pounds, $150; 3,500 pounds, 
$175, ete, * * * 5 the average weight to be ascertained 
In every case, by the actual weighing of the mails for 
such a number of successive working days, not less than 
thirty, * * * - 
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“Upon a large number of the railroad routes mails are 
carried on six days each week—that is, no mails are carried 
on Sunday. On others they are carried on every day in the 
year. 

“It has been the practice since 1875 in arriving at the 
average weight of mails per day on these two classes of 
service to treat the ‘successive working days’ as being com- 
nosed of the six working or secular days in the week, which 
is explained by the following illustrations: 

“Two routes, No. 1 and No. 2, over each of which 313 
tons of mail are carried annually. 

“On route No. 1 mails are carried twice daily except 
Sunday, six days per week, and are weighed for thirty suc- 
cessive working days, covering usually a period of thirty- 
five days. The result is divided by 30 and an average 
weight of mails per day of 2,000 pounds is obtained. 

“ Transportation per mile of road per annum, 1,252 miles. 

“ Weight per mile of road per annum, 313 tons. 

‘Pay per ton per mile of road per annum, 37.92 cents. 

“Pay per mile run, 11.9 cents. 

“ Rate of pay allowed per mile per annum, $150. 

“On route No. 2 mails are carried twice daily, seven days 
per week, and are-weighed for thirty successive working 
days and for the intervening Sundays, the weight on the 
Sundays being treated as if carried on Mondays, the weigh- 
ing, as before, covering usually a period of thirty-five days. 
The result is divided by 30 and an average weight of mails 
per day of 2,000 pounds is obtained. 

“ Transportation per mile of road per annum, 1,460 miles. 

“ Weight per mile of road per annum, 313 tons. 

“Pay per ton per mile of road per annum, 47.92 cents. 

“Pay per mile run, 10.2 cents. 

“ Rate of pay allowed per mile per annum, $150. 

“T have thought it necessary to give the foregoing illus- 
trations in order that the practice of this Department under 
the law cited may readily appear, and I will thank you to 
advise me whether that practice is in comphance with or in 
violation of the statute. If not in conformity with the law, 
will you please indicate the correct method by which the 
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average weight per day should be obtained and the com- 
pensation adjusted thereon ? 
“ Very respectfully, 
“FranNK Hatton, 
* Postmaster-General. 


“ FHlon. B. H. Brewster, 
Attorney-General, Department of Justice.” 


* DEPARTMENT OF JUSTICE, 
“ October 31, 1884. 
“Sir: IT have considered your communication of the 22d 
instant, requesting to know whether the construction placed 
by the Post-Office Department on section 4002, subordinate 
section 2, prescribing the mode in which the average of the 
weight of mails transported on railroad routes shall be as- 
certained, is correct, and am of opinion that that construc- 
tion is correct, and that a departure from it would defeat 
the intention of the law and cause no httle embarrassment. 
“T have the honor to be, vour obedient. servant. 
“S. F. Puriures, 
“ Acting Attorney-General. 
* The PostM asTER-GENERAL.” 


The above letter from the Acting Attorney-General is 
taken from Opinions of Attorney-General, Vol. XVITI, 
page 71. While it is there stated that it was signed by 
S. F. Phillips, the original, received at the Post-Office 
Department, is signed by Wilham A. Maury. 

Postmaster-General Gresham’s order was revoked Jan- 
uary 16, 1885. ‘This order had evidently in view the same 
purpose as order No. 165. 

We have here, then, a case where the practical interpre- 
tation placed upon the act of Congress of March 3, 1873. 
in regard to obtaining the daily average weight of mail 
upon railroad routes by the Post-Office Department has 
been, except for a few months, unbroken for thirty-five 
vears, although its correctness was authoritatively chal- 
lenged. Ht also appears that while Congress in 1876 and 
1878 and again in 1907 provided for a reduction in the 
maximum rates established by the act of March 3, 1873, it 
made no change in the provision as to obtaining the average 
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weight. It further appears that in 1905 Congress reen- 
acted that provision in exactly the same language, except 
that “ninety ” was substituted for “ thirty.” 

Moreover, it should be noted that the post-office appropri- 
ation bill (H. R. 25483) reported to the House on F eb- 
ruary 6, 1907, provided: 

" The Postmaster-General is hereby authorized and di- 
rected to readjust the compensation to be paid from and 
after the Ist day of July, 1907, for the transportation of 
mails on railroad routes carrying their whole length an 
average weight of mails per day of upward of 5,000 pounds 
by making the following reductions from the present rates 
per mile per annum for the transportation of mails on 
such routes: On routes carrying their whole length an 
average welght of mails per day of more than 5,000 pounds 
and less than 48,000 pounds, 5 per cent; 48,000 pounds and 
less than 80,000 pounds, 10 per cent; and $19 additional for 
every additional 2,000 pounds: Provided, That hereafter 
the average weight per day be ascertained, in every case, 
by the actual weighing of the mails for such a number of 
successive days, not less than one hundred and five, at such 
times and not less frequently than once in every four years, 
and the result to be stated and verified in such form and 
manner as the Postmaster-General may direct: Provided, 
further, That hereafter, at the time of the weighing of the 
mails at the periods required by law, empty mail bags shall 
not be weighed nor taken as any part of the total weight 
of the mails in estimating the pay for transportation of 
said mails.” 

The accompanying report from the Committee on the 
Post-Office and Post-Roads and two minority reports dis- 
cussed the question very fully and showed clearly the in- 
tention on the part of the committee, that, in the words of 
its report: 

* In computing the average weight. of mail carried per 
day, the whole number of days such mail may be weighed 
shall be used as the divisor.” 

On February 20, 1907, while the House in committee of 
the whole was considering the Post-Office bill, the follow- 
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ing amendment was offered by Mr. Murdock to follow the 
provision “For inland transportation by railroad routes, 
$44,660,000 :” 

“ Provided, That no part of this sum shall be expended 
in payment for transportation of the mails by railroad 
routes where the average weight of mails per day has been 
computed by the use of a divisor less than the whole 
number of days such mails have been weighed.” 

A point of order was made against. this amendment. on 
the ground that it changed existing law. The Chair sus- 
tained the point, observing (41 Cong. Rec., 3471) : 

“The CuairmMan. The existing law has received a con- 
struction by the officers charged with the duty of admin- 
istering it, and that construction the Chair feels bound to 
follow. The proposed amendment changes existing law as 
construed by the proper officer, by changing the divisor. 
This is in the guise of a limitation, but it has been held 
over and over again here that a limitation is negative in 
its nature and may not include positive enactment estab- 
lishing rules for executive officers. It has been held further 
that while limitation may provide that a part of an appro- 
priation shall not be used except in a certain way, vet the 
restriction of executive discretion may not go to the extent 
of an imposition of new duties. And the limitation on the 
discretion exercised under the law by a bureau of the Gov- 
ernment is a change of existing law. The decisions on the 
question of limitation, the attempt to draw a well-defined 
distinction between changes of existing law and a proper 
limitation, are among the most difficult questions that the 
Chair is ever called upon to decide.” 

Upon appeal from the decision of the Chair, its ruling 
was sustained. (Id... 3472.) 

Later on the same day the provision of the bill above 
quoted directing the Postmaster-General to readjust the 
compensation to be paid from and after July 1, 1907, for 
the transportation of the mails on railroad routes, which. 
included the proviso “ that hereafter the average weight per 
day be ascertained, in every case, by the actual weighing of 
the mails for such a number of successive days,” etc. (the 
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word “ working ~ being omitted), also went out upon’a 
point of order. (41 Cong. Rec., 3473.) Subsequently, on 
the same day, the rules were suspended and this provision, 
without the proviso as to obtaining the average, was in- 
serted and became the law. (Id., 3494.) 

The principles of law bearing upon the solution of the 
matter under consideration in this aspect are settled by 
decisions of the Supreme Court of the United States. 

It has been held that where the meaning of a statute is 
doubtful or ambiguous, the practical construction placed 
upon it by the Department of the Government charged with 
its administration, if contemporaneous, uniform, and long 
continued, although not deemed controlling on the courts, 
is to be treated with respect and will ordinarily be followed. 
(Brown v. United States, 113 U. 8., 568; United States v. 
Philbrich, 120 U.S., 52; Robertson v. Downing, 127 U. S., 
607; United States v. Alabama R. fh. Co., 142 U.S., 615.) 

In the last-mentioned case, which involved the question 
of compensation to railroads for carrying the mails, the 
court said (p. 621) : 

<*# * * It is a settled doctrine of this court that, in 
case of ambiguity, the judicial department will lean in 
favor of a construction given to a statute by the depart- 
ment charged with the execution of such statute, and, if 
such construction be acted upon for a number of years, will 
look with disfavor upon any sudden change, whereby par- 
ties who have contracted with the Government upon the. 
faith of such construction may be prejudiced.” 

But the true scope of this principle is illustrated by a 
considerable number of cases in which the court has re- 
fused to adopt the departmental construction of a statute. 
In these cases the court has said that such departmental 
construction is without weight where the statute is clear 
and explicit and free from ambiguity or doubt. (Sw7ft Co. 
v. United Stutes, 105 U. S., 691, 695; United States v. 
Graham, 110 U. S., 219, 221; United States v. Tanner, 147 
U.S., 661, 663; United States v. Alger, 152 U. S., 384, 397; 
Studebaker v. Perry, 184 U. S., 258, 268-269.) 

In Swift Co. v. United States, the court says (p. 694): 

“ There is no serious question raised as to the proper con- 
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struction of the internal-revenue acts upon the point, 
being virtually admitted that the contention on the part of 
the appellant upon the provisions of the statutes is correct. 

“It is met, however, in the opinion of the Court of 
Claims, and in argument on behalf of the Government here, 
that the contrary construction, to pay these commissions 
in stamps at their face value, has been acted upon by the 
Commissioner of Internal Revenue from the beginning; has 
been asquiesced in by purchasers and dealers; and has never 
been changed by Congress; and as an official practice has 
thus acquired the force of law; or if not, then, at least. 
it was a course of dealing well known to the appellant, 
and acquiesced in, by which it accepted stamps at their 
face value in payment of its commissions, which it is not at 
liberty now to open, question, and reverse. 

“The right construction of the internal-revenue acts. 
upon the point of the allowance of commissions to dealers 
In proprietary articles, purchasing stamps made from their 
own dies, and for their own use, is too clear to bring the 
case within the first alternative. The rule which gives 
determining weight to contemporaneous construction, put 
upon a statute, by those charged with its execution, ap- 
phes only in cases of ambiguity and doubt. (£dward's 
Lessee v. Darby, 12 Wheat., 206; Smythe v. Fiske, 23 Wall. 
3743 United States v. Moore, 95 U.S., 160: United States 

~ Pugh, 99 id., 265.) 

In United States v. Al ger, the court says: 

“Tf the meaning of that act were doubtful, its prac- 
tical construction by the Navy Department would be en- 
titled to great weight. But as the meaning of the statute. 
as applied to these cases, appears, to this court to be per- 
fectly clear, no practice Inconsistent with that meaning can 
have any effect. (Saft Co. v. United States, 105 U.S. 
691, 695; United States v. Graham, 110 U. S., 619; United 
States v. Tanner, 147 U.S., 661.)” 

In so far as this question is affected by the practice of the 
Post-Office Department standing alone, I think it comes 
fully within the principle laid down in the two cases lastly 
vbove cited. The law says the average weight shall be 
ascertained “by the actual weighing of the mails for 
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* * *  suecessive working days.” The practice has been 
to weigh on Sundays, and vet, when the average 1s to be 
ascertained, Sundays are excluded from the divisor. This 
practice is not only clearly erroneous, but logically inde- 
fensible. If Sundays are not “ working days,” the law 
does not permit the mails to be weighed on Sundays. If 
they are “ working days,” their exclusion from the divisor 
renders the result of the computation false on its face. It 
may be conceded that the question whether “ working day ” 
is to be interpreted “ week day” in this provision of the 
statute is not free from doubt, and, if the practice of the 
Post-Office Department were consistent with one construc- 
tion and inconsistent with the other, there might be room 
to apply the doctrine of Brown's and Philbrick’s cases; but 
us it is consistent with neither, and can be defended, if at 
«ll, only by reading the words 1n one sense for one purpose 
and in another sense for another purpose, there is no room 
for the application of any such doctrine. 

The practice seems to have constituted, in fact, a sort of 
administrative legislation intended to encourage the carry- 
ing of the mails on Sundays, and the most serious difficulty 
connected with the subject is to determine whether there 
has not been a legislative sanction of the practice by the 
Congress In its failure to change the method of computa- 
tion when it reenacted the statute in 1905, for there can be 
no question that the practice of the Department in this re- 
spect was, or might have been, well known to the Congress. 
by reason of very full statements. concerning it in public 
documents. 

In Dollar Savings Bank v. United States (19 Wall. 
227), the court refused to hold that the Congress, by the re- 
enactment of a statute, had adopted the construction placed 
upon it by the department of the Government charged 
with its administration. The statute under consideration 
in that case (act of Congress of July 13, 1866, 14 Stat., 
138) provided: 

“That there shall be levied and collected a tax of five 
per centum on all dividends in scrip or money thereafter 
declared due, wherever and whenever the same shall be pay- 
able, to stockholders, policv holders. or depositors, or 
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parties whatsoever, including nonresidents, whether citi- 
zens or aliens, as part of the earnings, income, or gains of 
any bank, trust company, savings institution, and of any 
fire, marine, life, inland insurance company, either stock or 
mutual, under whatever name or style known or called, in 
the United States or Territories, whether specially incorpo- 
rated or existing under general laws, and on all undistrib- 
uted sums, or sums made or added during the year to their 
surplus or contingent funds; and said banks, trust com- 
panies, savings institutions, and insurance companies shall 
pay the said tax, and are hereby authorized to deduct and 
withhold from all payments made on account of any divi- 
dends or sums of money that may be due and pavable as 
aforesaid the said tax of five per centum. * * * Pro- 
vided, That the tax upon the dividends of hfe insurance 
companies shall not be deemed due until such dividends 
are payable; nor shall the portion of premiums returned 
by mutual life insurance companies to their policy holders, 
nor the annual or semi-annual interest allowed or paid to 
the depositors in savings banks or savings institutions, be 
considered as dividends.” 

It was contended that savings institutions were relieved 
from taxation by the proviso to this section, but the court 
held otherwise, and in reply to the argument based upon the 
practical construction placed upon the act, said (pp. 
236-237) : 

‘‘QOur attention has been called to the fact that in 1867, 
and again in 1870, the Commissioners of Internal Revenue 
construed the proviso as exempting savings institutions 
from the tax upon all sums added to their surplus or con- 
tingent funds, and that the act of Congress of July 14, 
1870, which reduced internal taxation, employed substan- 
tially the same language respecting savings banks as that 
contained in the act of 1866. In view of this, the plain- 
tiffs in error argue that Congress required the Commis- 
sioner to prescribe what returns savings banks should 
make; that this made it his duty to put a construction on 
the law; that he did so, and held that such institutions 
were not required to return undistributed earnings carried 
to a surplus fund, and that. after this practical construction 
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had been made and acted upon more than three years, Con- 
gress reenacted the tax, reduced in amount, in the same 
words. Hence, it is inferred, the construction given by 
the Commissioner was adopted. It 1s, doubtless, a rule that 
when a judicial construction has been given to a statute, the 
reenactment of the statute is generally held to be in effect 
a legislative adoption of that construction. This, however, 
can only be when the statute is capable of the construction 
given to it, and when that construction has become a 
settled rule of conduct. The rule, we think, is inapplicable 
to this case. In the first place, the decisions of the In- 
-ternal-Revenue Commissioner can hardly be denominated 
judicial constructions. That officer was not required by the 
law to prescribe what returns savings banks were required 
to make. That was prescribed by the act of Congress 
itself, and he had no power to dispense with the requisition. 
There is, therefore, no presumption that his decisions were 
brought to the knowledge of Congress when the act of 1870 
was passed. And again, the construction he gave is an 
impossible one, for, as we have seen, it makes the proviso 
plainly repugnant to the body of the section. 

“ We are constrained, then, to hold that the act of Con- 
gress does impose upon the plaintiffs in error the tax to 
recover which the present suit was brought.” 

This opinion would probably be decisive of the present 
question were it not for some more recent decisions of the 
court. In New York, New Haven and Hartford R. R. Co. 
v. Interstate Commerce Commission (200 U. S., 361, 399), 
it was contended that the prohibition of the act to regu- 
late commerce and its amendments against undue pref- 
erences and discriminations, ought not to be interpreted 
as applying against a carrier who was a dealer in com- 
modities “ because of an administrative construction long 
since given to the act by the Interstate Commerce Com- 
mission, the body primarily charged with its enforcement, 
and which has become a rule of property affecting vast 
interests which should not be judicially departed from, 
especially as such construction, it is asserted, has been 
impliedly sanctioned by Congress by frequently amending 
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the act without changing it in this particular.” The court 
said on this point (p. 401): 7 

<* * * A construction made by the body charged 
with the enforcement of a statute, which construction has 
long obtained in practical execution, and has been im- 
pliedly sanctioned by the reenactment of the statute with- 
out alteration in the particulars construed, when not plainly 
erroneous, must be treated as read into the statute. Es- 
pecially do we think this rule applicable to the case in 
hand, because of the nature and extent of the authority 
conferred on the Commission from the beginning concern- 
ing the prohibitions of the act as to rebates, favoritism and 
discrimination of all kinds, and particularly in view of the 
repeated declarations of the court that an exertion of power 
by the Commission concerning such matters was entitled 
to great weight and was not lightly to be interfered with.” 

These remarks were, strictly speaking, obiter dicta, for 
the Court said immediately afterwards: 

“The concessions thus made, however, are wholly irrele- 
vant to the case before us.” 

In the case of United States v. Falk & Bro. (204 U. S., 
143), however, the court seems to have come very near to 
qualifying the decision in Dollar Savings Bank v. United 
States, above cited. In that case the Government con- 
tended that the practical construction given by the Execu- 
tive Department to a proviso in the tariff act of 1890 should 
control the interpretation of a similar proviso in the tariff 
act of 1897, and the court sustained that view, saving 
(p. 152): 

* This, then, is our view: The Attorney-General having 
construed the proviso of section 50 of the act of 1890 as 
not restricted to the matter which immediately preceded it. 
but as of general application, and this construction having 
been followed by the executive officers charged with the 
administration of the law, Congress adopted the construc- 
tion by the enactment of section 33 of the act of 1897 and 
intended to make no other change than to require as the 
basis of duty the weight of the merchandise at the time of 
entry mstead of its weight at the time of its withdrawal 
from warehouse.” 
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This aspect of the question has caused me some measure 
of doubt, but, upon careful consideration, I do not think it 
falls within the principle of the case last cited. The con- 
struction supposed to have been placed upon the statute in 
the practice of the Post-Office Department is not only 
“plainly erroneous,” hke the case suggested as an exception 
by the court in 200 U.S., 361, but 1s “an impossible one ” as 
was that rejected by the court in 19 Wall., 227. There is 
nothing to show that the construction by the Attorney-Gen- 
eral sustained in the Falk case seemed to the court either 
“plainly erroneous ” or impossible.” It must be further- 
more remembered that in reenacting the statute in 1905, as 
in enacting it in 1873, the Congress only fixed a minimum 
to the number of days on which the Postmaster-General 
must have the mails weighed; he remained, as he had been 
previously, entirely at liberty to increase their number in 
his discretion, and he might therefore, as above noted, have 
made the weighing period extend through the entire year. 
or have supplemented the weighing by computations which 
would render practically nugatory the construction sup- 
posed to be involved in the practice. In other words, in 
1905 the Congress may have felt justified in awaiting an 
administrative remedy for a faulty administrative prac- 
tice, and have only thought seriously of a legislative remedy 
two years later. The opinion purporting to have been 
given by Solicitor-General Phillips on October 31, 1884, 
is not only, as above stated, irregular in form, but so meager 
and inadequate in its statement and discussion of the ques- 
tions involved, that I can not recognize it as binding upon 
me in the premises. As to the decision of the chairman of 
the committee of the whole, sustained upon appeal, to the 
effect that the proposed amendment requiring a divisor 
“not less than the whole number of days such mails have 
been weighed,” made a change in existing law, I am not 
aware of any precedent holding such a decision to be bind- 
ing upon this Department. The decision may be held. 
moreover, to have been correct. without regard to the “ con- 
struction ” alleged by the chairman to have been placed 
upon the law by “ the proper officer.” 
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It follows from what I have said that I consider the 
form or method in which the information obtained from 
weighing the mails in accordance with the act of March 3, 
1905, shall be utilized, a matter in your discretion, pro- 
vided your action shall be directed to the ascertainment of 
what, according to your best judgment, would be an aver- 
age weight as nearly true as may be practicable per day 
during a year of the mails carried as the statute lastly 
aforesaid directs, to be used as a basis for a yearly com- 
pensation to the carrier. Of course the adequacy of such 
compensation is for the Congress, not for the Postmaster- 
General. Each of the two orders first-above mentioned 
constituted therefore, in strictness, a legal exercise of a dis- 
cretion vested by law in the Postmaster-General. If, how- 
ever, no further calculation 1s to be made beyond the addi- 
tion of ascertained weights and division by the divisor 
selected, it seems obvious that order No. 165 may lead to 
arbitrary and ‘inequitable results. Order No. 412, upon the 
same assumption, will give, as the average weight per day 
during a year, the said average weight per day during 
somewhat more than one-fourth of a year; and there is no 
reason to suppose its results will be unjust or have any 
greater inaccuracy than is authorized and contemplated by 
the act of 1905. 

Yours, respectfully. 


CHARLES J. BONAPARTE. 


The PostMASTER-GENERAL. 


IMMIGRATION—GERONIMO GARCIA—PROMISE OF EMPLOY- 
MENT MADE BY STATE OFFICER. 


An alien who arrived at New Orleans from Cuba on August 5, 1907, 
his passage money having been paid by an agent of the Louisiana 
State board of agriculture and immigration out of funds appro- 
priated by that State, the agent having assured the alien of 
employment upon his arrival, which assurance operated as a 
material, if not the principal, inducement to his immigration, the 
expectation being that the emplover will loan the alien the sum so 
advanced for the reimbursement of the State,—is not entitled to 
adinission to the United States. 
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The classes of aliens excluded by section 2 of the act of February 
20, 1907 (34 Stat., 898), include “ aliens solicited or induced tu 
immigrate by reason of offers or promises, even if there is no con- 
tract of employment.” (26 Op., 199, 207.) 

Section 6 of the act of 1907 contains no exceptions in favor of a 
State in reference to specific promises of employment to indi- 
vidual immigrants, nor any requirement that the promises of em- 
ployment, in order to work exclusion, must be the sole induce- 
ment to exclusion. 

The right of Congress to regulate the admission of aliens into the 
United States clearly controls the action of any State agent in 
this respect. (26 Op., 180.) 

While the payment of an immigrant’s passage out of State funds 
does not of itself require his exclusion, yet such payment oper- 
ates to throw upon the immigrant the burden of showing that he 
does not come within any of the otherwise excluded classes, such 
as paupers, ete., specifically excluded by the act. 

The merely hypothetical possibility of a condition arising under the . 
indirect method of attempting to eventually secure reimbursement 
to the State fund of the amount of the alien’s passage, which 
could perhaps be regarded as in effect a payment of his passage 
by a corporation, society, or association. would not be a ground of 
exclusion. 


DEPARTMENT OF JUSTICE, 
September 30, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 26th instant in reference to the appeal of 
Geronimo Garcia, who has been excluded from the United 
States by a decision of the board of special inquiry at the 
port of New Orleans, in a test case brought by the Lou- 
isiana State board of agriculture and immigration, in 
which vou recite the facts brought out by the testimony 
and request an expression of my opinion as to whether the 
admission of an alien to the United States under the cir- 
cumstances thus recited would be in violation of the immi- 
gration act of February 20, 1907. 

The facts as stated by you are as follows: 

“ Geronimo Garcia arrived at the port of New Orleans | 
from Cuba on August 5, 1907. His passage was paid by 
Mr. Reginald Dykers, who at the time was the regularly 
authorized agent of the Louisiana State board of agricul- 
ture and immigration, out of funds appropriated in regu- 
lar manner by the State legislature. Mr. Dvykers and a 
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Mr. L. H. Allen, the latter also being a representative of 
the said board, approached the alien in Habana and so- 
licited him to immigrate to the State of Louisiana, assur- 
ing him that employment as a farm laborer would be se- . 
cured for him on his arrival in said State. In exchange 
for the passage money the alien gave to the said officials 
a receipt, in which he promised to return to the Louisiana 
State board of agriculture and immigration within a year 
the sum so advanced. It is the expectation of the State 
agent that in such cases, upon the alien’s securing employ- 
ment, his emplover will loan him the amount necessary to 
reimburse the State and deduct the same from his wages; 
but no method has been provided whereby an employer 
can be compelled to make such loan, it being the intention 
of the State board to rely upon the moral obligation of the 
alien’s promise to reimburse the State, and not upon any 
legal measures against him or his employer. The alien is 
left free to select such employer as he pleases, although the 
expectation of the agent 1s that aliens selected by him under 
this plan will be of such a reliable class that they will 
usually seek employment from parties who can be depended 
upon to advance to the alien the amount of the passage and 
enable him to therewith reimburse the State fund. It 
also appears that, while the alien Garcia had seen adver- 
tisements published abroad by the Louisiana State board 
of agriculture and immigration, reciting the inducements 
the State of Louisiana offers for immigration thereto, he 
was not induced to come to the United States solely by 
reason of such inducements; nor was the sole inducement 
the fact that his passage was paid by another, nor the fact, 
brought out in the testimony, that his father had previously 
come to this country. These facts operated to some ex- 
tent, however, to lead him to endeavor to avail himself of 
the assurances given by the above-named agents that em- 
ployment as a farm laborer would be secured for him on his 
landing in Louisiana. 

“Although the desire of the State agent is that Garcia, 
if landed, shall enter the employ of an éndiridual planter 
who would be willing to loan him the cost of his passage 
and gradually deduct it from his wages, thus enabling said 
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alien to immediately reimburse the State fund, he is, as 
above stated, left free to accept other employment if he so 
desires; and there is no evidence that shows positively that 
the said Garcia (or any other alien imported in accordance 
with the plan) might not, after landing, be employed by a 
corporation, association, or society as freely and in the 
same manner as by an individual; suggesting a possibility 
that, under the indirect method of attempting to eventually 
secure reimbursement to the State fund of the amount of 
the alien’s passage, a condition could arise which might, 
perhaps, be regarded as being, remotely but yet in effect, a 
payment of such passage by a corporation, society, or asso- 
ciation.” 

Upon these facts I am of the opinion that Garcia is not 
entitled to admission into the United States. 

1. It appears from this statement that representatives 
of the Louisiana State board approached Garcia in Havana 
and solicited him to immigrate to Louisiana, assuring him 
that employment as a farm laborer would be secured for 
him on his arrival, and that such assurances operated as a 
material, if not the principal, inducement to his immigra- 
tion, since neither the advertisements pubhshed by the 
State, nor the payment of his passage, nor his father’s 
previous coming, was the sole inducement to his coming, 
but these matters operated to some extent to lead him to 
endeavor to avail himself of the assurances of employment 
given him by the representatives of the State board. 

Among the classes of aliens excluded by section 2 of the 
act of 1907 (34 Stat., 898) are: * Persons hereinafter called 
contract laborers, who have been induced or solicited to 
migrate to this country by offers or promises of employ- 
ment. or in consequence of agreements, oral. written or 
printed, express or implied, to perform labor in this 
country of any kind, skilled or unskilled.” This provision, 
as stated in my opinion rendered the President on March 20, 
1907, excludes “ aliens solicited or induced to immigrate by 
reason of offers or promises, even when there 1s no contract 
of employment.” (26 Op., 199, 207.) 

The assurances given to Garcia by the State agents con- 
stitute. in my opinion, promises of employment within the 
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inhibition of the statute. While it is provided that aliens 
coming to this country in consequence of advertisements by 
x State of its inducements to immigration shall not be 
treated as coming under a promise of employment (sec. 6), 
there is no exception in favor of a State in reference to 
specific promises of employment to individual immigrants 
such as were held out to Garcia by the representatives of the 
State board. Neither is there any requirement in the act 
that the promises of employment in order to work exclu- 
sion must be the sole inducement to the immigration. 

Therefore, since as stated In my opinion rendered the 
President on March 6, 1907, the unquestionable right of 
Congress to regulate the admission of aliens into the United 
States clearly controls the action of any State agent in 
this respect (26 Op., 180, 193), it follows that on account 
of the assurances of employment that were given to Garcia 
as an inducement to his immigration, he should be ex- 
cluded from admission. 

2. Furthermore, as his passage was paid out of State 
funds, unless it was also clearly shown that he did not be- 
Jong to any of the classes, such as paupers, etc., specifically 
excluded by the act, he comes within the provision of sec- 
tion 2 of the act (34 Stat., 898) excluding “ any person whose 
ticket or passage is paid for with the money of another, or 
who is assisted by others to come, unless it 1s affirmatively 
and satisfactorily shown that such person does not belong 
to one of the foregoing excluded classes, and that said ticket 
or passage was not paid for by any corporation, association, 
society, municipality, or foreign government. either di- 
rectly or indirectly.” Under this provision, while the pay- 
ment of an immigrant’s passage out of State funds does 
not of itself require his exclusion, yet such payment by a 
State, just as by an individual, operates to throw upon the 
immigrant the burden of clearly showing that he does not 
come within any of the otherwise excluded classes, and in 
case of his failure to so show he 1s not entitled to admission. 

3. In reference to vour suggestion that, under the in- 
direct method of attempting to eventually secure rermburse- 
ment to the State fund of the amount of the alien's pas- 
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sage, a condition might arise which could perhaps be re- 
garded as in effect a payment of his passage by a corpora- 
tion, society, or association, as the statement of facts does 
not show that any such condition actually exists, or that 
his passage money is in fact to be so repaid, I am of the 
opinion, without passing upon the question as to what 
would be the effect of such a condition if it did arise, that 
the mere hypothetical possibility of such a condition would 
not be a ground of exclusion. 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND [LABOR. 


COAL FOR NAVY—TRANSPORTATION IN FOREIGN VESSELS. 


Section 4347, Revised Statutes, and the act of February 17, 1898S 
(30 Stat., 248), which prohibit the transportation of merchandise 
from one domestic port to another in vessels owned by foreigners, 
‘“‘under penalty or forfeiture thereof,” do not apply to property 
owned by the Government. 

A prohibition in a statute of general application does not extend to, 
or affect, the sovereign, unless its language requires that such a 
meaning shall be given to it. The sovereign authority of the 
country is not bound by the words of a statute, unless named 
therein. (20 Wall., 251.) 

Coal for the use of the Navy may, under existing law, be transported 
by sea from ports on the Atlantie to ports on the Pacific coast of 
the United States in vessels of foreign registry where sufticient 
American vessels for that purpose can not be had, or where the 
charges made by such vessels are excessive and unreasonable. 

The forfeiture of such coal would merely vest the title thereto in 
the United States. and the Government would thereby merely 
acquire title to something which it already owned. 

The act of April 28, 1904 (33 Stat., 518), which provides that the 
War and Navy Departments shall in general employ vessels of the 
United States for the transportation of coal and other supplies 
purchased for the use of the Army or Navy, provided the rates 
charged are not excessive or unreasonable, contemplates the pos- 
sibility that it may be impossible to comply with its terms with- 
out exposing the Government to exorbitant and unreasonable 
expense, 
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This statute does not expressly cover the contingency that there 
might be no American vessels obtainable at any cost, but in such 
a ease the rule of a reasonable construction of ail legislative acts 
applies, and there would be the same right to employ other means 
of transportation as is expressly granted where American vessels 
ean be procured, but only at excessive cost to the Government. 

Whenever the President shall determine, as provided by the act of 
1904, that the rates of freight charged by American vessels for 
the transportation of caal or other supplies purchased for the 
use of the Navy are excessive or unreasonable, the Navy Depart- 
ment is authorized to procure such transportation through free 
competition, open to both American and foreign shipowners. 

The preference granted by this act is to be construed as a privilege 
to be claimed by American shipowners, which provision is in- 
operative if not claimed under the conditions prescribed by the 
law itself. 


DEPARTMENT OF JUSTICE, 
October 3, 1907. 

Smr: I have the honor to acknowledge the receipt of your 
letter of October 1. In this you ask my opinion upon the 
question whether the prohibitions of section 4347, Revised 
Statutes, and the act of February 17, 1898 (30 Stat., 248), 
refer to property owned by the Government, and whether, 
under existing laws, coal for the use of the Navy may be 
transported by sea from ports on the Atlantic to ports on 
the Pacific coast of the United States in vessels of foreign 
registry, provided it appears, as a matter of fact, that suf- 
ficient American vessels to transport such coal can not be 
had, or that, the charges made by such vessels are excessive 
and unreasonable. Section 4347 of the United States Re- 
vised Statutes, so far as material to the foregoing questions, 
is as follows: 

“No merchandise shall be transported under penalty 
of forfeiture thereof, from one port of the United States 
to another port of the United States, in a vessel belonging 
wholly or in part to a subject of any foreign power.” 

By the act approved February 17, 1898 (30 Stat., 248). 
this portion of the above-mentioned section was amended 
so as to read as follows: 

“That no merchandise shall be transported by water 
under penalty of forfeiture thereof from one port of the 
United States to another port of the United States, either 
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directly or via a foreign port, or for any part of the voy- 
age, in any other vessel than a vessel of the United States.” 

You ask whether the prohibition contained in this statu- 
tory provision extends to merchandise which constitutes 
“property owned by the Government.” It 1s a well-set- 
tled principle of statutory construction that a prohibition 
of this character does not extend to, or affect, the sovereign, 
unless its language requires that such a meaning shall be 
given toit. This rule is thus stated in Bacon’s Abridgment, 
title “ Prerogative,” 3-5: “ Where a statute is general, and 
thereby any prerogative, right, title, or interest is vested or 
taken from the King, in such case he shall not be bound 
unless the statute 1s made by express words to extend to 
him.” This rule has been fully adopted with respect to 
the United States. (U.S. v. Knight, 14 Peters, 301; U.S. 
v. Herron, 20 Wallace, 251,255.) In the last-mentioned case 
the Supreme Court says it is “ the settled rule of construc- 
tion that the sovereign authority of the country is not 
bound by the words of a statute, unless named therein.” 
If, therefore, there had been nothing in the language of 
this statute to indicate whether it was or was not intended 
to apply to merchandise owned by the United States, the 
rule of construction to which I have referred would re- 
quire that it be held not to have such application. There 
is, however, in the statute itself language which, in my 
opinion, 1s decisive of this question. Both section 4347 
and the act of 1898 prohibit the transportation of mer- 
chandise from one domestic port to another in vessels owned 
by foreigners “under penalty of forfeiture thereof.” A 
forfeiture in such case divests the title of the owner of the 
property forfeited, and vests this title in the Government. 
If the merchandise subject to forfeiture already belongs to 
the Government it is obvious that the proceeding would be 
altogether nugatory and futile. The Government would 
acquire by it title to something which it already owned, 
and the offender—that is to say, the United States itself— 
would be in precisely the same position in which it was 
prior to the infliction of the penalty. Under these circum- 
stances it seems quite clear to me that, even without a 
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resort to the rule of construction to which I have referred, 
the provisions of this law must be construed as inapplica- 
ble to merchandise owned by the United States. I answer, 
therefore, your first question in the negative, and advise you 
that, in my opinion, the provisions of section 4347, United 
States Revised Statutes, and of the act approved February 
17, 1898, do not apply to property owned by the Govern- 
ment. 

In reply to your second question, I advise you that its 
subject-matter appears to be covered by the act approved 
April 28, 1904 (33 Stat., 518). The relevant portion of 
this statute is as follows: 

“That vessels of the United States, or belonging to the 
United States, and no others, shall be employed in the 
transportation by sea of coal, provisions, fodder, or sup- 
plies of any description, purchased pursuant to law, for the 
use of the Army or Navy unless the President shall find 
that the rates of freight charges by said vessels are ex- 
cessive and unreasonable, in which case contracts shall be 
made under the law as it now exists: Provided, That no 
greater charges be made by such vessels for transportation 
of articles for the use of the said Army and Navy than are 
made by such vessels for transportation of like goods for 
private parties or companies.” 

It will be observed that this law makes it the duty of the 
War and Navy Departments to employ, in general, vessels 
of the United States, and no others, for the transportation 
of coal and other supphes purchased for the use of the 
Army or Navy. Of course, if the Congress had seen fit 
by this statute to prohibit the transportation of supplies 
for the Army or Navy in foreign vessels absolutely, under 
all circumstances, without exception and without regard 
to the consequences, any and all such shipments would be 
egal, but the law provides that 1f the President shall find 
“that the rates of freight charged by said vessels are ex- 
cessive and unreasonable * * * contracts shall be made 
under the law as it now exists.” It is obvious, therefore, 
that the statute contemplates the possibility that 1t may be 
impracticable to comply with its terms without exposing 
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the Government to exorbitant and unreasonable expense, 
and it 1s intended, in such event, that even the particular 
terms of the prohibition shall not prevent the transporta- 
tion of articles evidently necessary for the maintenance and 
efficiency of the national forces. The contingency that there 
might be no American vessels obtainable at any cost, how- 
ever great, to transport the articles in question is not ex- 
pressly covered by the terms of the exception ; but in view of 
the evident purpose of the statute, which was plainly to en- 
courage the development of American shipping, and the 
grave consequences which might ensue from a failure to 
supply the Army or Navy with fuel, food, or munitions, of 
war, we are entitled and, indeed, obliged, in my opinion, to 
apply in this case the rule that a reasonable construction 
must be applied to the interpretation of all legislative acts, 
and, therefore, that when no American vessels can be pro- 
cured, even by the payment of unreasonable and exorbitant 
charges, there is the same right to employ other means of 
transportation which 1s expressly granted when such vessels 
can be procured but only at an excessive cost to the Govern- 
ment. 

It remains to be seen what are the means of transporta- 
tion open to the Navy Department if the President shall 
determine that the rates of freight charges by American 
vessels are excessive and unreasonable. The statute says that 
“ contracts shall be made under the law as tt now exists °— 
that 1s to say, under the law as it existed prior to April 28, 
1904. This language, so far as it affects the Navy, would 
seem to refer to section 3718, United States Revised Stat- 
utes, which 1s as follows in so far as relevant: 

“All provisions, clothing, hemp, and other materials of 
every name and nature, for the use of the Navy, and the 
transportation thereof, when time will permit, shall be fur- 
nished by contract, by the lowest bidder.” 

This provision is codified, with a slight change of lan- 
guage, from the act approved March 3, 1843 (5 Stat., 617), 
and it would seem to be the only provision of law directly 
applicable to the transportation of supphes for the Navy. 
It is obvious that nothing in the language of this statute 
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restricts the competition for which it provides to vessels 
of American ownership, and I therefore reach the conclu- 
sion that when the President shall find the facts he is re- 
quired to pass upon by the terms of this statute the Navy 
Department is authorized to procure transportation for coal 
or other supplies which it may purchase for the use of the 
Navy, through a free competition, open to both American 
and foreign shipowners. 

It is to be observed in this connection, as showing that 
the preference to be accorded American vessels was not In- 
tended to prevent the employment of ships owned by for- 
elgners in certain contingencies, that this preference is sub- 
ject to an affirmative condition, namely, that the vessels 
claiming it must not discriminate against the Government 
in their charges, as these are compared with rates of freight 
established for private shippers; so that the statute would 
not be operative at all if the American vessels available for 
transportation charged less to private shippers for the like 
service than they did to the Government. It seems obvious, 
therefore, that the preference granted by this statute is to 
be construed as a privilege to be claimed by American ship- 
owners, and which is inoperative if not claimed under the 
conditions prescribed by the law itself. 

With the above qualifications, [ answer your second ques- 
tion in the affirmative. I therefore advise you that, in 
my opinion, the prohibitions of section 4347, United States 
Revised Statutes, and of the act of February 17, 1898, do 
not refer to property owned by the Government, and that 
under existing laws coal for the use of the Navy may be 
transported by sea from ports on the Atlantic to ports on 
the Pacific coast of the United States in vessels of foreign 
registry under the circumstances stated in your letter if 
these shall be found by the President. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 
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NATIONAL FOREST RESERVE—CONSERVATION CHARGE 
FOR USE OF LANDS OR RESOURCES. 


The Secretary of Agriculture is authorized by the act of February 15, 
1901 (31 Stat., 790), to make the granting of permits for the use of 
lands or resources within the national forest reserves for the pur- 
poses contemplated by that act, which include frrigation, mining, 
and quarrying, etc., dependent upon the payment of such charges 
as he may deem reasonable. 

Whether charges based upon the grounds specifically enumerated by 
the Secretary of Agriculture, to wit, the use of the ground and 
rights of way without regard to their special value for the particu- 
lar purposes contemplated by the permit, and for “ conservation,” 
being the special value of the land for the particular purpose con- 
templated in excess of its value for general purposes,—would or 
would not be reasonable, is not a question which can Properly: be | 
determined by the Attorney-General. 

Intimated, that the right to use water on the forest reserves can be 
secured only under the provisions of the act of June 4, 1897 (30 
Stat., 35) and of other legislation specifically referring to the re- 
serves, unless such rights existed before the particular reserve in 
question was created. 

DEPARTMENT OF JUSTICE, 
October 5, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
letter of August 13 last past, requesting an opinion from me 
in regard to your authority to make a “ conservation 
charge” as a condition for permits to use lands or resources 
within the limits of the national forest reserves. The spe- 
cific questions propounded by you are whether you have 
authority, in making such charges, to include a reasonable 
com pensation— 

“1. For the use of the ground occupied by any reservoirs, 
diverting dams, or power stations, according to their area, 
without regard to its special value for the particular pur- 
pose contemplated by the permit. 

“9. For the right of way for any canal, flume, pipe, or 
pole line, according to its length, without regard to its spe- 
cial value for the particular purpose contemplated by the 
permit. 

“ 3. For ‘conservation,’ by which is meant all other ad- 
vantages, opportunities, resources, or services furnished by 


492 National Forest Reserve— Conservation Charges. 


the Government to the permittees, or damage suffered by it 
through the enjoyment of the permit; or, in other words, 
the special value of the land occupied by the permittee for 
the particular purpose contemplated by the permit in excess 
of its value for general purposes.” 

These permits are authorized by the act of February 15, 
1901 (31 Stat., 790), of which the material portion is as 
follows: 

“The Secretary of the Interior * * * is authorized 
and empowered, under general regulations to be fixed by 
him, to permit the use of rights of way through the public 
lands, forest and other reservations of the United States, 
and the Yosemite, Sequoia, and General Grant national 
parks, California, for electrical plants, poles, and lines for 
the generation and distribution of electrical power, and for 
telephone and telegraph purposes, and for canals, ditches. 
pipes and pipe lines, flumes, tunnels, or other water con- 
duits, and for water plants, dams, and reservoirs used to 
promote irrigation or mining or quarrying, or the manufac- 
turing or cutting of timber and lumber, or the supplying of 
water for domestic, public, or any other beneficial uses to 
the extent of the ground oceupied by such canals, ditches, 
flumes, tunnels, reservoirs, or other water conduits or water 
plants, or electrical or other works permitted hereunder, 
and not to exceed fifty feet on each side of the marginal 
limits thereof, or not to exceed fifty feet on each side of the 
center line of such pipes and pipe lines, electrical, telegraph, 
and telephone lines and poles, by any citizen, association, or 
corporation of the United States, where it 1s intended by 
such to exercise the use permitted hereunder of any one or 
more of the purposes herein named: Prorided, That such 
permits shall be allowed within or through any of said 
parks or any forest, military, Indian, or other reservation 
only upon the approval of the chief officer of the Depart- 
ment under whose supervision such park or reservation falls 
ana upon a finding by him that the same is not. incompatible 
with the public interest: Provided further, That all per- 
mits given hereunder for telegraph and telephone purposes 
shall be subject to the provisions of title sixty-five of the 
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Revised Statutes of the United States, and amendmencs 
thereto, regulating rights of way for telegraph companies 
over the public domain: And provided further, That any 
permissionygiven by the Secretary of the Interior under the 
provisions ‘of this act may be revoked by him or his suc- 
cessor in his-discretjon, and shall not be held to confer any 
right, or sement, or interest in, or over any public land, 
reservation, « or park.” ; 

By section’ 1 of tle act” aperoved i ebruary 1, 1905 (33 
Stat., 628), 1t is provided that— 

T he Secretary of the Department of Agriculture shall, 
from and after the passage of this act, execute or cause to be 
executed all laws affecting public lands heretofore or here- 
after reserved under the provisions of section twenty-four 
of the act entitled ‘An act to repeal the timber-culture laws, 
and for other purposes,’ approved March third, eighteen 
hundred and ninety-one, and acts supplemental to and 
amendatory thereof, after such lands have been so reserved. 
excepting such laws as affect the surveying, prospecting. 
locating, appropriating, entering, relinquishing, reconvey- 
Ing, certifying, or patenting of any of such lands.” 

Section 5 of the same act is as fgllows: 

“That all money received from the sale of any products 
or the use of any land or resources of said .forest reserves 
shall be covered into the Treasury of the United States 
and for a period of five years from the passage of this act 
shall constitute a special fund available, until expended, as 
the Secretary of Agriculture may direct, for the protection, 
administration, improvement, and extension of Federal for- 
est: reserves.” 

It appears to me that, in so far as the questions relevant 
to your inquiry are questions of law, they have been deter- 
mined by the opinion of my predecessor, furnished to you 
on May 31, 1905 (25 Op., 470). In that opinion Attorney- 
General Moody says (p. 473.) : : 

“ Under the act of 1897 you are simply directed to so regu- 
late the occupancy and use of these reservations as to insure 
the objects thereof and preserve the forests thereon from 
destruction. The act contains nothing inconsistent with the 
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making of a reasonable charge on account of the use of the 
reserves under the permit granted by you. By the act of 
1905 you are to cover into the Treasury money received 
from the ‘ use of any land or resources’ of the reservations, 
which ‘shall constitute a special fund * * * for the 
protection, administration, improvement, and extension of 
the Federal forest reserves,’ Any sums of money realized 
in this connection would thus tend to preserve the forests 
and insure the objects of the reservations, and it might 
therefore be contended that Congress, in authorizing you to 
regulate their use and occupation, considered the incidental 
question of charging for their use a proper subject to be left 
to your judgment and discretion. That such was the Con- 
gressional intent finds support in the fact that services 
somewhat analogous to compensation have been required 
for several years without any indication of a disapproval 
thereof on the part of Congress. 

“ Furthermore, your power to prohibit absolutely the use 
or occupation of any forest reserve, when such action is 
deemed by you essential to insure its objects and preserve 
the forests from destruction, would probably be unquestion- 
able, and that the authority to prohibit carries with it the 
right to attach conditions to a permission 1s well estab- 
lished.” (22 Opin., 13, 27.) -- 

“In answer to your third question, therefore, I have to 
advise vou that, in my opinion, you are authorized to make a 
reasonable charge in connection with the use and occupation 
of these forest reserves, whenever, In your judgment, such a 
course seems consistent with insuring the objects of the res- 
ervation and the protection of the forests thereon from 
destruction.” 

The question under consideration m that case was 
whether you had authority to make a reasonable charge as a 
condition of a permit under the act approved June 4, 1897 
(30 Stat., 35), which authorized the Secretary of the Inte- 
rior to— : 

“ Make such rules and regulations and establish such serv- 
ice as will insure the objects of such reservations, namely, to 
regulate their occupancy and use and to preserve the forests 
thereon from destruction.” 
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It will be observed that neither of these acts conferred 

_ upon the Secretary of the Interior expressly any authority 
to make a charge of any kind as a condition of granting the 
permits which they respectively authorized. It was held, 
however, by Attorney-General Moody that such authority 
was implied in the power conferred upon the Secretary by 
the act of 1897 to grant or refuse the permits, in his discre- 
tion, and the act of 1905 was referred to as substantially a 
legislative recognition of this authority on his part. If, © 
however, the act of 1897 conferred upon the Secretary of the 
Interior, and, therefore, afterwards upon the Secretary of 
Agriculture, the authority in his discretion to require pay- 
ment of a reasonable charge as a condition of issuing any ' 
such permits as are authorized by the said act, it seems to , 
me quite clear that the act of 1901, above quoted, conveys } 
the like authority. The language of the later act appears to | 
me more explicit than that of the former, and the intention |. 
of the Congress to leave the privileges granted under that 
act revocable in the discretion of the Secretary, as is ex- 
pressly stated in the last proviso, above quoted, of the act of 
1901, seems to be more nearly consonant with a purpose to 
intrust to his discretion all matters connected with the 
granting of such permits than is any relevant provision to 
be found in the act of 1897. I conclude, therefore, that you |: 
are authorized by the act of 1901 to make the granting of | 
permits for the purposes contemplated by that act depend- 
ent upon the payment by the persons receiving such permits 
of such charges as you may deem reasonable for the pur- 
poses contemplated by the law. 

Whether charges based upon the three grounds specific- 
ally enumerated in your Jetter requesting an opinion, would 
or would not be reasonable, 1s not, under the circumstances 
of this case, a question proper to be determined by this De- 
partment, but a matter left by the law entirely to your dis- 
cretion. In Riverside Oil Company v. Hitchcock (190 
U. S., 325), referred to in the opinion of Attorney-General 
Moody, above quoted, the court says: “ The responsibility 
as well as the power rests with the Secretary, uncontrolled 
by the courts.” This would seem to be no less true as to the 
question presented in the present case. 
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It may be well for me to say, however, that I do not think 
it clear, as seems to be assumed in some of the papers for-— 
warded with your letter, that no charge can be made for 
water used by persons to whom permits may be granted 
under the act approved February 15, 1901. Such persons, 
independently of their permits, would have no right or 
authority to appropriate the waters within the forest re- 
serves; at all events, for such a purpose as the production 
of electric power. It is true that the Congress and the 
courts have recognized a right to appropriate water on the 
public lands under State laws or local customs, but lands 
within the forest reserves are not covered by general statutes 
referring to the public lands; and the right to use water on 
such reserves can be secured, it would seem, only under the 
provisions of the act approved June 4, 1897, and of other 
legislation specifically referring to the reserves, unless, per- 
haps, such rights existed before the particular reserve in 
question was created. I do not, however, consider it neces- 
sary to express a positive opinion on this subject, since I 
understand from your letter that you do not intend to con- 
sider the value of the mere use of the water itself in fixing 
the compensation to be patd as a condition of permits for 
its use. 

I advise you, therefore, in conclusion, that, in my opinion, 
you have the right to make what you believe to be a reason- 
able charge, as a condition of issuing permits under the - 
act of February 15, 1901, and that your determination 1s 
decisive as to what charge 1s, or is not, reasonable for such 
purpose. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SecrRETARY OF AGRICULTURE. 


COAL FOR NAVY—TRANSPORTATION IN FOREIGN VESSEL— 
TONNAGE TAX, 


The British steamship F'crndcene, which transported coal belonging 
to the United States, designed for the Navy, from Newport News 
to San Francisco, and had no other cargo, was not a vessel having 
on board goods, wares. and merchandise within the meaning of 
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section 4219, Revised Statutes, as amended by the acts of Febru- 
ary 27, 1877 (19 Stat., 250), and June 26, 1884 (23 Stat., 57), im- 
posing a tax of 50 cents per ton “upon every vessel not of the 
United States which shall be entered in one district from another 
district having on board goods, wares, and merchandise to be de- 
livered in another district.” 

If the Ferndene carried any other goods, wares, or merchandise, not 
the property of the Government, that portion of her cargo would 
be liable to forfeiture under the act of February 17, 1898 (30 
Stat., 248). 


DEPARTMENT OF JUSTICE, 
October 9, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
letter of October 8, 1907, inclosing one of the same date 
from the Commissioner of Navigation, and asking my — 
opinion with respect to certain questions submitted regard- 
ing the British steamship Ferndene, which has transported 
coal for the Navy from Newport News to San Francisco. 
The questions, as stated in the letter of the Commissioner 
of Navigation, are substantially as follows: 

1. Is the Ferndene exempt from the tonnage tax im- 
posed by section 4219, R. S., as amended by subsequent leg- 
islation, by virtue of article 2 of the treaty with Great 
Britain, originally proclaimed to be in force December 22, 
1815, and section 6 of the act approved April 27, 1816 (3 
Stat., 314), enacted to give effect to the terms of that 
treaty ? 

2. Is the tonnage duty imposed by section 4219, R. S., 
repealed by subsequent legislation ? 

38. Is a British ship transporting coastwise property of 
the United States ‘a vessel not of the United States 
* * * having on board goods, wares, or merchandise ° 
within the meaning of section 4219? 

4. Whether a British vessel employed under the con- 
ditions proscribed by the act approved April 28, 1904, in 
transporting coastwise merchandise owned by the Govern- 
ment, is exempt from tonnage dues not imposed on a vessel 
of the United States similarly employed ? 

5. If tonnage dues at the rate of 50 cents per ton accrue 
in this case, is the vessel subject to “ lhght money,” as pro- 
vided by section 4225, R. 8.?% 
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It will be convenient to consider first the third of the 
above-mentioned questions. Section 4219, R. S., as finally 
amended by the act approved February 27, 1877 (19 Stat., 
250), is as follows: 

“Upon vessels which shall be entered in the United 
States from any foreign port or place there shall be paid 
duties as follows: On vessels built within the United 
States but belonging wholly or in part to subjects of for- 
elgn powers, at the rate of thirty cents per ton; on other 
vessels not of the United States, at the rate of fifty cents 
per ton. Upon every vessel not of the United States, which 
shall be entered in one district from another district, hav- 
ing on board goods, wares, or merchandise taken in one 
district to be delivered in another district, duties shall be 
paid at the rate of fifty cents per ton. Nothing in this 
section shall be deemed in any wise to impair any rights 
or privileges which have been or may be acquired by any 
foreign nation under the laws and treaties of the United 
States relative to the duty of tonnage on vessels. On all 
foreign vessels which shall be entered in the United States 
from any foreign port or place, to and with which vessels of 
the United States are not ordinarily permitted to enter and 
trade, there shall be paid a duty at the rate of two dollars 
per ton;‘and none of the duties on tonnage above mentioned 
shall be levied on the vessels of any foreign nation if the 
President of the United States shall be satisfied that the 
discriminating or countervailing duties of such foreign 
nations, so far as they operate to the disadvantage of the 
United States, have been abolished. In addition to the 
tonnage duty above imposed, there shall be paid a tax, at 
the rate of thirty cents per ton, on vessels which shall be 
entered at any custom-house within the United States from 
any foreign port or place; and any rights or privileges 
acquired by any foreign nation under the laws and treaties 
of the United States relative to the duty of tonnage on 
vessels shall not be impaired; and any vessel any officer 
of which shall not be a citizen of the United States shall 
pay a tax of fifty cents per ton.” 

By section 14 of the act approved June 26, 1884 (23 
Stat. 57), and as it is amended by the acts approved 
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June 19, 1886 (24 Stat., 81), and April 4, 1888 (25 Stat., 
80), the last clause of the foregoing section is repealed, and 
the application of section 4219, R. S., to the case of the 
Ferndene depends upon whether, in the words of the Com- 
missioner of Navigation, “a vessel transporting coastwise 
property of the United States is a vessel having on board 
goods, wares, or merchandise ” within the terms of the said © 
section. I should say, by way of explanation, that I under- 
stand, from your letter, that the Perndene carried no other 
cargo than the coal belonging to the United States and in- 
tended for the use of the Navy. If she had on board any 
other goods, wares, or merchandise, not the property of the 
Government, the last-mentioned portion of her cargo would 
be liable to forfeiture under the provisions of the act ap- 
proved February 17, 1898 (30 f'tat., 248). If, however, as 
I understand to be the case, from your letter and that 
of the Commissioner of Navigation, the “ goods, wares, or 
merchandise ” which she had on board consisted only of 
the coal belonging to the Government, it 1s my opinion 
that this cargo did not constitute goods, wares, or merchan- 
dise within the meaning of section 4219. In my recent 
opinion to the Secretary of the Navy [anfe, p. 415] I gave 
my reasons for holding that property belonging to the 
Government was not included under the term “ merchan- 
dise,” as used in section 4347, I. S., and the act of 1898 
lastly above quoted. The language of section 4219 is sub- 
stantially identical in this resyect with that of section 
4347 and the act of 1898, the only difference being that the 
words “ goods ” and “ wares” cre added to the word “ mer- 
chandise,” which, in my opinion, does not affect its mean- 
ing in this respect. Moreover, the general purpose of sec- 
tion 4219 1s clearly the same e; that of section 4347, the 
intent of the one enactment being to discourage, and that 
of the other to prohibit, the use of foreign vessels in the _ 
coastwise trade. To this end, merchandise transported in 
such vessels from one to another port of our coast was 
made hable to seizure and confi-cation by section 4347, 
whereas, by the less drastic provisions of section 4219 a 
special tonnage tax was to be levied upon vessels trans- 
porting such merchandise, with an obvious recognition 
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of the established economical principle that such tax, 
through the operation of the law of competition, would 
constitute, in last resort, a burden to be borne by the 
owner of the merchandise, and therefore a deterrent to 
the use by such owner of foreign vessels for its trans- 
portation. I held that section 4347 could not apply to 
merchandise belonging to the Government, since the for- 
feiture by the Government of its own property would be 
a meaningless form. The same line of reasoning leads, 
in my opinion, although not quite so obviously, to the same 
conclusion with respect to section 4219. If foreign vessels 
must pay this tax, they will inevitably increase their rates 
of freight, so as to reimburse their owners for the outlay. 
In the case of a private shipper this would constitute a 
reason why he should not employ them, and the aim of the 
law to encourage American shipping would be pro tanto 
attained; but, in the case of the Government, as it would 
receive back, in the form of tax, what it paid out in the 
form of increased charges for transportation, the above 
mentioned motive could not operate, and it is reasonable 
to conclude that the case was not one contemplated by the 
framers of the law. It follows that, in my opinion, a ves- 
sel having no other cargo than coal belonging to the United 
States and intended for the use of the Navy 1s not a vessel 
having on board goods, wares, or merchandise under the 
terms of section 4219, as amended by the acts of 1877 and: 
1884; and therefore that, supposing the Perndene to have 
had no other cargo than the above-mentioned coal, she is 
not liable to the tonnage tax of 50 cents per ton mentioned 
in your letter. 

The determination of this question renders it unnecessary 
to express any opinion as to the first, second, and fourth 
questions submitted, through you, by the Commissioner of 
Navigation. With respect to the fifth question, I under- 
stand this to be predicated upon the hypothesis that the 
Ferndcne shall have been held Hable to the tonnage tax. 
As above stated, I hold that she is not so Hable, and, if I 
rightly understand the letter of the Commissioner of Navi- 
gation, your Department is satisfied that exemption from 
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such lability involves exemption from “light money ” 
under the provisions of section 4225, R. S., as well. It is 
not, therefore, necessary that I should give an opinion with 
respect to the lastly above-mentioned section. 
I remain, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND LABOR. 


SURGEON-GENERAL OF THE ARMY—CONTRACT FOR SUP- 
PORT OF PATIENTS IN PROVIDENCE HOSPITAL. 


The Attorney-General deems it inexpedient to give an opinion upon 
a question involving a payment which is clearly proper for the 
Comptroller to decide, to wit, whether under the annual appro- 
priation for the care of patients in the Providence IUospital, 
Washington, D. C., the Surgeon-General of the Army may con- 
tract with that Institution to pay a stipulated sum per month 
for keeping in a state of preparedness for 95 patients, there not 
being in every month an average of 95 patients In the hospital, 
but where the monthly average per year equals or exceeds that 
number of patients. 

Suggested, that inasmuch as “the monthly number of patients has 
aiways, with one exception, equaled or exceeded 95, the total 
number for tha year must have always reached an average of 
more than 95 for each day of the year, and therefore it is the con- 
tract, or the interpretation placed upon it, and not the statute 
which produces the injustice complained of. 

Suggested, that a contract to pay the full amount appropriated, 
$19,000 (34 Stat., 13850), for an average of 95 patients per day 
through the year would satisfy the statute, both in letter and 
spirit. 

DrraRTMENT OF JUSTICE, 
October 14, 1907. 

Sir: I have received your request of the 7th instant for 
my opinion upon the question whether, under an annual 
appropriation for care of patients in the Providence Hos- 
pital in this city, the Surgeon-General of the Army may con- 
tract to pay $1,583.33 per month for keeping in a state of 
preparedness for 95 patients, there not being in every 
month an average of 95 patients in the hospital. 

You inform me that, as in April last, “the average of 


patients was only 88 (total hospital days for the month 
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2,649),” the Acting Surgeon-General felt constrained to 
certify the account for payment of $1,471.78 instead of 
one-twelfth of the annual appropriation of $19,000. 

The statutory provision you desire interpreted reads as 
follows: 

“For the support and medical treatment of ninety-five 
medical and surgical patients who are destitute, in the 
city of Washington, under a contract to be made with the 
Providence Hospital by the Surgeon-General of the Army, 
nineteen thousand dollars, one half of which sum shall be 
paid from the revenues of the District of Columbia and the 
other half from the Treasury of the United States. (34 
Stat., 1850.)” 

You say that for years prior to the first passage of this 
provision in 1897, including the year 1896, there were 
annual contracts between the Surgeon-General and the 
hospital, engaging the hospital to keep 95 beds always in 
readiness and to receive all patients lawfully sent, and 
agreeing on behalf of the United States “to pay for the 
said services at the rate of $1,583.33 per month; ” but you 
say that ever since the law in question was passed the con- 
tract has varied to the extent only that the United States 
agreed to pay “ for the said services at the rate of 55.56 
cents per day for each and every patient treated, the total 
amount to be paid for the service not to exceed the sum of 
$1,583.3834 per month.” 

You inform me that as “ the average monthly number of 
patients has always, with one exception, I (you) believe, 
equaled or exceeded 95, this stipulation, so’ construed, has 
for the most part worked out substantial justice.” 

The one exception was in April last, when the average, 
as you Say, was 88. 

You express the view that, as even empty beds in a hos- 
pital ward have to be attended and kept clean, proper tem- 
perature maintained, service employed, etc., compensa- 
tion on the basis of preparedness for 95 patients rather 
than upon the basis of the average number cared for would 
be just. 

For reasons given in numerous communications from 
Attorneys-General concerning cases in which they prefer 
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not to give opinions upon questions clearly proper for 
decision by the Comptroller of the Treasury (25 Op., 303), 
I think it best not to answer your question whether the old 
form of contract can be used. 

I may, however, suggest that, as “ the monthly number of 
patients, has always, with one exception, equaJed or ex- 
ceeded 95,” the total number of patients for the year must 
easily have always reached an average of more than 95 for 
each day of the year, and that accordingly, it seems to me, 
it is the contract or the interpretation put upon it and not 
the statute which produces the injustice you speak of, for 
the statute merely appropriates $19,000 for a year’s service 
to 95 patients, and would be satisfied, as to both letter and 
spirit, by a contract to pay the whole $19,000 for an average 
of 95 patients per day throughout the vear. 

A new form of contract on that basis for the current and 
subsequent years would be unobjectionable. 


Respectfully, 
CHARLES J. BONAPARTE. 


The SEcRETARY OF War. 


MATES—OFFICERS OF THE NAVY—RETIREMENT—GRADE. 


Mates whose names are borne on the retired list of officers of the 
Navy in accordance with the act of August 1, 1894 (28 Stat., 212), 
are officers of the Navy, but they are neither commissioned nor 
warrant officers, although with respect to the law regulating re- 
tirements they are placed by the act of June 29, 1906 (34 Stat., 
554), upon the same footing as warrant officers. 

A person can, under the provisions of sections 1409 and 1410, Re-. 
vised Statutes, be at the same time an officer of the Navy and an 
enlisted man, the distinction being between commissioned officers 
and the enlisted force. 

Although commissioned officers of the Navy are appointed by the 
President by and with the advice and consent of the Senate, war- 
rant officers by the President alone, and mates by the beads of 
departments, all are alike officers of the United States, and in 
accordance with the acts of 1894 and 1906, all are alike entitled 
to the benefits of the advancement provided for by the last-men- 
tioned act whenever otherwise qualified. 

The mates in question are entitled, in the discretion of the Presi- 
dent, and by and with the advice and consent of the Senate, to the 
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benefit of the advancement provided in the case of retired officers, 
under the circumstances enumerated in the act of June 29, 1906 
(34 Stat., 554). 

While the effect of such advancement may not be to place them in 
a different grade, they obtain the rank and retired pay belonging 
to the next higher grade in that service, being that of the lowest 
grade of warrant officers. 


DEPARTMENT OF JUSTICE, 
October 15, 1907. 

Sir: I have the honor to acknowledge the receipt of vour 
letter of October 1, 1907, in which you ask my opinion as to 
whether certain mates, whose names are borne on the 
retired list of officers of the Navy, having been placed there 
in accordance with the statute approved August 1, 1894 (28 
Stat., 212), are entitled to advancement in accordance with 
the provisions of the act of June 29, 1906 (34 Stat., 554), 
and if so, to what grade they should be advanced. Sections 
1408, 1409, and 1410 of the Revised Statutes are as follows: 

Sec. 1408. ‘“ Mates may be rated, under authority of the 
Secretary of the Navy, from seamen and ordinary seamen 
who have enlisted in the naval service for not less than two 
years.” 

Sec. 1409. “ The rating of an enlisted man as a mate, or 
his appointment as a warrant officer, shall not discharge 
him from his enlistment.” 

Sec. 1410. “All officers not holding commissions or war- 
rants, or who are not entitled to them, except such as are 
temporarily appointed to the duties of a commissioned or 
warrant officer, and except secretaries and clerks, shall be 
deemed petty officers, and shall be entitled to obedience, in 
the execution of their offices. from persons of inferior 
ratings.” 

In the case of the United States v. Fuller (160 U. S., 
593, 595) the court says: 

“The personnel of the Navy is divided generally into 
commissioned officers, non-commissioned or warrant offi- 
cers, petty officers, and seamen of various grades and de- 
nominations.” 

After review of the foregoing and certain other provi- 
sions of the Revised Statutes, the court further says (p. 
596) : 
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“ From this summary of the Revised Statutes it appears 
reasonably clear: 

“1. That boatswains, gunners, sailmakers, and carpenters 
are warrant officers to be appointed by the President, and 
that they are the only ones specifically mentioned as such. 

“9. That mates are officers not holding commissions or 
warrants, and not entitled to them, but are petty officers 
promoted by the Secretary of the Navy from seamen of 
“inferior grades, who have enlisted for not less than two 
years, and that they are distinguished from other petty 
officers only in the fact that their pay is fixed by statute 
instead of by the President.” 

The act of August 1, 1894, mentioned in your letter, con- 
tains the language which follows: 

“That the law regulating the retirement of warrant 
officers in the Navy shall be construed to apply to the 
twenty-eight officers now serving as mates in the Navy.” 

It seems, therefore, to be clear (1) that the mates in ques- 
tion are officers of the Navy; (2) that they are neither 
commissioned nor warrant officers, but, with respect to the 
law regulating retirements, they are placed, by special stat- 
ute, upon the same footing as warrant officers. J under- 
stand from your letter that they have the other qualifica- 
tions required by the act approved June 29, 1906, for 
advancement in grade. That act provided— 

“That any officer of the Navy not above the grade of 
captain who served with credit as an officer or as an enlisted 
man in the regular or volunteer forces during the civil 
war prior to April ninth, eighteen hundred and sixty-five, 
otherwise than as a cadet, and whose name is borne on the 
official register of the Navy, and who has heretofore been 
or may hereafter be retired, * * * may, in the discre- 
tion of the President, * * * be placed on the retired 
list of the Navy with the rank and retired pay of one grade 
above that actually held by him at the time of retirement.” 

The only question appears to be whether they are officers 
in the sense contemplated by that act. From your letter 
and the accompanying papers, I further understand that 
doubts are entertained as to whether they are such officers, 
because (1) as stated in the indorsement of the Bureau of 
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Navigation, “mates have always been considered as en- 
listed men,” and (2) 1n an opinion, rendered July 22, 1907 
[ante, p. 319], I held, in the case of Mate Richard J. Keat- 
ing, that he was an enlisted man for the purpose of being 
permitted to reenlist with the benefit of continuous service 
under Article 839 of the Naval Regulations. 

There is no doubt, I think, in view of the provisions of 
sections 1409 and 1410 of the Revised Statutes, that a 
person can be, at the same time, an officer of the Navy 
«und an enlisted man. The distinction in this respect is 
between commissioned officers and the enlisted force. Not 
only 1s it expressly provided in section 1409 that when 
an enlisted man becomes a mate his duties and rights as 
an enlisted man remain unaffected, but the same provision 
is made with respect to warrant officers; and, if the fact of 
enlistment should be held a bar to securing the benefits of 
the act of 1906 in the case of mates, this might be equally 
true with respect to warrant officers as well. By Article 2, 
section 2, clause 2 of the Constitution, “Officers of the 
United States ” can be appointed legally (1) by the Presi- 
dent, by and with the advice and consent of the Senate; (2) 
by the President alone; (8) by the courts of law, or (4) by 
the heads of Departments. Commissioned officers of the 
Navy are appointed in accordance with the first method, 
warrant officers In accordance with the second, and mates 
in accordance with the fourth. All are alike officers of 
the United States, and, in accordance with the provisions of 
the acts of 1894 and 1906, above quoted, all are alike enti- 
tled to the benefits of the advancement provided for in 
the last-mentioned act whenever otherwise qualified. The 
suggestion that there is no higher grade to which mates can 
be advanced appears to arise from some misunderstanding 
as to the purpose of the law.. The act of 1906 does not say 
that the officers in question shall be advanced to another 
grade, but that they shall be placed on the retired list with 
the rank and retired pay of one grade above that actually 
held at the time of retirement. On April 8, 1899, Attorney- 
General Griggs gave an opinion [22 Op., 433] to your 
predecessor with regard to the construction of section 11 of 
the act approved March 3, 1899, and generally known as 
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the “ Personnel Act.” In this opinion he held that, while 
officers of the Medical or Pay Corps could not be given a 
higher position in the service than that of medical director 
or pay director, respectively, they might have conferred 
upon them a higher rank and higher pay than those of the 
officers bearing such titles. In his words (p. 436) : 

“The highest officer in the Medical Corps is a ‘ medical 
director,’ having the ‘ relative rank of captain.’ It would 
not be possible to promote a medical director to a higher 
place in the Medical Corps, but it would be possible to con- 
fer upon him a higher rank than that of captain. And in 
my opinion that is what section 11 1s intended to do. The 
two officers whose cases are now under discussion will be 
retired, respectively, as medical director and pay director, 
but with a higher relative rank on the retired list than that 
which they are entitled to in the active service—namely, 
rear-admiral. I see no difficulty in giving to section 11 
such a construction, nor do I see any inconsistency or em- 
barrassment that will arise in its operation.” 

I see no reason why this ruling should not cover the case 
under consideration. The mates in question will not obtain 
the grade of warrant officers, but they will have the rank 
and retired pay appurtenant to the lowest grade of such 
officers. 

I therefore advise you that, in my opinion, the mates 
mentioned in your letter are entitled, in the discretion of 
the President, by and with the advice and consent of the 
Senate, to the benefit of the advancement provided in the 
case of retired officers under the circumstances enumerated 
in the act approved June 29, 1906; and, secondly, that, 
while the effect of such advancement may not be to place 
them in a different grade from that which they now hold, 
they will obtain the rank and retired pay belonging to the 
next higher grade in the service—namely, that of the lowest 
grade of warrant officers. 

I remain, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 
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UNITED STATES COURT IN PORTO RICO—AUDIT OF 
EXPENDITURES. 


The new Porto Rican law concerning an audit of expenditures before 
disbursement is not objectionable to or inconsistent with the or- 
ganic act of April 12, 1900 (31 Stat., 77). merely because it pro- 
vides for an effective audit of court expenses. 

That law does not transcend the legislative power of the insular 
government, and, whether wise or not, can not be treated as void or 
inapplicable to the United States court in Porto Rico. 


DEPARTMENT OF JUSTICE, 
October 17, 1907. 

Srr: I have your letter requesting my opinion upon a 
question which has arisen concerning the method of 
accounting for the expenses of the United States court in 
Porto Rico, viz, whether the new Porto Rican law concern- 
ing an audit before disbursement applies to such expenses, 
or that court is exempt from the requirements of the law. 

It is contended, I understand, that no audit is contem- 
plated by the organic act of the court expenditures, and 
that an order of the judge to the marshal directing an 
expenditure can not be reviewed by the auditor of Porto 
Rico, whose duties, in this matter, are purely formal. 

The organic act provides: 

“ Sec. 12. That all expenses that may be incurred on 
account of the government of Porto Rico for saiaries of 
officials and the conduct of their offices and departments, 
and all expenses and obligations contracted for the internal 
improvement or development of the island, not, however, 
including defenses, barracks, harbors, light- houses: buoys, 
and other works undertaken by the United States, shall be 
paid by the treasurer of Porto Rico out of the revenues in 
his custody. 

“ Sec. 22. That the treasurer shall give bond, approved 
as to form by the attorney-general of Porto Rico, in such 
sum as the executive council may require, not less, how- 
ever, than the sum of one hundred thousand dollars, with 
surety approved by the governor, and he shall collect and 
be the custodian of the public funds, and shall disburse the 
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same when appropriated by law, on warrants signed by the 
auditor and countersigned by the governor, and shall per- 
form such other duties as may be prescribed by law, and 
make, through the governor, such reports to the Secretary 
of the Treasury of the United States as he may require, 
which shall annually be transmitted to Congress. 

Sec. 23. That the auditor shall keep full and accurate 
accounts, showing all receipts and disbursements, and per- 
form such other duties as may be prescribed by law, and 
make, through the governor, such reports to the Secretary 
of the Treasury of the United States as he may require, 
which shall annually be transmitted to Congress. 

“ Sec. 36. That the salaries of all officials of Porto Rico 
not appointed by the President, including deputies, assist- 
ants, and other help, shall be such, and be so paid out of the 
revenues of Porto Rico, as the executive council shall from 
time to time determine: Provided, however, That the sal- 
ary of no officer shall be either increased or diminished 
during his term of office. The salaries of all officers and 
all expenses of the offices of the various officials of Porto 
Rico, appointed as herein provided by the President, in- 
cluding deputies, assistants, and other help, shall also be 
paid out of the revenues of Porto Rico on the warrant of 
the auditor, countersigned by the governor. 

“The annual salaries of the officials appointed by the 
President, and so to be paid, shall be as follows: ” (Speci- 
fying the salaries of secretary, attorney-general, treasurer, 
auditor, commissioner of the interior, commissioner of edu- 
cation, insular judges, United States district judges, at- 
torney, and marshal.) 

The act, gives the legislature of Porto Rico full legisla- 
tive power extending “ to all matters of a legislative char- 
acter not locally inapplicable * * * not inconsistent 
with the provisions hereof.” 

It is contended that since section 36 says that the salaries 
and expenses of the offices mentioned ere to be paid “on 
the warrant of the auditor countersigned by the governor,” 
this excludes any further action by either officer, and that 
when the court orders the marshal to incur an expense the 
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auditor must draw and the governor must countersign the 
warrant without any antecedent inquiry. 

But it seems to me this provision has nothing to do with 
the legality of an audit. It concerns the treasurer’s busi- 
ness of payment, and no more excludes the notion of an 
audit than does the identical provision of section 22. 

No one would contend that any of the cther disburse- 
ments by the treasurer “on the warrant of the auditor 
countersigned by the governor ” are necessarily to be paid 
without an audit. 

I see nothing locally inapplicable or inconsistent with 
the organic act in the legislature’s providing for an audit 
of these court expenditures by this auditor. Provision for 
this officer’s appointment implies that some expenses are to 
be audited. The duties of this office are merely sketched 
by the organic act, to be filled in by the insular lawmakers. 
This is no less true of the offices of treasurer, attorney- 
general, commissioner of education, and commissioner of 
the interior, as to each of whom it is separately provided 
that he “shall perform such other duties as may be pre- 
scribed by law.” Moreover, the Congress by a passage in 
the amendatory act of March 2, 1901 (31 Stat., 953), has 
indicated that the auditor of Porto Rico is to audit some 
court expenses. The statute reads: 

“That payments of fees and expenses, heretofore made in 
good faith by the United States district marshal, either 
from funds advanced to him by the United States or by 
Porto Rico, may be allowed by the accounting officers of 
the United States or the accounting officers of Porto Rico, 
as the case may be.” 

In my opinion, therefore, the new law is not objection- 
able merely because it provides for an effective audit of 
the court expenses; that 1s, one which will determine 
whether any expenditure is authorized by and in conform- 
itv with law and within the scope of the court’s discretion. 

Admitting, however, that the auditor of Porto Rico is 
to audit. these court expenses, it 1s objected that the new 
Porto Rican law requiring an audit before disbursement 
is nevertheless void, because it must impair the usefulness 
of the district court, and the Congress could not have in- 
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tended to give the insular legislature authority to destroy 
that court’s usefulness. 

Undoubtedly such was not the intention of the organic 
act. But the organic act and the new law, assuming, as we 
should, that the latter will be properly executed, do not 
seem to me in conflict. The new law provides that “ this 
section shall not be interpreted to prevent at any time the 
appointment of special disbursing officers for certain ap- 
propriations where, in the opinion of the auditor and upon 
the approval of the governor, it is deemed necessary.” 

The marshal can, and undoubtedly will, be advanced 
moneys, as a special disbursing officer, to pay witnesses and 
jurors and all expenses which, from their nature, must be 
paid without delay. 

In my opinion, therefore, ‘he law in question does not 
transcend the legislative power of the insular government 
and, whether wise or not, can not be treated as void or 
inapplicable. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


NAVIGABLE WATERS—DESTRUCTION OF OYSTER BEDS BY 
THE UNITED STATES—COMPENSATION. 


The interests of private individuals or companies in oyster beds 
held under leases from the State of New Jersey constitute private 
property which can not be taken or destroyed by the United 
States Government for public purposes without making just com- 
pensation therefor. 

The title of the State to such lands is in no wise inconsistent with 
its power to grant, or with the power of purchasers or other 
grantees to acquire, in such lands, a private property which is 
pecuniarily valuable and should not be taken without compensa- 
tion. 

There has never been a doubt that where really private property is 
actually taken for public use just compensation must be made 
therefor. . 

The destruction of the oyster beds in question will be a “ taking” 
within the meaning of the Fifth Amendment to the Constitution. 
Actual manual caption is not necessary, nor is it essential that 
the Government make use of the property taken. 
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DEPARTMENT OF JUSTICE, 
October 25, 1907. 

Sir: In your letter of August 2, 1907, with its inclosures, 
you ask my opinion upon a case there stated, in substance, 
as follows: 

An appropriation has been made for a channel for the 
improvement of Tuckerton Creek, in New Jersey, and it is 
claimed that the dredging of the proposed channel will de- 
stroy several private oyster beds planted, held, and owned 
by private individuals under leases from that State, and 
you ask whether, under the facts supposed, compensation 
must be made to the owners for the property thus taken or 
destroyed, and whether the right to thus take this property 
must be obtained by purchase or condemnation proceedings. 

The question is an important one and in its ultimate 
analysis involves the further question whether any lands 
covered by navigable waters, or anything affixed to such 
lands, can constitute in this country private property that 
may not be taken by the United States for public use with- 
out compensation. For, if one kind of private property 
may be thus taken or destroyed, so, apparently, can any 
other, and the right which would authorize the destruction 
of an oyster bed would seem to warrant the destruction of 
a dock, pier, wharf, warehouse, or other structure in navi- 
gable waters, even if authorized by State law, and if origi- 
nally constructed, not to the injury, but in aid of naviga- 
tion. If in such submerged soil and its appurtenances 
there can be private property, such private property is 
clearly protected by the Fifth Amendment to the Constitu- 
tion. Therefore, as above stated, the real question seems to 
be whether, in this country, there can be private property 
in the soil under navigable water, and I think it is settled 
law that this question must be answered in the affirmative. 

It can not be doubted that, under the plenary power of 
the Congress to regulate commerce, all private property in 
navigable waters, whether fisheries, docks, wharves, ware- 
houses, or other structures or rights, are subject to the para- 
mount dominion of the Government, so that they may be 
taken. removed, or destroved whenever, in the opinion of 
the Congress, the needs of navigation, which is an incident 
of commerce, may require this through the exercise of the 
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power of eminent domain by the Government, just as all 
other property may be so taken for public use. The ques- 
tion here is not as to the right or power of the Government 
to take or destroy this property, but solely as to the obliga- 
tion to make compensation. 

I understand that the owners of these oyster beds are all 
lessees from the State of New Jersey, so that their case is 
covered by the decision in Lobolen v. Pa. Rk. R. Co. (124 
U.S., 656). In this case it was decided (p. 657) that: 

By the law of New Jersey lands below high-water mark 
on navigable waters are the absolute property of the State, 
subject only to the power conferred upon Congress to regu- 
late foreign commerce and commerce among the States, and 
they may be granted by the State, either to the riparian 
proprietor, or to a stranger, as the State sees fit. 

On page 688 the court says: 

“ In the examination of the effect to be given to the ripa- 
rian laws of the State of New Jersey by the act of April 11, 
1864, in connection with the supplementary act of March 
31, 1869, it is to be borne in mind that the lands below 
high-water mark, constituting the shores and submerged 
lands of the navigable waters of the State, were, according 
to its laws, the property of the State as sovereign. Over 
these lands it had absolute and exclusive dominion, includ- 
ing the right to appropriate them to such uses as might 
best serve its views of the public interest, subject to the 
power conferred by the Constitution upon Congress to reg- 
ulate foreign and interstate commerce.” 

And on page 691 the court says further: 

“Under these grants the land conveyed is held by the 
grantees on the same terms on which all other lands are 
held by private persons under absolute titles, and every 
previous right of the State of New Jersey therein, whether 
proprietary or sovereign, 1s transferred or extinguished, 
except such sovereign rights as the State may lawfully 
exercise over all other private property.” 

It has been held that while such land remains the prop- 
erty of the State, it 1s not protected by the Fifth Amendment 
to the Constitution. [Tor this view two reasons have been 
given: First, that property of the State is not prirate 
property, and the Constitution refers only to private prop- 
erty. Second, that the title of the State is not a beneficial 


® 


444. Navigable Waters—Destruction of Oyster Beds. 


one, or the subject of pecuniary compensation, but is held 
in trust for the public, and a taking in aid of navigation is 
one of the public uses for which the title was thus held. 
(Stockton v. Baltimore and N. Y. 2. R. Co., 32 Fed. Rep., 
9, 19.) 

But what is there held as to such property, while remain- 
ing in the State, is in nowise inconsistent with the power of 
the State to grant and of purchasers or other grantees to 
acquire in such lands a private property, which is pecun- 
larily valuable and can not be taken without compensation. 

The taking of private property for public use within 
navigable waters, under the power to regulate commerce, 
is an exercise of that of eminent domain. Private prop- 
erty can be no more taken without compensation under this 
power than under eminent domain for other purposes of 
the Government. There may have been, in particular 
cases, a doubt whether what was taken was private prop- 
erty or whether there was a “ taking” within the meaning 
of the Fifth Amendment; but there never has been a doubt 
that where really private property is really taken for pub- 
lic use Just compensation must be made. In d/fonongahela 
Nav. Company v. United States (148 U. S., 312) it is said, 
on page 336: 

“ But like the other powers granted to Congress by the 
Constitution, the power to regulate commerce is subject to 
all the limitations imposed by such instrument, and among 
them is that of the Fifth Amendment we have heretofore 
quoted. Congress has supreme control over the regulation 
of commerce, but if, in exercising that supreme control, it 
deems it necessary to take private property, then it must 
proceed subject to the limitations imposed by the Fifth 
Amendment, and can take only on payment of just compen- 
sation. The power to regulate commerce ds not given in 
any broader terms than to establish post-offices and post- 
roads; but, if Congress wishes to take property upon which 
to build a post-office, it must either agree upon the price 
with the owner, or in condemnation pay just compensation 
therefor.” 

The court adds (p. 337): 

“ Whatever be the true value of that which it takes from 
the individual owner must be paid to him, before it can be 
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said that just compensation for the property has been 
made. And that which is true in respect to a condemna- 
tion of property for a post-office is equally true when con- 
demnation is sought for the purpose of .improving a nat- 
ural highway. * * * 

“ It should be noticed that here there is unquestionably a 
taking of the property, and not a mere destruction. It is 
not a case in which the Government requires the removal 
of an obstruction.” 

The last remark is equally true in this case. These oys- 
ter beds are in nowise an impediment to navigation, but 
leave the bed and channel in its normal state. They are 
there rightfully, planted by the authority of the State, 
which had the unquestioned right to grant such authority. 
They can not be considered a nuisance, which may be 
ubated without compensation. It is not because they inter- 
fere with navigation, but because the Government desires 
to add to the facilities for navigation that they are to be 
taken. It is no less clear that their destruction by the 
making of this contemplated improvement will be a “ tak- 
ing” within the meaning of the Fifth Amendment. An 
actual manual caption is not necessary; but 1f 1t were, as I 
understand the facts, this channel can not be constructed 
without an actual taking and removal of these oysters and 
beds. Their removal will be as much a physical taking as 
would be the removal of a wharf, dock, or warehouse, 
where the land it occupies 1s needed for public use. 

It has never been held that, in order to take property, 
the Government must make use of the property taken. If 
it needs the place occupied by this property and destroys 
it to occupy that place, it “takes” it. although it neither 
needs nor uses the property itself. 

It is immaterial to the owner whether his property 1s 
used by the Government or only destroyed, and one form of 
taking is as much forbidden as the other, provided that, as 
in this case, such property can not be destroyed by the Gov- 
ernment without what is, in fact, a physical taking. 

In Gibson v. United States (166 U. S., 269), and certain 
other cases, the Supreme Court has indeed decided that 
compensation need not be made, unless there is an actual 
invasion of the plaintiff's property, although there may 
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have been a consequential injury resulting from the lawful 
exercise of a paramount right. In the case last cited, the 
court says, on page 275: 

‘“ But acts done in the proper exercise of governmental 
powers, and not directly encroaching upon private prop- 
erty, though their consequences may impair its use, are 
universally held not to be a taking within the meaning of 
the constitutional provision.” 

But on page 276, in distinguishing the case before it 
from cases where the overflowing of land was held to enti- 
tle the owner to compensation, the court says further: 

“In those cases there was a physical invasion of the real 
estate of the private owner, and a practical ouster of his 
possession.” | 

This is no less true in the present case, and I am aware of 
no decision holding that, where there has been such physi- 
cal invasion and consequent destruction of private prop- 
erty, compensation need not be made. 

In Pumpelly v. Green Bay Co. (18 Wall., 166), on page 
177, it is said: 

“ It would be a very curious and unsatisfactory result, if 
in construing a provision of constitutional law, always un- 
derstood to have been adopted for protection and security 
to the rights of the individual as against the Government. 
and which has received the commendation of jurists, states- 
men, and commentators as placing the just principles of 
the common law on that subject beyond the power of ord- 
nary legislation to change or control them, it shall be held 
that if the Government refrains from the absolute conver- 
sion of real property to the uses of the public it can destroy 
its value entirely, can inflict irreparable and permanent 
injury to any extent, can, in effect, subject it to total 
destruction without making any compensation, because, in 
the narrowest sense of that word, it is not fu/en for the 
public use. Such a construction would pervert the consti- 
tirtional provision into a restriction upon the rights of the 
citizens, as those rights stood at the common law, instead 
of the Government, and make it an authority for invasion 
of private right under the pretext of the public good, 
which had no warrant in the laws or practices of our 
ancestors.” 
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Upon the whole case, I advise you that if, as I under- 
stand to be the facts, these oyster beds are held by private 
individuals or companies under leases of such beds from 
the State of New Jersey, the interests of such owners 
therein constitute private property, which can not be taken 
or destroyed for public purposes without making just com- 
pensation. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


FORM OF BEQUESTS FOR THE LIBRARY OF CONGRESS. 


“The Library of Congress” is not a proper legatee to be named in 
a bequest. 

The question as to what is the best form of such a bequest depends 
upon the law of the testator’s domicile, and it is therefore impos- 
sible to formulate any particular style of bequest that will be 
everywhere valid and in proper form. 

However, a bequest *‘to the United States of America, to be de- 
posited in the Library of Congress,” which latter part may be 
varied in case of pecuniary bequests to “to be applied to the 
increase or improvement of the Library of Congress,” will, it is 
believed, be a satisfactory form to be used generally in the States 
of the Union and in other English-speaking countries. 


DEPARTMENT OF JUSTICE, 
November 4, 1907. 
Sir: I have the honor to acknowledge receipt of your re- 
quest for an opinion upon the question stated in the follow- — 
ing letter addressed to you by the Librarian of Congress: 
“The authorities of the Library have from time to time 
received inquiry as to the proper form of bequest to the 
Library of Congress. It had been assumed that a bequest 
direct to the institution, under that title, would be valid. 
Recently grave doubt has been expressed as to this, the 
suggestion (inter alia) being made that the bequest should 
read ‘To the United States of America, to be deposited in 
the Library of Congress.’ 
“The matter being one that may assume considerable 
importance we should value an opinion from the Attornev- 
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General that would serve as our guide in answering such 
questions.” 

The name “ The Library of Congress ” is used in the laws 
principally to signify (Rev. Stat., § 80) something “ com- 
posed of books, maps, ete.,” and partly the place in which 
these are kept (Rev. Stat., §§ 94, 97, 98). 

There is no indication in the statutes concerning it that 
it is a corporation or artificial person. It is largely under 
the control of a joint committee of Congress, which com- 
mittee is to exchange or otherwise dispose of duplicate or 
injured books and documents (Rev. Stat., §§ 86, 87). 

For these reasons I do not think the Library of Congress 
is a proper legatee to be named in a bequest. I express no 
opinion upon the question whether a bequest so made would 
be held by the court to be in legal effect a bequest to the 
owner of the Library, the United States, to be applied to 
(he increase of the collection of books, ete. 

What the Librarian desires to know is the best form of 
bequest to recommend to prospective testators. 

This is a question the answer to which depends upon the 
law of each testator’s domicile, for testamentary gifts of 
personal property are regulated and controlled by that law, 
and as the laws differ(see Russell vy. Allen, 107 U.S.. 172; 
Jones v. Habersham, 107 U. S., 179; Ould v. Washington 
Hospital, 95 U. S., 303), I can not say that a particular 
style of bequest would be everywhere valid and in proper 
form. 

The United States are a quasi corporation, capable of 
contracting, suing, receiving, and holding all manner of 
property and taking by devise (Dugan v. United States, 3 
Wheat, 181; Marshall, C. J., in United States v. Maurice, 2 
Brock., 109); and in a noted instance a bequest was made 
to the United States in a form which stood the scrutiny 
of the highest tribunals of England and this country. I 
refer to the one which gave rise to the Smithsonian Insti- 
tution, which was a bequest by the Englishman, James 
Smithson. * to the United States of America, to found at 
Washington, under the name of the Smithsonian Institu- 
tion, an establishment for the increase and diffusion of 
knowledge among men.” 
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The form of bequest suggested by the Librarian, * to the 
United States of America, to be deposited in the Library of 
Congress,” which latter part may be varied in case of 
pecuniary gifts to “to be applied to the increase or 1m- 
provement of the Library of Congress ” does not differ es- 
sentially from that used by Smithson. 

In my opinion this will be found a satisfactory form to 
be used generally in the States of the Union and other 
English-speaking countries. 

Very respectfully, 
CHARLES J. BONAPARTE. 

The PRestpENT. 


FOOD AND DRUGS ACT—GUARANTY OF PROTECTION. 


A wholesale dealer in Maryland, who purchased certain food, found 
afterwards to be adulterated, from a Pennsylvania manufacturer, 
receiving the latter's written guaranty as to the purity of the 
goods, in conformity with section 9 of the food and drugs act of 
June 30, 1906 (34 Stat., 768, 771), and who in turn sold the goods 
to n retail dealer in the District of Columbia under a similar guar- 
anty, is completely protected by the guaranty of the Pennsylvania 
manufacturer from prosecution under that act. 

The term ‘dealer’ as used in section 9 of the above-named act, 
includes wholesale as well as retail dealers, and both are accord- 
ingly protected from prosecution by establishing a guaranty in 
conformity with the requirements of the act. 

Section’9 created, in addition to the offense of manufacturing and 
dealing in adulterated and misbranded foods and drugs, the dis- 
tinct and substantive offense of guaranteeing such articles, which 
offense, however, is not complete until the purchaser deals with 
the article in a manner otherwise punishable by the act. 

The maker of a false guaranty is protected from prosecution by 
establishing a former guaranty from the person from whom he 
purchased. 

A former guaranty affords a dealer complete protection against pun- 
ishment for his own false guaranty as well as for selling or ship- 
ping the articles in violation of the act. 

The fact that such wholesale and retail dealers are protected from 
prosecution dves not exempt the adulterated food from confisca- 
tion under section 10 of the act. 

There is a presumption against a construction of a statute which 
would cause grave public injury or even inconvenience (187 U. S., 
118, 124). 

60590—vor, 26—O08 
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DrpaRTMENT OF JUSTICE, 
Vovember 11, 1907. 

Sir: I have the honor to acknowledge the receipt of your 
letter of September 10 in which you request my opinion 
upon a question which has arisen in your Department in 
the administration of the food and drugs act of June 30, 
1906, in a class of cases of which the following is a type: 

An examination having been made in the Bureau of 
Chemistry, in accordance with section 4 of the act, of a 
sample of food purchased from a retail dealer in the Dis- 
trict of Columbia, and the food having been found to be 
adulterated, the dealer was cited for a hearing, and, having 
appeared, established as a defense, under which he claimed 
protection, a written guaranty, conforming to the require- 
ments of section 9 of the act, from a Maryland wholesaler 
who had sold him the food and shipped it to him in the 
District of Columbia in the exact condition in which he 
sold it here. 

The Maryland wholesaler, having been then cited, in 
turn appeared and established a similar guaranty, under 
which he also claimed protection, from a Pennsylvania 
manufacturer who had sold him the food and had shipped 
it to him in Maryland in the exact condition in which he 
had in turn guaranteed it and shipped it to the retailer in 
the District of Columbia. 

The question upon which my opinion is requested is 
whether, upon such state of facts. the Maryland wholesaler 
is amenable to prosecution for violation of the act or is 
protected by the guaranty from the Pennsylvania manu- 
facturer. 

By section 2 of the food and drugs act (34 Stat., 768) it 
is made a misdemeanor, inter alia, to ship any adulterated 
or misbranded food or drugs in interstate commerce, or to 
receive the same in such commerce, and, having so received, 
to deliver the same to any other person in original, un- 
broken packages, or to sell the same in the District of 
Columbia. 

Section 9 of the act further provides: 

“ That no dealer shall be prosecuted under the provisions 
of this act when he can establish a guaranty signed by the 
wholesaler. jobber, manufacturer, or other party residing 
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in the United States, from whom he purchases such articles. 
to the effect that the same is not adulterated or misbranded 
within the meaning of this act, designating it. Said guar- 
anty, to afford protection, shall contain the name and ad- 
dress of the party or parties making the sale of such articles 
to such dealer, and in such case said party or parties shall 
be amenable tv the prosecutions, fines, and other penalties 
which would attach, in due course, to the dealer under the 
provisions of this act.” 

After careful consideration of this act, together with the 
memoranda prepared by the members of the board of food 
and drugs inspection, which you have submitted with your 
letter, I am of the opinion that the guaranty from the 
Pennsylvania manufacturer affords complete protection to 
the Maryland wholesaler and that he is hence not amen- 
able to prosecution under the act on account either of the 
interstate sale and shipment made by him to the retailer in 
the District of Columbia or of the guaranty given by him 
in connection therewith. 

1. It is clear that the Maryland wholesaler is protected 
from prosecution for the interstate sale and shipment made 
by him by the explicit provision of section 9, that “no 
dealer shall be prosecuted under the provisions of this Act 
when he can establish a guaranty signed by the whole- 
saler, jobber, manufacturer, or other party residing in the 
United States, from whom he purchases such articles, to 
the effect that the same is not adulterated or misbranded 
within the meaning of the Act.” 

The broad term “ dealer” which 1s used in this section. 
not being restricted in its meaning by any other provision 
of the act, includes those who deal at wholesale as well as 
those who deal at retail. I am of the opinion, therefore, 
that under the plain language of this provision any dealer, 
whether a wholesaler or retailer, who would otherwise be 
amenable to prosecution for dealing in an adulterated or 
misbranded article in violation of the act, is protected from 
prosecution on such account by establishing a guaranty in 
conformity with the requirements of the act, signed by a 
resident of the United States from whom he purchased such 
article. 
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2. A more difficult question, however, arises in reference 
to the liability of the Maryland wholesaler to prosecution 
by reason of the guaranty which he gave the District of 
Columbia retailer in connection with the sale and shipment 
to him. 

It is expressly provided by section 9 of the act that wher- 
ever a dealer who would otherwise be subject to prosecu- 
tion established a guaranty from a resident of the United 
States who sold him the ares the dealer is thereby pro- 
tected, and such guarantor “ shall be amenable to the prose- 
cufions: fines, a other penalties which would attach, in 
due course, to the dealer under the provisions of this Act.” 
Construing this section in its entirety, I am of the opinion 
that its purpose was to create, in addition to the offense of 
manufacturing and dealing in adulterated and misbranded 
food and drugs specifically made misdemeanors by sections 
1 and 2 of the act, the distinct and substantive offense of 
guaranteeing, under the food and drugs act, any adulter- 
ated or misbranded article, thereby enabling the purchaser 
to deal with such articles in a manner otherwise forbidden 
without being amenable to the punishment to which he 
would otherwise be subject, the offense of giving such false 
guaranty, however, not to be complete until the purchaser 
deals with the article thus guaranteed in a manner other- 
wise punishable by the act, in which event the guarantor 
would become subject to the same punishment for giving 
the false guaranty as that to which the purchaser would 
otherwise be amenable by reason of his dealing with the 
article. 

Without discussing the scope and effect of this provision, 
I am of the opinion that whatever this may be, the maker 
of a false guranty is Just as much protected from any prose- 
cution to which he might be Hable on this account by estab- 
lishing a former guranty from the person from whom he 
purchased the article as he is theredy protected from prose- 
cution for dealing with the article in a manner otherwise 
forbidden by the act; in other words, that the former 
guaranty is a complete protection against any prosecution 
under this act. 

Tt is true that section 9 does not specifically state that the 
first guaranty shall protect the second guarantor, but this 
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result follows from the broad provision that “no dealer 
shall be prosecuted under the provisions of this Act when 
he can establish a guaranty signed by the * * * party 
* * * from whom he purchases such articles.” As a 
prosecution for the false guaranty would be a prosecution 
* under the provisions ” of the act, and as the dealer's pro- 
tection under his vendor’s guaranty 1s not limited by the act 
to prosecutions for dealing in the articles, but includes all 
prosecutions under its provisions, a former guaranty would 
in my opinion afford a dealer protection against the punish- 
ment to which he might otherwise be amenable for his own 
false guaranty as well as for selling or shipping the articles 
in violation of the act. 

In short, the intention of Congress appears to have been 
to relieve from liability any person who would otherwise be 
subject to anv prosecution under the act if he establishes 
a guaranty from the person who sold him the goods, pro- 
vided such person is a resident of the United States, and 
therefore himself within the reach of prosecution, and to 
make such original guarantor subject to prosecution in lieu 
of the subsequent offender, Congress evidently intending to 
refer back liability in such case, in general to the original 
guarantor, who, of course, in the case of goods of domestic 
production, would usually be the manufacturer, who would 
know their real character, and, in the case of goods 1m- 
ported from a foreign country, would be the importer, who 
would assume responsibility therefor, and to make the la- 
bility to punishment fal] upon such original puatanter SO 
far as possible. 

It further appears from the report of the House Com- 
mittee on Interstate and Foreign Commerce, which reported 
the food and drugs bill for passage in substantially the 
form in which it was afterwards enacted, and which, under 
the doctrine of Holy Trinity Church v. United States (143 
U. S., 457, 464), and Binns v. United States (194 U. S.. 
486, 495), may be properly looked to for the purpose of 
throwing light upon the intent of Congress, that the pro- 
Vision in question was inserted in the bill by the committee 
and that its general purpose was to protect persons dealing 
in the articles subsequent to the manufacturer or importing 
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agent and direct the penalty to the original gurantor as 
far as possible. The committee in its report said: 

“As the principal purpose of the bill is to prevent inter- 
state and foreign commerce in adulterated or falsely 
branded articles of food, drink. and medicine, the com- 
inittee has inserted in the bill a provision intended to pro- 
tect all persons dealing in the articles subsequent to the 
manufacturer or importing agent. 

* Section 8 of the bill provides that no dealer shall be 
convicted when he is able to prove a guaranty of conform- 
ity with the provisions of the act signed by the manufac- 
turer or the party from whom he purchased. The section 
requires that the guarantor shall reside within the United 
States and that the guaranty shall contain his full name 
and address. 

“In other sections of the bill there are provisions for 
collecting samples or specimens and the examination of 
such in order to determine whether they are adulterated or 
misbranded, and the bill provides that any party from 
whom a sample was obtained shall be given an opportunity 
to be heard before the Secretary of Agriculture shall certify 
to the United States district attorney the results of an ex- 
amination of the article as the basis for prosecution; so that 
if samples of goods shall be taken from a retail or wholesale 
dealer who has received a guaranty of conformity with the 
provisions of the act from the person who sold to him, he 
will be relieved from prosecution, and any penalty which 
may attach under the act will be directed to the original 
guarantor. 

“These carefully prepared provisions of the bill will 
prevent any dealer being put to the expense of a prosecu- 
tion where he takes the precaution to protect. himself by 
requiring a guaranty.” (H. R., 2118, 59th Cong., 1st sess., 
p. 3). 

And again: 

“The prosecutions which will be commenced by the 
national authorities will be mainly directed against the 
manufacturers of food products; or, if it be impossible to 
find the manufacturer, against the jobbers and wholesale 
dealers.” (H. R., 2118. supra. p. 9.) 
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Section 8 of the bill which was thus inserted by the com- 
mittee reads as follows: 

* That no dealer shall be convicted under the provisions 
of this act when he is able to prove a guaranty of conform- 
ity with the provisions of this act in form approved by the 
rules and regulations herein provided for, signed by the 
manufacturer or the party or parties from whom he pur- 
chased said articles: Provided, That said guarantor 
resides within the United States. Said guaranty shall 
contain the full name and address of the guarantor making 
the sale to the dealer, and said guarantor shall be amenable 
to the prosecutions, fines, and other penalties which would 
otherwise attach in due course to the dealer under the pro- 
visions of this act.” (H. R. 2118, supra, p. 11.) 

It will be seen that the provision thus inserted and com- 
mented upon by the committee is substantially the same, so 
far as the present question 1s concerned, as section 9 of the 
bill as afterwards enacted, and it is made clear by this 
report that it was the intent of the committee, at least, in 
inserting this provision to entirely relieve from prosecu- 
tion any retail or wholesale dealer who had received a 
guaranty from the person from whom he purchased, and, 
as stated by the committee, to “ prevent any dealer from 
being put to the expense of a prosecution when he takes 
the precaution to protect himself by requiring a guaranty.” 

Any other construction of this act would work great 
hardship upon an innocent intermediary who, relying upon 
the guaranty which he receives from the original manu- 
facturer of an article, sells it in interstate trade and guar- 
antees it in his turn. And if the original guaranty does 
not fully protect him in such case, it would become exceed- 
ingly hazardous to sell and guarantee such article, even 
though guaranteed by the manufacturer, without first mak- 
ing, on his own account, a detailed investigation, chemical 
or otherwise, to ascertain whether it 1s m fact adulterated 
or misbranded. Manifestly, however, such a requirement 
would in many cases seriously impede and obstruct inter- 
state trade. 

It is stated in Doctor Dunlap’s memorandum that, from 
the conditions that the board of food and drugs inspec- 
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tion has found to exist throughout the whole business com- 
munity, dealers engaged in interstate trade are insisting on 
a guaranty from the seller and purchasing only under such 
guaranty; that in order to do an interstate business to-day 
a dealer must give a guaranty with the goods he sells, 
whether he be the actual manufacturer or not; and that if 
the dealer can not rely upon the manufacturer’s guaranty as 
a protection, it must have the effect of preventing interstate 
sales on the part of small concerns, and even of large con- 
cerns who probably would not care to incur the added ex- 
pense and trouble, in many cases prohibitive, of having the 
goods carefully analyzed in order to be fully acquainted 
with their character. 

There is, however, a presumption against a construction 
of a statute which “ would cause grave public injury or 
even inconvenience ” (Bind v. United States, 187 U.S., 118, 
124). And it was said by Lord Coke, in language which 
was quoted by Abbot, C. J., in dfargate Pier Co. v. Han- 
nam, 3B & Ald., 266, 270, and cited with approval in Holy 
Trinity Church v. United States, 143 U. S., 457, 459, that 
“acts of Parliament are to be so construed as no man that 
is innocent or free from injury or wrong be, by a Itteral 
construction, punished or endamaged.” 

The construction which I have given the act is further- 
more supported by the view expressed in Greeley’s food and 
drugs act, section 65, page 4, that— 

“A wholesaler or jobber who purchases food or drug 
products from the producer or from any one else may safely 
guarantee the goods so purchased to his consumers, pro- 
vided he has from the producer or other person from whom 
he purchased the goods, a guaranty covering them.” 

For these reasons, I am of the opinion that in the case 
stated the Maryland wholesaler is not amenable to prosecu- 
tion under the act, but 1s completely protected by his guar- 
anty from the Pennsy Ivania manufacturer. 

8. I should add, however, that the fact that both the Dis- 
trict of Columbia retailer and the Maryland wholesaler 
are protected from prosecution by the guaranties which 
they have established from their respective vendors, does 
not, in my opinion, exempt the adulterated food from con- 
fiscation under section 10 of the act, which provides, inter 
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alia, that any adulterated or misbranded food or drug 
which is being transported in interstate commerce for sale, 
or, having been transported, remains unloaded, unsold, or 
in original unbroken packages, or is sold or offered for sale 
in the District of Columbia, may be proceeded against in 
the district where found “and seized for confiscation by a 
process of libel for condemnation.” The provision of sec- 
tion 9 that no dealer shall be prosecuted when he establishes 
a guaranty from his vendor merely affords protection, in 
my opinion, against the criminal prosecution, fines, and 
other penalties to which the dealer would otherwise be per- 
sonally amenable, and does not in any way affect the liabil- 
ity of the merchandise to confiscation under the provisions 
of section 10. 
Respectfully, | 
CHARLES J. BONAPARTE. 


The SEcRETARY OF AGRICULTURE. 


CONGRESSMEN AND SENATORS—ELIGIBILITY TO CIVIL 
OFFICE. 


@ 

A. member of either House of Congress is eligible to be appointed to 
any other office not fofbidden to him by law, the duties of which 
are not incompatible with those of a member of Congress. 

The question as to whether a Congressman can be appointed a mem- 
ber of the Board of Managers of the Soldiers’ Tlome. and become 
local manager of one of the homes. is wholly a matter for the de- 
cision of Congress itself. (Section 4826, Rev. Stat.) 

There is no constitutional objection to the election of a member of 
Congress as a member of the Board of Managers of the National 
Home for Disabled Volunteers, although such an election would 
seem to be contrary to sound public policy. 

Under other circumstances than those which thus involve the en- 
tire control of the Congress over a position established and filled 
by itself, the holding of a visitorial and an administrative office 
by the same person would be regarded as legally incompatible. 


DEPARTMENT OF JUSTICE, 
Vovember 15, 1907. 
Sir: In accordance with the direction contained in Secre- 
tary Loeb’s letter of the 25th ultimo, I have the honor to 
give you my opinion on the questions presented in the in- 
closures with Representative Hale’s letter to vou bearing 
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date of October 25, 1907. The questions presented to you 
by Representative Hale are as follows: 

“Whether or not, under the law and under the construc- 
tion of the law, a man who is a Member of Congress or a 
United States Senator is eligible to be appointed to any 
other Federal office at the same time? If so, to what kind 
of office can he be appointed? For instance, can a man be 
a member of Congress and be appointed at the same time 
as a member of the Board of Managers of the Soldiers’ 
Tfome, and become local manager of one of the Homes? ” 

The first question may be answered in the affirmative. 
A member of either house of Congress may be appointed 
to any other office not forbidden to him by law, and the 
duties of which are not incompatible with those of a mem- 
ber of Congress. It would not be advisable to state any 
particular offices which a member of Congress might fill, 
and this does not seem to be necessary, as Representative 
Hale mentions a specific office, namely, that of a member 
of the Board of Managers of the Soldiers’ IIomes, who 
should be the local manager of one of the Homes. 

The law providing the method of the selection of the 
Managers of the National Home for Disabled Volurfteers, 
which title includes the several institutions in the various 
parts of the United States known as “ National Soldiers’ 
Homes,” is contained in section 4826 of the Revised Stat- 
utes, and provides that they “shall be elected from time to 
time, as vacancies occur, by joint resolution of Congress.” 
The selection of these officers being thus entirely vested in 
the Congress, the determination whether a member of Con- 
gress may be elected is wholly a matter for the decision of 
the Congress itself, unless there should appear to be some 
constitutional provision bearing upon the subject. As the 
members of the Board of Managers receive no compensa- 
tion as such (28 Stat., 412). and as the positions were cre- 
ated by act of March 21. 1866, it does not appear that the 
matter comes within the second clause of the sixth section 
of article 1 of the Constitution, that— 

“ No Senator or Representative shall, during the time for 
which he was elected, be appointed to any civil office under 
the authority of the United States, which shall have been 
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created, or the emoluments whereof shall have been in- 
creased during such time; * * *.” 

Nor are such managers “ Federal officers * who are pro- 
hibited by the Constitution from being members of Con- 
vress (U.S. v. Mowat, 124 U.S., 307). Moreover, the intent 
of the Congress 1s shown by the fact that the act of March 
21, 1866 (14 Stat., 10), creating this office, which contained 
the provision that ‘the nine elective managers should “ not 
be members of Congress,” was amended by the act of March 
12, 1867 (15 Stat., 1), striking out the restriction above 
quoted. 

While, as has been said, the question is held to be one for 
Congressional determination, it may be pointed out that 
the institution in question is a creature of the Congress, so 
that a member of Congress elected a manager of the 
National Home for Disabled Volunteers would become, as 
i member of the governing body, an officer (in his capacity 
of manager, as aforesaid) by his own appointment, subject. 
to removal by himself, whose powers are conferred and 
whose duties are prescribed by himself, and who himself 
supervises his own management. He. in one capacity. 
determines the amount which, in another capacity, he may 
expend, and he supervises his own expenditures; so that he 
would be in the incompatible position of both visitor and 
an officer whose acts are the subject of inquiry; but, how- 
ever incompatible, it is clearly within the province of the 
Congress to make the appointment, to continue or to dis- 
continue it, and I, therefore, answer that there is no con- 
stitutional obstacle to the election of a member of Congress 
as a member of the Board of Managers of the National 
Home for Disabled Volunteers, although such an election 
would seem to be contrary to the principles of sound public 
policy, and, under other circumstances than those which 
thus involve the entire control of the Congress over a posi- 
tion established and filled by itself. the holding of a visi- 
torial and an administrative office by the same person would 
be regarded as legally incompatible. 

Very respect fully, 
CHARLES J. BONAPARTE. 


9 


The PRESIDENT. 
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APPOINTMENT—RETIRED OFFICER OF REVENUE-CUTTER 
SERVICE—CIVIL OFFICE. 


The President has authority to appoint, without complianee with the 
civil-service rules, a retired officer of the Revenne-Cutter Service 
whose pay amounts to $2,625 per annum, to superintend the con- 
struction of self-righting and self-balancing lifeboats and other 
life-saving apparatus, for such period as his services may be re- 
quired, at a rate of compensation to be fixed by the Secretary of 
the Treasury. _ 

The civil-service act authorizes the making of special exceptions 
from the provisions of the rules promulgated thereunder, pro- 
vided the exceptions are set forth in connection with the rules 
and the regulations therefor stated in the annual reports of the 
Civil Service. 

Such employment will not be an appointment to an office as contem- 
plated by the act of, July 31, 1894 (2&8 Stat., 205). 


DEPARTMENT OF JUSTICE, 
November 15, 1907. 

Sir: I have the honor to acknowledge receipt of your 
letter of November 8, asking for an opinion as to your right 
to employ Capt. Charles H. McLellan under the circum- 
stances hereinafter set forth. 

It appears that Captain McLellan is a retired officer of 
the United States Revenue-Cutter Service, who was for 
some years prior to his retirement detailed to the Life-Sav- 
ing Service. Since that time he has been employed for a 
number of temporary periods, with the consent of the Civil 
Service Commission, in superintending the construction of 
self-righting and self-bailing lifeboats and other life-saving 
apparatus, in all of which he 1s an expert. 

It now appears that the best interests of the Service re- 
quire his continuance in this position, and I understand 
that you wish to know whether you may authorize his 
appointment, without compliance with the civil-service 
rules, for such period as his services may be required, at a 
rate of compensation to be fixed by the Secretary of the 
Treasury. 

In reply, T have the honor to inform you that it seems to 
me clear that vou have the necessary authority to so em- 
ploy him. 

The civil-service act authorizes the making of special 
exceptions from certain fundamental provisions of the rules 
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promulgated thereunder, provided the exceptions are set 
forth in connection with the rules and the reasons therefor 
stated in the annual reports of the Civil Service Commis- 
sion. The only remaining question, then, as to your power 
to authorize the appointment of Captain McLellan arises 
from a consideration of the act of July 31, 1894 (28 Stat.. 
205), which reads as follows: 

“No person who holds an office the salary or annual 
compensation attached to which amounts to the sum of two 
thousand five hundred dollars shall be appointed to or 
hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized 
thereto by law; but this shall not apply to retired officers 
of the Army or Navy whenever they may be elected to pub- 
he office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate.” 

As a retired officer of the Revenue-Cutter Service, Cap- 
tain McLellan holds an “ office.” IIis employment in the 
Life-Saving Service is by appointment and not by election, 
and this appointment is not made by you with the advice 
ind consent of the Senate. His retired pay amounts to 
$2,625 per annum. He can not, therefore, hold another 
office. It seems clear, however, that his selection by the 
Secretary of the Treasury for employment in the Life- 
Saving Service will not make him an officer of that Depart- 
ment. 

In the case of the United States v. Hartwell (6 Wall., 385, 
398), it is said: 

“An office is a public station, or employment, conferred 
by the appointment of government. The term embraces 
the ideas of tenure. duration, emolument, and duties. 

“The employment of the defendant (a clerk in the office 
of an assistant treasurer of the United States) was in the 
public service of the United States. He was appointed 
pursuant to law, and his compensation was fixed by law. 
Vacating the office of his superior would not have affected 
the tenure of his place. His duties were continuing and 
permanent, not occasional or temporary.” 

The rule here laid down has been often quoted with ap- 
proval and uniformly followed. Applying it to the case 
under consideration. it is quite clear that the proposed ar- 
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rangement with Captain McLellan is a mere contract of 
employment which does not embrace the idea of tenure. 
duration, or of an emolument fixed by law. The contract 


with Captain McLellan may therefore be entered into 
legally. <A similar question was submitted to my prede- 


cessor, Attorney-General McKenna, and my view of the’ 
law is fortified by his able and well-considered opinion. 
(21 Op., 507.) 
Respect fully, 
CHARLES J. BONAPARTE. 


The PResipEnT. 


HAWAII—STATUTORY CONSTRUCTION—MAUI COUNTY 
BONDS. 


Article 65 of the Hawaiian Laws of 1907, authorizing an issue of 
bonds by the county of Maui, which act was vetoed by the gov- 
ernor of Hawaii, but was afterwards passed with the approval of 
over two-thirds of each house of the legislature, is valid, notwith- 
standing section 4 of that act provides that the ‘‘act shall take 
effect upon the date of its approval by the President of the United 
States.” 

That section means merely that the act becomes effective upon the 
President’s approval of those provisions of the act which, ac- 
cording to the terms of the preceding sections, require his ap- 
proval in order to become effective—that is, his approval of the 
issue of the bonds. 

Bonds issued under this act will constitute a legal obligation against 
the county of Maui whenever the President shall have signified 
his approval of their issue. 


DEPARTMENT OF JUSTICE, 
December 17, 1907. 

Sir: Iam duly in receipt of your letter of the 10th in- 
stant, asking my opinion as to the validity of an act of 
the legislature of the Territory of Hawaii, entitled “An 
act to authorize an issue of bonds by the county of Maui 
in the sum of one hundred and ten thousand dollars, under 
the provisions of act sixty-five of the Session Laws of Nine- 
teen hundred and seven.” and which appears by the paper; 
accompanying your letter to have been passed after recon- 
sideration of the veto of the governor, with the approval 
of more than two-thirds of the members of each house of 
the legislature of the said Territory on the Ist day of 


Secretary of the Interior. 463 


May, .A. D. 1907. The documents so accompanying your 
said letter further show that the act in question was vetoed 
by the governor, and its validity is now disputed by reason 
of the provision of its fourth section, which reads as fol- 
lows: “Section 4. This act shall take effect upon the date 
of its approval by the President of the United States.” 
It appears that the language of this section is construed as 
rendering the entire law nugatory, because it 1s supposed to 
involve a delegation of legislative power. by the legislature 
of the Territory to the President. 

Sections 49 and 50 of the act of Congress approved April 
30, 1900, and entitled “An act to provide a government for 
the Territory of Hawaii” (31 Stat., 141), provides for the 
approval of bills which have duly passed both houses of the 
Territorial legislature by the governor, or their passage by 
a two-thirds majority of the members of each house, if 
disapproved by the governor, and, in either case, uses the 
language “it” (that is to say, the bill in question) “ shall 
become a law” when so approved or so passed after dis- 
nupproval. The act in question was passed over the gov- 
ernor’s veto, in accordance with the requirements of sec- 
tion 50 above mentioned, and it thereupon became at once 
alaw. It is true that, by the language of section 4, it was 
to become “ effective ” only upon the approval of the Presi- 
dent of the United States, but I think the intendment of 
this section was misapprehended by the governor of Hawaii 
when he vetoed the bill, and is misapprehended by those 
who now question its validity. 

Section 55 of the above-mentioned act of Congress con- 
tains the following language: 

“« * * * nor shall any debt be authorized to be con- 
tracted by or on behalf of the Territory, or any political 
or municipal corporation or subdivision thereof, except to 
pay the interest upon the existing indebtedness, to suppress 
insurrection, or to provide for the common defense, except 
that in addition to any indebtedness created for such pur- 
poses the legislature may authorize loans by the Territory, 
or any such subdivision thereof, for the erection of penal, 
charitable, and educational institutions, and for public 
buildings, wharfs, roads, and harbor and other public im- 
provements, but the total of such indebtedness incurred in 
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any one year by the Territory or any subdivision shall not 
exceed one per centum upon the assessed value of taxable 
property of the Territory or subdivision thereof, as the 
‘ase may be, as shown by the last general assessment for 
taxation, and the total indebtedness for the Territory shall 
not at any time be extended beyond seven per centum of such 
assessed value, and the total indebtedness of any subdivision 
shall not at any time be extended beyond three per centum 
of such assessed value, but nothing in this provision shall 
prevent the refunding of any existing indebtedness at any 
time; nor shall any such loan be made upon the credit of 
the public domain or any part thereof, nor shall any bond 
or other instrument of any such indebtedness be issued 
unless made redeemable in not more than five years and 
payable in not more than fifteen years from the date of 
the issue thereof; nor shall any such bond or indebtedness 
be incurred until approved by the President of the United 
States.” 

The title of the act under discussion 1s “An act to au- 
thorize an issue of bonds by the county of Maui,” etc. Act 
65 of the Session Laws of 1907 was itself entitled “An act 
to enable the counties to provide for county loans.” The 
material provisions of act No. 139 are contained in sections 
1, 2, and 3. Of these, section 1 authorizes the treasurer of 
the county of Maui, in accordance with the terms of a cer- 
tain resolution of the board of supervisors of said county, 
“and subject also to the approval of the President of the 
United States,” to issue bonds of said county to an amount 
bearing a rate of interest and for purposes specified in the 
section. Section 2 requires the issue and sale of the bonds, 
the application of their proceeds. and the payment of their 
principal and interest, to be made in strict conformity to the 
terms of act No. 65, above mentioned, * and every other term. 
provision, and condition which shall be prescribed with 
respect thereto by the President of the United States.” Sec- 
tion 3 makes the bonds and imterest coupons charges upon 
the consolidated revenues of Maui County, but prohibits 
the construction of the act as an authorization to said 
county to levy or impose taxes. The fourth and only re- 
maining section is the one above set forth in full. 
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It is evident, from an examination of the language of 
the law as above set forth that the approval of the Presi- 
dent was necessary, under the terms of section 55 of the act 
of Congress approved April 30, 1900, to make any one of 
its provisions “ effective?” By section 1 the bonds can not 
be issued without such approval. By section 2 they are to 
contain and be subject to any “ term, provision, or condi- 
tion ” which the President may prescribe as a condition of 
such approval, and section 3 could, of course, have no legal 
efficacy until after the bonds were duly issued. In view 
of the tenor of all the rest of the act, it seems plain that the 
legislature of the Territory intended, by section 4, only to 
provide that there should be no delay in giving effect to 
the provisions of sections 1 and 2, when the President 
should have signified his approval of the issue of bonds 
thereby authorized. The section does not say that the act 
shall become a law when approved by the President, but 
that it shall then become “ effective,” or, in other words, 
that on the date mentioned effect shall at once be given to 
the provisions of the preceding sections. It 1s true that 
the grammatical construction of the section might, perhaps, 
justify a different interpretation or, at all events, leave its 
meaning in doubt, but the consideration of the entire act, 
and of the evident purpose of the Territorial legislature 
in its enactment. removes, in my opinion, any reasonable 
doubt which might otherwise exist as to the true construc- 
tion of section 4. In State v. Clark (29 N. J. Law, 96) 
the court says: 

* The language of the act 1f construed literally evidently 
leads to an absurd result. If a literal construction of the 
words of a statute be absurd, the act must be so construed 
as to avoid the absurdity.” 

This authority, with many others, ts cited in Cah of 
the Holy Trinity v. United States (1438 U. S., 457), and in 
oe last- -mentioned case the court says, p. 459: 

“Tt is a familiar rule, that a thing may be within the 
letter of the statute and yet not within the statute, because 
not within its spirit, nor within the intention of its makers.” 

The legislature of Hawaii can not be supposed to have 
intended to require the approval of the President to this 
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act as a condition to its becoming a law. Such a construc- 
tion, in the language of the court above quoted, “ evidently 
leads to an absurd result.” On the other hand, the ap- 
proval of the President is made a condition of the legal 
validity of the bonds to be issued by section 55 of the 
organic act for Hawaii above quoted, and this is expressly 
recognized by sections 1 and 2 of the act above mentioned. 
It may be assumed, therefore, that the legislature, in speak- 
ing of the President’s approval of the act, meant his ap- 
proval of those provisions in the act which require his 
approval to become effective, or, in other words, the issue 
of the bonds. I advise you, therefore, that in my opinion 
the act in question is valid, and that the bonds will consti- 
tute a legal obligation on the county of Maui, according to 
the terms of the act, when the President shall have signified 
his approval to their issue. 
Yours, very respectfully, 


CHARLES J. BONAPARTE. 


The SEcRETARY OF THE INTERIOR. 


COAL IMPORTED FOR THE NAVY—DUTIES. 


Coal imported for the use of the Navy is subject to the duties pre- 
scribed by paragraph 415 of the act of July 24, 1897 (30 Stat.. 
190), notwithstanding the coal is imported by the Navy Depart- 
ment and the duties will have to be paid from the appropriations 
of that Department. 

DEPARTMENT OF JUSTICE, 
January 2, 1908. 
Sir: I have the honor to acknowledge the receipt of your 
letter of October 21, in which you inclosed a letter from the 

Secretary of the Navy in regard to the duties on certain 

coal to be imported in the Puget Sound district for the use 

of that Department, and request an expression of my opin- 
ion upon the question whether this coal, which you a$sume 
to be bituminous, Is entitled to entry free of duties. 

The material provisions of the tariff act of July 24, 1897 

(30 Stat., 151), are as follows: 

It is provided by section 1 that, “ unless otherwise speci- 
ally provided for in this act, there shall be levied, collected, 
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and paid upon all articles imported from foreign coun- 
tries, and mentioned in the schedules herein contained, the — 
rates of duty which are, by the schedules and paragraphs, 
respectively prescribed.” By paragraph 415 certain rates 
of duty are prescribed upon bituminous coal. 

This act contains no general exemption of articles im- 
ported by or for the use of the United States or a Depart- 
ment thereof, but there is specifically placed upon the free 
list by paragraph 500, * Books, engravings, photographs, 
etchings, bound or unbound, maps and charts imported 
by authority or for the use of the United States or for 
the use of the Library of Congress,” and, by paragraph 640, 
“ Plants, trees, shrubs, roots, seed cane, and seeds, imported 
by the Department of Agriculture or the United States 
Botanic Garden.” (30 Stat., 196, 200.) 

After careful consideration, I am of the opinion that the 
coal in question will be subject to the duties prescribed by 
paragraph 415 of the tariff act, although imported for the 
use of the Navy Department, and although, as I infer from 
your letter may be the case, it 1s to be imported by that De- 
partment and the duties paid by it from its appropriations. 

In the opinion which I rendered on October 3, 1907, to 
the Secretary of the Navy in reference to the statute pro- 
hibiting the transportation of merchandise between differ- 
ent ports of the United States in foreign vessels, it was 
said that it “is a well-settled principle of statutory con- 
struction that a prohibition of this character does not ex- 
tend to, or affect, the sovereign, unless its language requires 
that such a meaning shall be given it.” (26 Opin., 415, 
417.) As is said in United States v. Hoar (2 Mason, 311, 
Fed. Cas., 15373), by Story, circuit justice: 

“Where the Government 1s not expressly or by neces- 
sary implication included, it ought to be clear from the 
nature of the mischiefs to be redressed, or the language 
used. that the Government itself was in contemplation of 
the legislature, before a court of law would be authorized 
to put such an interpretation upon any statute.” We have, 
therefore. to determine in this case whether “the nature 
of the mischiefs to be redressed, or the language used,” 
shows that the Government itself was in the contemplation 
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of the legislature when it required the importers of articles 
from foreign countries to pay the duties fixed by the act. 

“The mischiefs to be redressed ” or, in other words, the 
purposes of the legislature in this case, are indicated with 
sufficient accuracy by the title of the act itself. It is entitled 
“An act to provide revenue for the Government and _ to 
encourage the industries of the United States.” The first 
of the purposes thus expressed certainly would not be pro- 
moted by requiring the payment of duties by the Govern- 
ment on articles imported from foreign countries for its 
own use. So far as the Government is concerned, such 
payments would amount, in effect, merely to taking money 
out of one pocket and putting it into another; obviously. 
this process would not “ provide revenue for the Govern- 
ment.” It is true that the law might be supposed to furnish 
nu motive for the Executive Departments in the expendi- 
ture of general appropriations to purchase American rather 
than foreign goods, but, since we must assume that all re- 
sponsible officers of the Government will be guided in their 
public acts by the policies adopted by the Congress, we 
must also assume, in the construction of the statute, that 
this motive would exist in full foree without the need of 
any such enactment. If, therefore, the avowed, and univer- 
sally understood, purposes of the act were all that we had 
to consider -in this connection, IT should find in them no 
sufficient reason to outweigh the presumption that the Gov- 
ernment was not included in the general language requiring 
payment of duties by importers. 

There are, however, two considerations which seem to 
point. decisively to a different conclusion. In the first 
place, the langnage of the statute would seem, on its face, 
clearly to include the Government. Section 1 imposes 
duties on all imports “unless otherwise epecially provided 
for.” Paragraphs 500 and 640 specifically provide that cer- 
tain articles imported by the Government for its own use 
shall be on the free list. These special exceptions would 
have been altogether unnecessary if all importations by the 
Government were to be free of duty, and the natural and 
nearly conclusive implication from their insertion is that 
other governmental importations should be subject. to the 
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same duty as is imposed on merchandise imported by 
private persons. The maxim eapressio unius est exclusio 
alterius applies here with full force, as in the case of .17- 
redondo vy. United States (6 Peters, 691, 725). This con- 
struction is strengthened by the fact that in the preceding 
tariff act of 1894 (28 Stat., 509) “all articles imported by 
the United States ” (paragraph 385) were placed upon the 
free list. The omission of the like provision in the tariff 
act of 1897, coupled with the special exemption of certain 
Government imports by the later statute, would seem to 
be well-nigh conclusive of the intent of the Congress to 
require articles imported by the Government, except in the 
instances specifically mentioned, to pay the same duties 
which were exacted upon private importations. 

It is fair to say that the conclusions to be drawn from 
the language of the act are somewhat weakened by the 
facts that in the act of 1894 and in several earher tariff 
acts, as, for example, those approved March 3, 1857 (11 
Stat., 193), March 2, 1861 (12 Stat., 178), July 14, 1870 
(16 Stat., 256), and March 3, 1883 (22 Stat., 488). there 
has been a general exemption from duty of all articles mm- 
ported by the United States, and special exemptions of 
particular classes of articles likewise, but a comparison of 
these laws with the acts of July 30, 1846 (9 Stat., 42), 
June 6, 1872 (17 Stat., 230), and October 1, 1890 (26 
Stat., 567), in which the general exemption is omitted, 
suggests strongly that the special exemptions may have 
been in each instance copied from the earlier laws without 
its being noted that the general exemption rendered them 
unnecessary. 

It should be further mentioned that there is a decision 
in 2 Blatchford, United States v. Lutz, Fed. Cas. 15644. 
to the effect that hght-house equipment imported by the 
Government, while the tariff act of 1846 was in force, was 
exempt from duty, although this act contained no general ° 
exemption of Government imports and no special exemp- 
tion including in terms such articles. This decision, how- 
ever, is not satisfactorily reported, and I do not think it 
can be accepted as determining the construction of the 
present tariff act. IT have noted the references in the letter 
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from the Secretary of the Navy to sections 919 and 3464 
of the Revised Statutes. The latter does not seem to me 
to have any apphcation to the question now considered. 
Section 919 provides that suits for the recovery of duties 
shall be brought in the name of the United States, and it 
is suggested that this shows conclusively that the institu- 
tion of such suits could not have been contemplated when 
the United States itself was the importer. I think this 
conclusion is justified, but it does not follow that all Gov- 
ernment importations should be free of duty. It 1s to be 
presumed that the officials of the Government will observe 
the law, and, if the law requires them to pay duties, that 
they will pay them without any suit being brought. More- 
over, as the suits would be brought, in theory of law at 
least, by direction of the President, and as he would have 
the power to cause at any time the duties to be paid by a 
similar order, it is obvious that a suit by the Government 
against itself, or by one branch of the Government against 
another, would be, in any case, no less unnecessary than 
absurd. 

Secondly, I am informed by your letter “that it has 
been the uniform practice to charge duty upon dutiable 
merchandise imported for the use of the United States, 
except where express exceptions have been made, as in par- 
agraphs 500 and 640 of the tariff act of 1897, and where 
exceptions have been allowed in provisions including bu- 
reaus of executive departments, as, for example, paragraph 
688, which provides for the free entry of certain articles 
for scientific and other purposes,” and that “a similar 
practice prevailed under the tariff act of 1890, which, like 
that of 1897, contains no provision except merchandise 
generally imported for the use of the United States.” In 
mv recent opinion to the Postmaster-General, dated Sep- 
tember 27, 1907, on weighing the mails, I considered the 
scope and limitations of the rule stated as follows by the 
Supreme Court in the case of Vew York, New Haven and 
Ilartford Rh. R. Co. v. Interstate Commerce Commission 
(200 U. S., 861, 401): “.A construction made by the body 
charged with the enforcement of a statute, which con- 
struction has long obtained in practical execution, and has 
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been impliedly sanctioned by the reenactment of the statute 
without alteration in the particulars construed, when not 
plainly erroneous, must be treated as read into the statute.” 
(26 Op., 408.) In this case the Congress has expressly 
exempted all Government importations from payment of 
duties in some tariff acts and said nothing as to such ex- 
emption in others, including the act now in force, with full 
knowledge that, in the absence of such express exemption. 
your Department has always collected duty from the Gov- 
ernment as from private individuals. I can not but construe 
its action as a legislative sanction of the interpretation thus 
placed by Executive practice upon statutes of this charac- 
ter, and as coming clearly within the language of the Su- 
preme Court in the case of United States v. Falk cd: Bro. 
(204 U. S., 143), in which case the court held the practical 
construction given by Executive usage to a proviso in the 
tariff act of 1890 ought to control the interpretation of a 
like provision in the tariff act of 1897 (26 Op., 408). 

This conclusion is fortified by the fact that in the very 
recent act making appropriations for fortifications and 
other works of defense, approved March 2, 1907 (34 Stat.. 
1062), the Congress provided “ that all material purchased 
under the foregoing provisions of this act shall be of Amer- 
ican manufacture, except in cases when, in the judgment of 
the Secretary of the War, it is to the manifest interest of 
the United States to make purchases in hmited quantities 
abroad. which material shall be admitted free of duty.” 
This provision, in my judgment. clearly recognizes that, 
without the special exemption, importations by the Gov- 
ernment would be subject to duties under the tariff act now 
in force. 

I am constrained, therefore, to advise you that in my 
opinion coal imported by the United States for the use 
of the Navy is subject to the same duties which the like coal 
would pay were it imported by private persons. 

Yours, very respectfully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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COMMISSIONER OF INTERNAL REVENUE—REFUND OF 
STAMP TAXES PAID WITHOUT PROTEST. 


The Commissioner of Internal Revenue has no power, under section 
3220, Revised Statutes, to refund taxes voluntarily paid without 
protest, under a mutual mistake of law. 

The rule is firmly established and unqualified that protest is indis- 
pensable to the right to recover taxes claimed to have been 
illegally exacted. 

Opinion of May 7, 1906 (25 Op., 605) followed. 


DEPARTMENT OF JUSTICE, 
January 9, 1908. 

Sir: By your reference of December 18, 1907, it appears 
that certain claims for the refund of stamp taxes paid 
under Schedule A of the war revenue act of 1898 (30 Stat.. 
458) are pending in the Bureau of Internal Revenue. These 
claims, having been filed under section 3220, Revised Stat- 
utes, within the two years allowed by section 3228, were. 
however, rejected on the ground that the taxes were paid 
without protest, in accordance with 25 Op.. 605, in which it 
was held that the Commissioner of Internal Revenue has 
no power under section 3220 to refund taxes voluntarily 
paid without protest under a mutual mistake of law. The 
claims have now been reopened for further consideration 
on the ground that under my opinion of March 11, 1907 
(ante, p. 194), the matter of protest may be immaterial 
so far as the allowance of claims by the Commissioner of 
Internal Revenue is concerned; and your query, in effect, is. 
whether the present case is ruled by 25 Op., 605, or the 
opinion of March 11, 1907. 

In the latter opimion IT held that under the special pro- 
visions of section 3 of the act of Congress of June 27, 1902 
(32 Stat., 406), granting a refund of inheritance legacy 
taxes upon certain contingent beneficial interests, Congress 
had given a right of repayment regardless of any condi- 
tions that may have theretofore operated as a bar; that 
proceedings for the recovery of such moneys are not actions 
for recovery of taxes, but for money held in trust by the 
Government for those to whom it rightfully belongs; and 
that the question whether the taxes were originally paid 
under protest is eliminated and the question of voluntary 
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or involuntary payment is immaterial. That ruling rested 
altogether upon the act of Congress in question, and the 
opinion of May 7, 1906 (25 Op., 605), was reversed only 
so far. 

The present case appears to be the usual and general one 
of a voluntary payment of taxes under a mutual mistake of 
law; there is no suggestion of a misapprehension of fact. 

The rule is firmly established and unqualified that pro- 
test is indispensable to the right to recover taxes claimed to 
have been illegally exacted. It is stated as follows in the 
recent case of Chesebrough v. United States (192 U.S., 253, 
959) : 

“The rule is firmly established that taxes voluntarily 
paid can not be recovered back, and payments with knowl- 
edge and without compulsion are voluntary. At the same 
time, when taxes are paid under protest that they are being 
illegally exacted, or with notice that the payer contends 
that they are illegal and intends to institute suit to compel 
their repayment, a recovery in such a suit may, on occasion, 
be had, although generally speaking, even a protest or no- 
tice will not avail if the payment be made voluntarily, with 
full knowledge of all the circumstances, and without any 
coercion, ete.” 

The scope and strength of the rule appear very clearly 
in this quotation, and it has been apphed by the Supreme 
Court both where the court declined to pass upon the 
validity of the tax, as in the Chesebrough*case just cited. 
and where the tax had already been held unconstitutional 
(United States v. New York and Cuba Mail Steamship Co.. 
200 U. S., 488). 

It is suggested, however, that a distinction exists bet ween 
claims for refund under section 3220 before the Commis- 
sioner of Internal Revenue and suits brought in court for 
that purpose, and certain remarks of the court in the Chese- 
hbrough case are relied on as to the authority given by sec- 
tion 3220 to do what justice and right are found to require 
in order to correct mistakes, return overcharges, etc., re- 
specting which * the conditions which govern contested liti- 
gation may well be regarded as waived.” But by this lan- 
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guage the court seems to be referring to mistakes of fact 
alone, and this view is borne out by the concluding passage 
of that opinion, as follows: 

* [t is argued that the provisions of section 3220 for the 
repayment of judgments against the collector render pro- 
test or notice unnecessary for his protection, but it was 
clearly demanded for the protection of the Government in 
conducting the extensive business of dealing in stamps, 
which were sold and delivered in quantities, and without it 
there would not be the slightest vestige of involuntary pay- 
ment in transactions hke that under consideration. And 
we find no right of recovery, expressly or by necessary 1m- 
plication, conferred by statute in such circumstances.” 

If it should be held that in all cases arising under section 
2220 claims might be allowed by the Commissioner whether 
or not there had been any protest, the result would seem to 
follow that where a tax is held by the courts to be uncon- 
stitutional but the particular claim is barred for lack of 
protest, other claimants who likewise had failed to protest 
could nevertheless apply to the Commissioner for refund of 
the same taxes and have their claims allowed. TI can not 
think there should be one rule in this respect for claimants 
in court and another for claims before the Commissioner of 
Internal Revenue. 

T therefore advise you that the present case 1s controlled 
by 25 Op., 605, which is not reversed or modified further 
than is indicated in my opinion of March 11, 1907 (26 Op., 
194); and, consequently, that the refund of taxes under 
consideration can not be allowed. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


PURE-FOOD LAW—MARKING AND BRANDING OF PACK- 
AGES OF DISTILLED SPIRITS. 


The obvious purpose of the pure-food law of June 30, 1906 (34 
Stat., 76S), is altogether different from that of the provisions of 
law relating to internal revenue. 
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Sections 2 and 10 of the pure-food law require that a different brand 
or mark shall be placed upon an article transported in Interstate 
or foreign commerce from that required by section 3449, Revised 
Statutes. 

The names intended by the pure-food law to be used on brands or 
labels are names readily understood and conveying to the general 
public definite and familiar ideas as to the character or quality 
of the article branded, even though such names may be inaccurate 
in the view of a chemist, or physicist. or an expert In some par- 
ticular fndustrial art. 

Section 3287, Revised Statutes, requires gaugers to mark on the 
casks or packages “the particular name of such distilled spirits 
as known to the trade—that is to say, high wines, alcohol, or 
spirits, as the case may be.” and {it is immaterial whether this 
legislative declaration was, or was not, in accordance with the 
fact as to trade usages at the time of its adoption, or ts, or is not, 
in conformity with such usages at present. 

Congress considered the several kinds of spirits in the restricted 
sense in which the word is used in section 32S7, Revised Statutes, 
as liquids which were neither “ high wines" nor yet “ alcohol.” 

The words “as the case may be” in section 3287, Revised Statutes, 
are intended to apply to “ spirits” only and not to “ high wines,” 
on the one band, or “ alcohol” on the other. 

The words * spirits, as the case may be.” are used in conformity with 
the definition of the word “spirits” as given by Webster, viz: 
* Rum, whiskey, brandy, gin, and other distilled liquors having 
much alcohol, in distinction from wines and malt liquors.” These 
words mean such distilled liquor included within the definition of 
spirits “'as may be appropriate in the particular case,” that is to 
say, “rum” or “ whiskey,” “ brandy ” or ° gin,” or whatever other 
name of a distilled spirit may be suitable. 

The brand or Jabel, however, must contain only the general name 
of a spirit. No descriptive or particular designation being = re- 
quired, contemplated or allowed by section 3287, Revised Statutes. 

If the liquid contained in a cask or package is really so-called “ neu- 
tral spirit.” or in other words, for practical purposes, “ ethy] 
nleohol,” this statute requires it to be branded “ alcohol” and 
does not permit it to be labeled a particular kind of potable spirits, 
as, for example, * whiskey.” 

There is no inconsistency between the provisions of section 3287 
Revised Statutes, and section S of the pure-food law. The former 
statutes are not superseded by the latter. 

There is nothing in the pure-food law which renders the provision 
of section 3289, Revised Statutes, forfeiting to the United States 
all distilled spirits not contained in receptacles and marked as 
herein prescribed, inappropriate; and that section was not re- 
pealed, either expressly or by implication, by the enactment of the 
pure-food law. 
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Section 3449, Revised Statutes, in so farias it relates to the shi,.- 
ment, transportation, or removal not wholly within the limits of a 
state, of spiritous or fermented liquors or wines, was repealed by 
the enactment of the pure-food law. 

The question whether section 3449, Revised Statutes, in so far as it 
relates to purely intrastate shipment, transportation, or removal 
of spiritous or fermented liquors or wines, was repealed by the 
enactment of the pure-food law, not decided. 

Those portions of the regulations of the Commissioner of Internal 
Revenue which require the gauger to mark or brand ou the head 
of each cask containing distilled spirits “the particular name of 
the spirits as known to the trade,” which brand or mark may be 
varied to suit whatever kind of spirits is contained in the package, 
as “high wines,” “rye,” “Bourbon,” or “copper distilled " whiskey 
as the case may be, are inconsistent with the provisions of section 
3287 Revised Statutes. 

Section 3287, Revised Statutes, requires that casks or packages not 
containing either “high wines” or “aleohol™ shall be marked 
with the name of a recognized distilled liquor included within the 
definition of potable “ spirits,” and nothing more. 

The language of a later statute will be harmonized, if possible, with 
that of an earlier, and will be held to have moditied the earlier 
only in so far as they are plainly in conflict; but if there is an 
evident conflict between the terms of the two enactments, those of 
the Jatter must prevail. 


DEPARTMENT OF JUSTICE, 
January 11, 1908. 

Sir: I am duly in receipt of your letter of the 16th 
ultimo, in which you request my opinion “ as to what direc- 
tions should be issued and steps taken by this Department 
with regard to the marking and branding of casks and 
packages of distilled spirits, to the end that the regulations 
so issued may be in harmonious accord, 1f possible, with 
those of the Department of Agriculture, looking to the en- 
forcement of the pure-food law.” If this inquiry could be 
construed as a request that I offer suggestions as to the 
form of instructions to be given your subordinates, or of 
regulations to be adopted by vour Department, for the pur- 
pose of securing an administration of the act generally 
known as the “ pure-food law,” in harmony with the action 
of the Department of Agriculture in relation to the same 
subject, it would seem obvious that such suggestion on my 
part would not constitute an answer to a “ question of law.” 
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as the term Is used in section 356, Revised Statutes. I un- 
derstand your request, however, as asking, in substance, my 
opinion as to how far, if at all, sections 3287, 3289, and 3449 
of the Revised Statutes, as amended by subsequent legis- 
lation, are amended or repealed by the pure-food law (34 
Stat., 768), and whether the regulations of the Commis- 
sioner of Internal Revenue set forth in your above-men- 
tioned letter are now authorized by the existing law. To 
this inquiry, I have the honor to reply as follows: 

The above-mentioned sections of the Revised Statutes, as 
amended by subsequent legislation, read as follows: 


DRAWING OFF, GAUGING, ETC., AND REMOVAL OF SPIRITS TO 
WAREHOUSE. 


* Sec. 3287. All distilled spirits shall be drawn from the 
receiving cisterns into casks or packages, each of not less 
capacity than ten gallons wine measure, and shall thereupon 
he gauged, proved, and marked by an _ internal-revenue 
wauger, who shall cut on the cask or package containing 
such spirits, in a manner to be prescribed by the Commis- 
sioner of Internal Revenue, the quantity in wine gallons 
and in proof gallons of the contents of such casks or pack- 
ages, and the particular name of such distilled spirits as 
known to the trade—that 1s to say. high wines, alcohol or 
~pirits, as the case may be, shall be marked or branded on 
the head of such cask or package in letters of not less than 
1 inch in length; and the spirits shall be immediately re- 
moved into the distillery warehouse, and the gauger shall, 
in the presence of the storekeeper of the warehouse, place 
upon the head of the cask or package an engraved stamp, 
which shall be signed by the collector of the district and the 
storekeeper and gauger: and shall have written thereon the 
number of proof gallons contained therein, the name of 
the distiller, the date of the receipt in the warehouse, and 
the serial number of each cask or package, in progressive 
order, as the same are received from the distillery. Such 
-erial number for every distillery shall be in regular se- 
quence of the serial number thereof, beginning with number 
one (No. 1) with the first cask or package deposited therein 
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after July twentieth, eighteen hundred and sixty-eight, 
and no two or more casks or packages warehoused at the 
same distillery shall be marked with the same number. The 
said stamp shall be as follows: 

“ Distillery warehouse stamp No. —. Issued by 
, collector, district, State of , distil- 
lery warehouse of ——., 18—, cask No. —; contents 
gallons proof spirits. 























oe ———, 
“ United States Storekeeper. 


* Attest: en 
“ United States Gauger.” 


“Provided, howerer, That upon the application of the 
distiller, and under such regulations as the Commissioner 
of Internal Revenue, with the approval of the Secretary 
of the Treasury, may prescribe, distilled spirits may be 
drawn into wooden packages, each containing two or more 
metallic cans, which cans shall have each a capacity of not 
less than five gallons, wine measure, such packages to be 
filled and used cnly for exportation from the United States. 
And there shall be charged for each of said packages or 
cases for the expense of providing and affixing stamps, five 
cents, instead of ten cents, as now required by law.” 


FORFEITURE OF UNSTAMPED PACKAGES. 


“Sec. 3289. All distitled spirits found in any cask or 
package containing five gallons or more, without having 
thereon each mark and stamp required therefor by law, 
shall be forfeited to the United States.” 


REMOVING ANY LIQUORS OR WINES UNDER OTHER THAN 
TRADE NAMES) PENALTY. 


“Sec. 3449. Whenever any person ships, transports, or 
removes any spirituous or fermented liquors or wines, under 
any other than the proper name or brand known to the 
trade as designating the kind and quality of the contents 
of the casks or packages containing the same, or causes such 
act to be done, he shall forfeit said liquors or wines, and 
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casks or packages, and be subject to pav a fine of five 
hundred dollars.” 

I am informed by your letter that the regulations of the 
Commissioner of Internal Revenne contain the following 
provisions: 

“The gauger will also mark or brand, with a die, stencil, 
or branding iron, on the head of the cask, in letters not 
less than one inc!: in length, the particular name of the 
spirits as known to the trade, which mark or brand will be 
varied to suit whatever kind 1s contained in the package, as 
‘high wines,’ ‘ rye,’ ‘ Bourbon,’ or ‘ copper distilled ’ whisky. 
as the case may be. 

“He will also cut or burn the date of inspection so that 
the head of the cask will appear as follows: ” 

[Drawing of head of cask here set out in illustration. ] 

“In addition to attaching the stamp for rectified spirits 
and cancelling the same, the gauger will cut upon the bung 
stave the result of the inspection in the manner directed 
herein under the head of ‘ Ganging and marking spirits in 
warehouse upon request of distiller,’ and mark upon the 
head of each cask with a stencil plate, in durable ink, his 
name and office, the date of inspection, the particular name 
of such spirits as known to the trade, the proof, the name 
and place of business of the rectifier, and the serial number 
of the stamp for rectified spirits affixed thereto.” 

[Drawing of head of cask here set out in illustration. | 

The act approved June 30, 1906 (34 Stat., 768), generally 
known as the “pure-food law,” is entitled: 

“An act for preventing the manufacture, sale, or trans- 
portation of adulterated or misbranded or poisonous or 
deleterious foods, drugs, medicines, and liquors, and for 
regulating traffic therein, and for other purposes.” 

The portion of that law which seems to be relevant to 
the matters under discussion 1s the following: 

“Sec. 8. That the term ‘misbranded,’ as used herein, 
shall apply to all drugs, or articles of food, or articles which 
enter into the composition of food, the package or label of 
which shall bear any statement, design, or device regarding 
such article, or the ingredients or substances contained 
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therein which shall be false or misleading in any particu- 
lic: *  * 

* That for the purposes of this act an article shall also be 
<leemed to be misbranded: * * * 

* In the case of food: 

* First. If it be an imitation of or offered for sale under 
the distinctive name of another article. * * * 

* Fourth. If the package containing it or its label shall 
bear any statement, design, or device regarding the ingre- 
dients or the substances contained therein, which state- 
ment, design, or device shall be false or misleading in any 
particular: Provided, That an article of food which does 
not contain any added poisonous or deleterious ingredients 
shall not be deemed to be adulterated or misbranded in 
the following cases: 

“ First. In the case of mixtures or compounds which may 
be now or from time to time hereafter known as articles of 
food, under their own distinctive names, and not an imita- 
tion of or offered for sale under the distinctive name of an- 
other article, if the name be accompanied on the same label 
or brand with a statement of the place where said article . 
has been manufactured or produced. 

“Second. In the case of articles labeled, branded, or 
tagged so as to plainly indicate that they are compounds, 
imitations, or blends, and the word ‘ compound,’ ‘ imita- 
tion, or * blend,’ as the case may be, is plainly stated on the 
package in which it is offered for sale: Provided, That the 
term blend as used herein shall be construed to mean a mix- 
ture of like substances, not excluding harmless coloring or 
flavoring ingredients used for the purpose of coloring and 
flavoring only: ad provided further, That nothing in this 
act shall be construed as requiring or compelling proprie- 
tors or manufacturers of proprietary foods which contain 
no unwholesome added ingredient to disclose their trade 
formulas, except in so far as the provisions of this act 
may require to secure freedom from adulteration or mis- 
branding.” 

In an opinion rendered by me to the President on April 
10. 1907 (ate, p. 219). 1 said of the purpose of this law: 


@ 
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“The primary purpose of the pure-food law is to protect 
against fraud consumers of food or drugs; as an incident 
or secondary purpose, it seeks to prevent, or, at least, dis- 
courage, the use of deleterious substances for either pur- 
pose; but its first aim 1s to insure, so far as possible, that 
the purchaser of an article of food or of a drug shall obtain 
nothing different from what he wishes and intends to buy. 
According to the recognized canons of statutory construc- 
tion, the language of its provisions must be interpreted 
with reference to and in harmony with this primary gen- 
eral purpose; so that, in determining the proper nomencla- 
ture for articles of food as defined in the act, the intention 
of the law will be best observed by giving to such articles 
names readily understood and conveying definite and fa- 
miliar ideas to the general public, although such names 
may be inaccurate 1n the view of a chemist or physicist or 
an expert in some particular industrial art, as in the dis- 
tillation and refining of spirits. Moreover. the same name 
may be given by dealers or by the general public to two or 
more substances, varying very materially in their scientific 
characteristics, and this fact must be given due weight in 
passing upon questions of branding or labeling under the 
law.” 

It is obvious that the purpose of this act, as thus defined, 
is an altogether different purpose from that of the pro- 
visions of law relating to internal revenue. The Congress 
can not be presumed to have had in mind, at the time of its 
enactment, the substitution of new provisions for any of 
those affecting the last mentioned subject-matter of legis- 
lation, and, under such circumstances, it 1s a well-estab- 
lished rule of statutory construction that the language of 
the later statute will be harmonized. if possible, with that. 
of the earlier, and will be held to have modified the earlier 
only in so far as they are plainly in conflict. In the event. 
however, of an evident conflict between the terms of the 
two enactments, those of the later must, of course, prevail. 
Applying these rules of construction, I find nothing in 
section 3287 of the Revised Statutes which is necessarily 
repealed by section 8 of the pure-food law. Section 3287 
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regulates the removal of distilled spirits from the receiving 
cisterns of a distillery, prescribes the minimum size of the 
receptacles into which such distilled spirits may be drawn, 
und requires the gauger, in a manner to be prescribed by 
the Commissioner of Internal Revenue, to mark on the 
casks or packages, znuéer alia, “the particular name of such 
distilled spirits as known to the trade—that is to say, high 
wines, alcohol, or spirits, as the case may be.” This statute 
constitutes a declaration by the Congress that when distilled 
spirits left the receiving cisterns they had one or the other 
of certain appropriate trade names, that is to say, “ high 
wines,” “alcohol,” or “ spirits, as the case may be,” the 
last five words being, in my opinion, intended to apply to 
“spirits” only and not to “ high wines” on the one hand 
or “ alcohol “ on the other hand. It is, of course, quite im- 
material whether this legislative declaration was, or was 
not, in accordance with the fact as to trade usages at the 
time of its adoption, or 1s, or Is not, in conformity with such 
usages at present. The Congress thereby prescribed certain 
names, and only those given or authorized by implication, 
as proper to be given to distilled spirits when such spirits 
should leave the receiving cistern; and, construing this 
statute, as we must, with relation to well-known facts in 
connection with the art of distillation, it seems plain that 
the Congress considered the several kinds of “ spirits,” in 
the restricted sense in which the word is used in this part 
of section 3287, liquids which were neither * high wines ” 
nor yet “alcohol; ” it being a notorious fact that the sub- 
stances congeneric with alcohol found in what 1s practically 
the first product of distillation (that is to say, i “ high 
wines ”) must be partially transformed or their properties 
otherwise eliminated to convert this product into some form 
of potable “ spirits,” and no less certain that 1f they be re- 
moved, for practical purposes. altogether. the process con- 
verts the said product into commercial “ alcohol.” 

The thirteenth definition of “ spirit (p/.)” given by Web- 
ster is: “ Rum, whisky, brandy, gin, and other distilled 
liquors having much alcohol, in distinction from wines and 
malt liquors.” In my opinion the words: “ Spirits, as the 
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case may be,” are used in conformity to this definition, and 
mean: “ That distilled liquor included within the definition 
of ‘spirits’ which may be appropriate in the particular 
case,” that is to say, “rum” or “ whisky,” “ brandy,” or 
“ gin,” or whatever other name of a distilled liquor may be 
suitable. The brand or label, however, must contain only 
a general name of a spirit; no description or particular 
designaticn is required, contemplated, or, in my opinion, 
allowed by the terms of section 3287. 

The law evidently requires these brands or labels to be 
truthful; that is to say, if the liquid contained in the casks 
or packages is really so-called “ neutral spirit,” or, in other 
words, for practical purposes, “ ethyl alcohol,” this statute 
requires it to be branded or labeled “ alcohol,” and does not 
permit it to be labeled a particular kind of potable spirits, 
as, for example, “ whisky ;” but, supposing the brands and 
labels to be truthful, I can not see how such articles could 
be regarded as “ misbranded ” under the provisions of sec- 
tion 8 of the pure-food law, above quoted. I advise you, 
therefore, that, in my opinion, there is no inconsistency 
between the provisions of section 3287 of the Revised 
Statutes and section 8 of the pure-food law, and that the 
former statute 1s not superseded or repealed by the latter. 

The same is true of section 3289. I find nothing in the 
pure-food law which renders the provision of that section 
inappropriate, and it was not, in my opinion, repealed, 
either expressly or by necessary implication, by the enact- 
ment of the said law. 

With respect to section 3449, there is more difficulty. 
Sections 2 and 10 of the pure-food law (34 Stat., 768), so 
far as material for our present purpose, are as follows: 

“ Sec. 2. That the introduction into any State or Terri- 
tory or the District of Columbia from any other State or 
Territory or the District of Columbia, or from any foreign 
country, or shipment to any foreign country of any article 
of food or drugs which is adulterated or misbranded, within 
the meaning of this act, is hereby prohibited; and any per- 
son who shall ship or deliver for shipment from any State 
or Territory or the District of Columbia to any other State 
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or Territory or the District of Columbia, or to a foreign 
country, or who shall receive in any State or Territory or 
the District of Columbia fromm any other State or Territory 
or the District of Columbia, or foreign country, and hav- 
ing so received, shall deliver, in original unbroken packages, 
for pay or otherwise, or offer to deliver to any other per- 
son, any such article so adulterated or misbranded within 
the meaning of this act, or any person who shall sell or 
offer for sale in the District of Columbia or the Territories 
of the United States any such adulterated or misbranded 
foods or drugs, or export or offer to export the same to 
any foreign country. shall be guilty of a misdemeanor, and 
for such offense be fined not exceeding two hundred dollars 
for the first offense, and upon conviction for each subse- 
quent offense not exceeding three hundred dollars or be im- 
prisoned not exceeding one year, or both, in the discretion 
of the court.” 

“Sec. 10. That any article of food, drug, or liquor that 
is adulterated or misbranded within the meaning of this 
act, and is being transported from one State, Territory, dis- 
trict, or insular possession to another for sale, or, having 
been transported, remains unloaded, unsold, or in original 
unbroken packages, or if it be sold or offered for sale in the 
District of Columbia or the Territories, or insular posses- 
sions of the United States, or if it be imported from a 
foreign country for sale, or if it 1s intended for export to 
a foreign country, shall be lable to be proceeded against in 
any district court of the United States within the district 
where the same is found, and seized for confiscation by a 
process of libel for condemnation.” 

It is my opinion that these provisions, in connection with 
section 8, above quoted, prescribe for the shipment, trans- 
portation, or removal of any spirituous or fermented liquors 
or wines from one State or Territory to another or from or 
to or within the District of Columbia, or from or to any 
foreign country, or from or to the insular possessions of 
the United States, a different brand or mark on an article 
so transported from that required by section 3449. The 
proper name or brand known to the trade may yet be one 
containing a “statement.” “design.” or “ device” which 
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may be false or misleading in some particular. As pointed 
out in the extract heretofore given from the opinion ren- 
dered by me to the President. on April 10 last past, I think 
the names intended by the pure-food law to be used in 
brands or labels should be “ names readily understood and 
conveying definite and familiar ideas to the general public, 
although such names may be inaccurate in the view of a 
chemist or physicist or an expert in some particular indus- 
trial art, as in the distillation and refining of spirits.” It 
follows that the name “ known to the trade as designating 
the kind and quality ” of a wine or a spirituous or fermented 
liquor may not be one conveying to the general public accu- 
rate information as to such character or quality, and, in 
so far as the provisions of section 3449 relate to shipment, 
transportation, or removal not wholly within the limits of a 
State, 1t seems to me clear that it was repealed by the adop- 
tion of the pure-food law; this construction being strength- 
ened by the fact that the latter prescribes an altogether dif- 
ferent punishment for the offenses described in both. 

It is yet more difficult to determine whether section 3449 
is to be considered as repealed in so far as it relates to 
purely intrastate shipment, transportation, or removal. 
“o far as I am informed. however, either by your letter 
and the accompanying documents or from any other source 
properly open to the consideration of this Department, this 
question has not yet arisen in a practical form, and, in view 
of its inherent difficulty, I think it more appropriate to 
defer the expression of any opinion regarding it until cir- 
cumstances render such expression necessary. 

The regulations quoted in your letter and hereinbetors 
set forth are in conformity with the provisions of section 
3287, except in one particular. That section does, indeed, 
require the gauger to cut on the cask or package containing 
the distilled spirits drawn from the receiving cistern “ the 
particular name of such distilled spirits, as known to the 
trade; ” and if this passage stood alone, or if the words im- 
mediately succeeding could be construed as used by way of 
illustration only, the regulations in question might perhaps 
be justified by the terms of the law; but when the Congress 
adds to the language just quoted the words “ that is to say, 


486 Pure-Food Law—JMarking Packages Distilled Spirits. 


high wines, alcohol, or spirits, as the case may be,” ‘I am 
obliged to conclude that the intention of the law was to 
have casks or packages not containing either “ high wines ” 
or “alcohol” marked with the name of a recognized dis- 
tilled liquor included within the definition: of potable 
“spirits ” and nothing more. In view of the long-continued 
practice of your Department, as set forth in your letter 
and the accompanying documents, and the administrative 
construction thereby given to the statute of 1879, now con- 
stituting section 3287, I should be very reluctant to reach 
this conclusion were it not for the fact that these regula- 
tions seem to me clearly inconsistent with the terms of the 
pure-food law, and, if they were justified by section 3287, 
the section would have to be considered pro tanto amended 
by the law in question. In saying this I am not unmindful 
of the fact that the marking to be done under the pro- 
visions of section 3287 must be ordinarily a purely intra- 
State act. But not to mention the improbable contingency 
of a distillery being located so near the boundaries of two _ 
States that its warehouse might be on the other side, it is 
in nowise improbable that a distillery should be located in 
the District of Columbia; in which case, for the reason 
already given with respect to section 3449, these regulations 
would be in evident conflict with the provisions of the pure- 
food law. 

It does not appear from your letter or any of the accom- 
panying documents upon what information the gauger is 
expected to act in determining the particular name of the 
spirit.“ as known to the trade ” when he marks the package 
or cask. If the construction which I have placed on section 
3287 is correct, there would be very little, if any, danger of 
misbranding the article he has to mark, since there could 
hardly be, in any instance, room for serious doubt as to 
whether the substance was high wines, potable spirits, or 
alcohol, or, in the secondly-mentioned contingency, whether 
it was rum or brandy or some other well-known liquor; 
but the regulations vou have called to my attention appear 
to impose upon the gauger the duty of determining ques- 
tions respecting the character of the spirit which might be 
readily attended with considerable difficulty, and this con- 
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stitutes, to my mind, a further reason for confidence in the 
opinion I have expressed that these regulations can not be 
sustained under the section in question, independently of 
the operation of the pure-food law. It is needless to add 
that the law evidently would not sanction the marking of 
the casks or packages on merely hearsay information ob- 
tained from the distiller or his representative. Such a prac- 
tice would amount to allowing a manufacturer to mark his 
own product and have the United States, without inquiry, 
guarantee the accuracy of his marking. 

I advise you, therefore, that the portions of your regula- 
tions to which you have called my attention are, in my 
opinion, contrary to law in the respects above indicated, 
and need to be modified in accordance with the law as in- 
dicated in this opinion. 

I remain, sir, yours, respectfully, 
CHARLES J. BONAPARTE. 

The SECRETARY OF THE TREASURY. 


NAVAL OFFICERS—ADVANCEMENT—RETIREMENT—RANK. 


Passed assistant engineers of the Navy entitled to advancement to 
the grade of chief engineers, and assistant engineers entitled to 
advancement to the grade of passed assistant engineers, under the 
act of June 29, 1906 (34 Stat. 554), should be retlred with a rank 
above that held by them respectively at the time of retirement. 
and with the pay of that rank. 


DEPARTMENT OF JUSTICE, 
January 13, 1908. 


Sir: I have the honor to reply to your note of December 
28, 1907, in which, with its inclosures, you ask my opinion 
upon the case there stated, in substance, as follows: 

Certain passed assistant engineers of the Navy, with the 
rank of lieutenant, have been placed on the retired list of 
the Navy in the next higher grade—that is, that of chief 
engineer—but still with the same rank of lieutenant which 
they held, respectively, upon such retirement. And certain 
assistant engineers of the Navy, with the rank of lieu- 
tenant, Junior grade, have been placed upon the retired 
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list of the Navy in the grade of passed assistant engineer, 
but still with the same rank of lieutenant, junior grade, 
which they held, respectively, at the time of retirement. 
That is, in each class these officers were respectively ad- 
vanced to the next higher grade, but with no advancement 
in rank; while they claimed that they should be advanced, 
not in grade only, but also in rank. And your specific 
question is, “* Whether passed assistant engineers, entitled 
to advancement to the grade of chief engineer, and assist- 
ant engineers entitled to advancement to the grade of 
passed assistant engineer, under the act of June 29, 1906, 
are entitled to other than the lowest rank of the grades to 
which they are respectively advanced.” 

The difficulty appears to have arisen from the fact that, 
while the act referred to requires that these officers be 
placed upon the retired list, “ with the rank of one grade 
above that held at retirement,” there are, as to each of these 
classes, more than one rank in the next higher grade, and 
the act does not define the one to which the officer shall be 
entitled. Thus, as shown by the papers transmitted with 
your note, in the grade chief engineer, the next above passed 
assistant engineer, there were four ranks, namely, cap- 
tain, commander, lieutenant-commander, and Heutenant, 
and in the grade of passed assistant engineer there were 
the ranks of heutenant and heutenant, junior grade. 

The promotion of these officers has been made upon the 
theory that the purpose of the act was an advancement in 
grade merely, and not in rank. Thus, in a report of the 
Bureau of Navigation, from which you quote, it 1s said: 

“The meaning of this wording 1s that the officer shall be 
advanced one grade, and as a result of this advancement he 
is to receive the rank and pay of the grade to which he ts 
advanced, and does not require that the officer shall be ad- 
vanced one grade and advanced also in rank. The prime 
object of the legislation was an advancement in grade, the 
rank and pay merely being incidental of that grade.” 

And taking this as the meaning and purpose of the act, 
these officers have each been advanced one grade, but. with 
no advance of rank. | 
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The act of June 29, 1906 (34 Stat., 554), provides that 
an officer of the Navy, with a creditable record and who 
served in the civil war, etc., “ shall, on retirement, be placed 
on the retired list of the Navy with the rank and retired pay 
of one grade above that actually held by him at the time of 
retirement.” 

As far as concerns this question of rank, the measure is 
identical with that of section 11 of the naval personnel act, 
which, with reference to the retirement of the same class of 
officers, provides that such officers shall, when retired, be 
retired with the rank and three-fourths the sea pay of the 
next higher grade. 

These provisions have been uniformly held to mean and 
intend an advancement or promotion of the officer to whom 
they refer, and this, I think, is undoubtedly their meaning 
and purpose. 

Since the provision is one for the advancement of these 
officers, as it certainly is, it seems no less certain that it re- 
quires an advancement in rank. The language ts plain as 
to this; any ambiguity comes later. That language is, 
* shall be placed on the retired list of the Navy with the 
rank and retired pay of one grade above that actually held 
by him at the time of retirement.” | 

This language can have but one meaning. It is the rand: 
and not the grade which is the subject of whatever advance- 
ment or change is here directed. This legislation contem- 
plates an advancement of the officer to a rank above that 
already held by him, and this 1s its sole purpose. I think 
this legislation was intended to give to every officer within 
its purview something which he did not already have, and 
I feel no doubt, from the language used, that this some- 
thing was higher rank. The language may not be happily 
chosen to express the idea, but, when read in the light of 
the manifest purpose of the provision, it is not obscure. 
These two acts had for their purpose to do something for 
officers who, 1n addition to the ordinary naval service which 
all officers render, have the additional merit of a creditable 
service in the civil war. For this reason they are to be 
given something which they would not otherwise have, 


490 Engineers of the Navy—Retirement—Rank. 


something not conferred upon officers who have not had 
this special service; and I think what was thus conferred. 
from the language used, could not be an advancement in 
grade alone—it must have been an advance in rank. The 
officer is to be given “the rank . . . of one grade above 
that actually held by him at the time of retirement.” I do 
not think this is done when the officer is placed in the next 
higher grade with the lowest rank of that grade, although 
that rank is no higher or is even lower than that which the 
officer already held. If the language used justifies the 
placing the officer in the next grade, with’a rank no higher 
than that already held, it would equally justify this, even 
if the new rank should be actually lower than the present 
one. I think this provision certainly intended an advance- 
ment in rank on account of special service, not an advance- 
ment in grade, for which no provision, so far as I can see, 
is made directly, and, in this view of its purpose, it is 
obvious that the act is not complied with by placing the 
officer in a higher grade but with no change in rank. It 
may be that the expression “ with the rank of one grade 
above that actually held” is susceptible of the meaning 
that the officer shall be retired with some one of the ranks 
of one grade above, etc., and thus might be complied with 
literally by giving any rank of the higher grade, although 
it might be no higher or was even lower than that already 
held. But since I consider the provision as manifestly in- 
tending an advancement in rank, it must be construed to 
require that the officer be retired with a rank higher than 
that already held. 

Upon careful consideration I have no doubt that under 
this act these officers should be retired with a rank higher 
than that held by them respectively at the time of retire- 
ment; and, having determined the rank in which the officer 
shall be retired, he is to have the pav of that rank. 

The question of the particular rank in the higher grade 
with which these officers should be retired is not involved 
in the question submitted by you, and, although I am asked 
by their counsel to express an opinion upon that point, I 
think I should confine myself to an affirmative answer to 
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your precise question in case this lowest rank of the higher 
grade is not above that already held by the retired officer. 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


RIGHT OF UNITED STATHS TO DISPOSE OF WYANDOTTE 
CEMETERY, KANSAS CITY, KANS. 


The fee-simple title to the lands formerly used as a burying ground 
by the Wyandotte Indians, now located in Kansas City, Kans., and 
withheld from sale and permanently reserved and appropriated by 
the treaty of January 31, 1855, as a public burying ground, has al- 
ways been in the United States, subject to the right of the In- 
dians to use it as a burying ground; and the Indians having 
abandoned that right, the United States bas authority, under the 
treaties of January 31, 1855 (10 Stat., 1159), and February 23, 
1867 (15 Stat., 513), to dispose of such lands for the benefit of 
the Indians and to convey a good title thereto. 

The treaty of 1855 did not dedicate the land in question to ‘ the 
general public,” the evident intention of the Indlans being to con- 
tinue the use of such grounds solely, for the burial of their own 
dead. 

DEPARTMENT OF JUSTICE, 
February 4, 1908. 

Sir: I have received your letter, requesting my opinion 
whether, by proceeding under authority of the act of Con- 
gress of June 21, 1906 (34 Stat., 325, 348), a good title to 
the Wyandotte Cemetery located in Kansas City, Kans., 
can be conveyed. 

That act provides: 

* That the Secretary of the Interior is hereby authorized 
to sell and conyey, under such rules and regulations as he 
may prescribe, the tract of land located in Kansas City, 
Kansas, reserved for a public burial ground under a treaty 
made and concluded with the Wyandotte tribe of Indians 
on the thirty-first day of January. eighteen hundred and 
fifty-five. And authority is hereby conferred upon the Sec- 
retary of the Interior to provide for the removal] of the re- 
mains of persons interred in said burial ground and their 
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reinterment in the Wyandotte Cemetery at Quindaro, Kan- 
sas, and to purchase and put in place appropriate monu- 
ments over the remains reinterred in the Quindaro Cem- 
etery. And after the payment of the costs of such removal. 
as above specified, and the costs incident to the sale of said 
land, and also after the payment to any of the Wyandotte 
people, or their legal heirs, of claims for losses sustained 
by reason of the purchase of the alleged rights of the 
Wyandotte tribe in a certain ferry named in said treaty, if, 
in the opinion of the Secretary of the Interior, such claims 
or any of them are just and equitable, without regard to 
the statutes of limitation, the residue of the money derived 
from said sale shall be paid per capita to the members of 
the Wyandotte tribe of Indians who were parties to said 
treaty, their heirs, or legal representatives.” 

You say: 

“A committee appointed to carry said provision into 
effect has appraised the land at $70,000, and has been di- 
rected by the Commissioner of Indian Affairs to offer it to 
the city authorities, and, if refused by them, to endeavor 
to make a sale of the property as a whole to private parties. 

“The Commissioner has been informed that the city 
counselor of Kansas City, Kansas, has expressed a doubt as 
to whether the United States can convey a good title to the 
cemetery grounds, for the reason that, under the treaty of 
January 31, 1855 (10 Stat., 1159), the Wyandotte tribe of 
Indians acquired the legal and equitable title to the land, 
as well as burial rights in the tract, and that the act of 
June 21, 1906, does not and can not forfeit or set aside the 
title of those persons to the property.” 

The conflicting theory is suggested in your letter to me 
that by a treaty of 1855 this land was irrevocably dedi- 
cated to the general public as a burving ground. The | 
treaty of January 31, 1855 (10 Stat., 1159), to which vou 
refer provides (section 2). that: 

“The Wyandotte Nation hereby cede and relinquish to 
the United States, all their right, title, and interest in and 
to the tract of country situate in the fork of the Missouri 
and Kansas rivers, which was purchased by them of the 
Delaware Indians. by an agreement dated the fourteenth 
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day of December, one thousand eight hundred and forty- 
three, and sanctioned by a joint resolution of Congress ap- 
proved July twenty-fifth, one thousand eight hundred and 
forty-eight, the object of which decision is, that the said 
lands shall be subdivided, assigned, and reconveyed, by 
patent, in fee simple, in the manner hereinafter provided 
for, to the individuals and members of the Wyandotte Na- 
tion, in severalty; except as follows, viz: The portion now 
enclosed and used as a public burying ground, shall be per- 
manently reserved and appropriated for that purpose.” 

You do not mention, however, a subsequent treaty, of 
February 23, 1867 (15 Stat... 513), with the Wyandottes, 
providing inter alia, that: 

“Whereas a portion of the Wyandottes, parties to the 
treaty of one thousand eight hundred and fifty-five, al- 
though taking lands in severalty, have sold said lands and 
are still poor, and have not been compelled to become citi- 
zens, but have remained without clearly recognized organ- 
ization, while others who did become citizens are unfitted 
for the responsibilities of citizenship; and whereas the 
Wyandottes, treated with in eighteen hundred and fifty- 
five, have just claims against the Government, which will 
enable the portion of their people herein referred to to begin 
anew a tribal existence: Therefore, it 1s agreed: * * * 

“ Art. 13. The United States will set apart for the Wyan- 
dottes, for their future home, the land ceded by the Senecas 
in the first article, to be owned by the said Wyandottes in 
common * * *, <A register of the whole people, resident 
in Kansas and elsewhere, shall be taken by the agent of the 
Delawares, under the direction of the Secretary of the Inte- 
rior, on or before the first of July, one thousand eight hun- 
dred and sixty-seven, which shall show the names of all who 
declare their desire to be and remain Indians, and ina tribal 
condition, together with incompetents and orphans, as de. 
scribed in the treaty of one thousand eight hundred and 
fifty-five; and all such persons, and those only, shall here- 
after constitute the tribe: Provided, That no one who has 
heretofore consented to become a citizen, nor the wife or 
children of any such person, shall be allowed to become 
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members of the tribe, except by the free consent of the tribe 
after its new organization, and unless the agent shall certify 
that such party is, through poverty or incapacity, unfit to 
continue in the exercise of the responsibilities of citizen- 
ship of the United States, and likely to become a public 
charge.” 

From an examination of a letter of the Commissioner of 
Indian Affairs to the Secretary of the Interior, dated Jan- 
uary 17, 1905, the report of the Commissioner for 1869 
(pages 33 and 463), and the treaty of 1867, I find that prac- 
tically the whole of the tribe of 1855 failed to become such 
resident allottees and citizens as the treaty of 1855 contem- 
plated. They had been and continued to be tribal Indians, 
and Congress» apparently accepting the actual facts as 
stronger than the project of the treaty, again recognized 
them as such Indians. The rights of third parties to their 
quickly-sold allotments do not seem to have been ques- 
tioned ; but in accordance with the fact, the Government, in 
and after 1867, recognized and treated with these people as 
a tribe of Indians, notwithstanding the treaty of 1855, and 
notwithstanding the tribal powers of government had been 
for several years latent in the individual members, necessi- 
tating a reorganization. 

Now, I do not accede to the proposition that the treaty 
of 1855 dedicated this land to “ the general public.” By it 
the title to all of the land of the tribe passed to the United 
States, to be subdivided and reconveyed to the Indians in 
severalty, “ except as follows, viz, the portion now inclosed 
and used as public burying ground shall be permanently re- 
served for that purpose. ” 

I see no indication in this provision of an intention to 
dedicate the land to “ the general public,” if, by that phrase, 
any and everyone, white. black, and Indian be intended. 
This land had been sold to the Wyandottes by the Delawares, 
another Indian tribe, who desired them as neighbors (9 
Stat., 337), and it was in 1855 an Indian burying ground. 
No reason is apparent why the Wyandottes, who were ex- 
pected to reside upon allotments around it, should have ex- 
pected or intended persons not belonging to their tribe to 
be buried in this cemetery. Probably the unlikelihood that. 
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any strangers would be interred there constituted the only 
reason why it was not deemed necessary to say explicitly 
in the treaty that only the Wyandottes should use the cem- 
etery or to qualify the phrase “ public burying ground ” by 
restricting it to their own use. “A cemetery may be either 
a public or a private one. The former is used by the gen- 
eral community, or neighborhood, or church, while the 
latter is used only by the family or a small portion of the 
community.” (Lay v. United States, 12 Ind., App., 362.) 

In my opinion, the Wyandottes in this treaty intended 
that this “ portion ” of ther land “ now inclosed and used 
as a public burying ground” should be “ reserved” for 
“that purpose,” that is, for their own burying purposes 
only. The evident intention was to continue the former 
use, not to authorize an entirely different one. 

If so, the Indians, having long since reorganized and re- 
moved to Indian Territory (now Oklahoma), with a few 
Insignificant exceptions, and their title, which, as you 
point out, was a right of occupancy, having been trans- 
ferred to the United States by the treaty of 1855, with the 
stipulation that these lands, then used as a burying ground, 
should be permanently “ reserved ” and appropriated for 
that purpose, it would seem that the fee title to this land 
has always been in the United States, subject, after 1855, 
to the right of the Wyandottes to use it for the purpose in- 
dicated. 

I think this right may now be regarded as abandoned, 
leaving the fee unincumbered and to be disposed of as to 
the Government may seem just and wise. If, however, the 
land belongs to the tribe, the Government can freely dis- 
pose of it for the benefit of the tribe. (Cherokee Nation v. 
Hitchcock, 187 U.S., 294.) | 

It would seem from recitals in the letter of the Commis- 
sioner of Indian Affairs, dated January 17, 1905, above 
mentioned, that “a majority of the members of the Wyan- 
dotte tribe in Indian Territory, present at a regularly 
called meeting of the tribe, held November 29, 1904, adopted 
a resolution authorizing the sale of said burying ground.” 

I venture to suggest that no harm could be done if you 
were to secure for the United States or any purchaser a 
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conveyance in the nature of a quitclaim deed from the 
Wyandottes in Oklahoma, who can probably be induced to 
give one with practical unanimity, and this measure might 
tend to remove any doubts as to the title, although I can 
find no sufficient reason for such doubts. 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE LNTERIOR. 


NAVAL OFFICIERS—RANK AND GRADE AT RETIREMENT. 


‘The act of June 29, 1906 (34 Stat., 554), providing for the retirement 
of certain officers of the Navy, authorizes their retirement with 
the rank of the next higher grade, which is that next above the 
rank held by them, respectively, at the time of retirement. 


DEPARTMENT OF JUSTICE, 
February 8, 1908. 

Sir: In an opinion rendered to your Department under 
date of January 13, 1908 (ante, p. 487), I held that cer- 
tain engineers officers of the Navy on the retired list were 
entitled, under the provisions of the act of June 29, 1906, 
to be so placed with a rank above that actually held by 
them at retirement, but declined to express an opinion as 
to the particular rank to which such officers are entitled 
in case the next higher grade to which they are advanced 
las more than one rank, because this was not involved in 
the question submitted. 

In your letter of January 27, 1908, to which, with its in- 
closures, [ have the honor to respond, you ask my further 
opinion as to the particular rank in the next higher grade 
to which these officers are respectively entitled when there 
is more than one rank in that grade. 

The particular case 1s this: In the engineer corps of the 
Navy there are the grades of chief engineer, passed assist- 
ant engineer, and assistant engineer. In the first of these 
there are four ranks—captain, commander, heutenant-com- 
mander, and heutenant—and in the second there are two 
ranks, viz, Heutenant, and leutenant, junior grade. Cer- 
tain passed assistant engineers, with the rank of lieutenant, 
were retired in the grade of chief engineer, the next higher 


The Secretary of the Navy. 497 


grade, but with no advance in rank, and certain assistant 
engineers, with the rank of heutenant, Junior grade, were 
retired in the grade of passed assistant engineers, the next 
higher grade, but also with no advance in rank. 

This Department having held that those officers were each 
e1titled, upon retirement, to a rank above that already held 
by them respectively, your present question is as to which 
of the ranks in the next higher grade those officers should 
.be advanced, respectively, under the act of 1906 above re- 
ferred to. 
~ It is understood that all these officers here referred to 
were on the retired list before and at the passage of the 
navy personnel act, which transferred the engineer corps 
from the staff to the line of the Navy, and are brought 
within the act of 1906 by the provision making that act 
applicable also to officers who were already on the retired 
list.. They must, therefore, be here treated as officers of the 
staff and not of the line. | 

The act of June 29, 1906 (34 Stat., 554), provides that 
certain officers of the Navy who served in the civil war, on 
retirement, may be “ placed on the retired list with the rank 
and retired pay of one grade above that actually held by 
him at the time of retirement.” 

This does not say expressly to which particular rank in 
the next higher grade the officer is entitled where there is 
more than one rank in that grade. But I have no doubt 
that, unless affected by the statutory provision referred to 
later, this provision is governed by the practice and usage 
of the Navy, prescribed and sanctioned by law, which re- 
quire that, in these grades of the service, except in cases 
otherwise especially provided. promotions be made from 
the lower to the next higher rank or grade. 

And in this case it is conceded by counsel for these offi- 
cers that, unless affected by other provisions, the statute in 
question would entitle these officers to be promoted only 
one rank, or step in rank, from that previously held. Thus, 
in their supplemental brief, they say: 

“Tf only one rank was appropriate to the advanced 
grade the officer would unquestionably take that rank; if 
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four ranks were appropriate, as they are, and there was no 
lnw determining which of the four an officer was entitled 
to have, he would doubtless take the rank next above that 
previously held.” 

This is doubtless correct. It remains, therefore, to ascer- 
tain if any law, in determining to which particular rank 
the officer is entitled, has changed this usual order of 
promotion. 

It is strenuously urged on behalf of these officers that 
sections 1485 and 1486, Revised Statutes, have this effect 
and give them a higher rank, so that, when credited with 
the length of service as there required, they are entitled to 
be placed on the retired list with a rank more than one step 
above that held at retirement; in other words, it is claimed 
that certain of these passed assistant engineers, with the 
rank of lieutenant, should have the grade of chief engineer, 
with the rank of captain, the highest rank in that grade. 
These sections are as follows: 

“ Section 1485. The officers of the staff of the Navy shall 
tuke precedence in their several corps, and in their several 
grades, and with officers of the line with whom they hold 
relative rank, according to length of service in the Navy. 

“Section 1486. In estimating the length of service for 
such purpose, the several officers of the staff corps shall, re- 
spectively, take precedence in their several grades and with 
those officers of the line of the Navy with whom they hold 
relative rank who have been in the naval service six years 
longer than such officers of said staff corps have been in said 
service; and officers who have been advanced or lost num- 
bers on the Navy Register shall be considered as having 
gained or lost length of service accordingly.” 

It seems to be certain that the portion above quoted of 
the act of June, 1906, makes the rank “ actually held ” by 
the officer at retirement the basis of whatever advancement 
is to be made. The rank actually held by these officers at 
that time was, in one class, that of leutenant, and in the 
other that of lieutenant. junior grade, so that any advance- 
ment must be made from those ranks respectively. 

Which is the actual rank of officers of the Navy, although 
relative in form, is defined by assrmilating it with the rank 
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of certain officers of the Army; and a brief consideration of 
this will aid in the solution of the question presented. 

Section 1466, Revised Statutes, fixing the relative rank 
of officers of the line and officers of the staff in the Navy, 
provides that a captain in the Navy shall rank with a 
colonel in the Army; a commander with lieutenant-colonel ; 
heutenant-commander with a major; lheutenant with a 
captain. <As these staff officers are, equally with those of 
the line, “ officers of the Navy,” as stated in that section, 
the provision applies as well to them as to officers of the 
line, and thus defines the rank in both branches of the naval 
service. And since the navy personnel act has eliminated 
the word “ relative ” in this connection, this is their actual 
rank. This merely defines the rank of these officers, by 
making the rank of a captain the same as that of a colonel, 
the rank of a commander the same as that of a major, and 
sO on. 

In the line of the Army, grade and rank in that grade are 
the same. That is, a colonel is in the grade of colonel, and 
has also the rank of colonel; and there is but one rank in 
that grade, namely, that of colonel. But as there are sev- 
eral colonels in that grade, their relative rank as between 
themselves is fixed by dates of commission. That is, a 
colonel with the earlier date will rank and take precedence 
of one in the same grade but with a junior commission; but 
all will still have the same rank of colonel. 

This is also the case in the line of the Navy. For ex- 
nmple, one in the grade of captain has also the rank of 
captain, a commander has the rank of commander, and so 
on. But there are several captains and several command- 
ers, and their relative rank as between officers in the same 
grade and rank is prescribed; vet there is only one rank of 
captain, one of commander, and so on. In the staff of the 
Navy this is different. As above stated, in the grade of 
chief engineer there are four ranks, captain, commander, 
heutenant-commander, and Heutenant; and in the grade of 
passed assistant engineer there are two ranks, heutenant, 
und lieutenant, junior grade. 

Now as the actual rank of all officers of the Navy has 
been fixed. as shown above, by section 1466, Revised Stat- 
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utes, and as there are, in the staff corps, several officers of 
the same grade and rank, as captain, commander, etc., it 
was necessary that their relative rank, as between them- 
selves and officers of the same rank in the line, be fixed 
and determined. 

This is done by sections 1485 and 1486, and is determined. 
not by relative dates of commission, but by length of service 
in the Navy. <As above set forth, these sections do not at- 
tempt or purport to fix the actual rank which staff officers 
hold in the Navy, or to change that rank as fixed by sec- 
tion 1466, but merely define the relative rank which these 
officers have as between themselves and with the officers of 
the same rank in the line. Thus— 

“The officers of the staff corps of the Navy shall take 
precedence in their several corps and in their several grades 
and with officers of the line with whom they hold relative 
rank, according to length of service in the Navy.” 

That is, officers of the same rank shall, as between them- 
selves, take precedence according to their length of service. 
Yhus, a captam in a staff corps will take precedence of a 
euptain in the same, or a different corps, or a captain in the 
line whose service in either case has been for a shorter time 
than his. But in estimating this length of service the staff 
officer is, under section 1486, credited with six vears more 
of service than tlre line officers, thus giving the staff officer 
precedence of the line officer of the same rank who have 
not served six vears more than he; while, as between staff 
officers, actual length of service determines the order of 
precedence. 

But there is nothing in these sections which gives to 
length of service, either actual or comparative. the effect of 
promoting an officer to a higher actual rank. Promotions 
mn rank are regulated by different provisions. They merely 
fix the relative rank or precedence between officers of the 
same rank, and who, but for this, would have been equal 
in rank and precedence. And the use of the word “ preced- 
ence” instead of “rank” is also significant as showing 
that this was the purpose of the section. 

By section 2 of the navy personnel act (30 Stat., 1005) 
engineer officers with the rank of captain. commander, or 
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lieutenant-commander, take rank in the line of the Navy 
uccording to the date at which they attained such relative 
rank. But, as this act transfers the engineer corps to the 
line, and refers only to rank in the line, I do not think this 
provision of importance to the question here considered. 

The officers here referred to were on the retired lst before 
and at the passage of the act of 1906, and no claim is made 
that they were not retired with the rank to which they were 
entitled. And it appears to be certain that, by the express 
terms of the act, that rank which they then actually held 
is the rank from which whatever advancement is contem- 
plated must be made. 

' There are two answers to the claim made that the rank 
and status of these officers are affected by the promotion of 
their date men on the active list. 

By the act of March 2, 1867 (14 Stat., 517), it is enacted: 

“ That officers on the retired and reserve lists of the 
Navy shall be entitled to promotions as their several dates 
upon the active hsts are promoted; but such premotions 
shall not entitle them to any pay.” 

But by the act of August 5, 1882 (22 Stat., 286), it is 
provided— 

“Hereafter there shall be no promotion or increase of 
pay in the retired list of the Navy, eut the rank and pay of 
officers on the retired list shall be the same that they are 
when such officers shall be retired.” 

And that the officers here considered are not entitled to 
any promotion, under the act of June 29, 1906, by reason 
of the promotion of their date men, or because of any 
vacancy, is made certain by the express terms of that act, 
which makes the rank actually held at retirement the basis 
of any advancement. It is, therefore, my opinion that the 
rank and status to which these officers are entitled are not 
affected by anything which has transpired in the active list 
in the way of promotion or vacancy since their retirement. 
And I am quite unable to see that sections 1485 and 1486, 
Revised Statutes, have anything whatever to do in deter- 
mining whether their advancement should be that of one 
rank or more than one, or that they interfere with or affect 
the usual order of promotion of such officers in the Navy. 
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I have, therefore, to advise you that these officers should 
have been each advanced with the rank of the next higher 
grade, which is next above the rank held by him at retire- 
ment, for I have no doubt that Congress intended an ad- 
vancement of but one rank. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


CIVIL, SERVICE LAW—TEMPORARY APPOINTMENTS. 


The temporary force of employees, to be selected and employed by 
Secretary of the Interior, as provided in the act of June 22, 1906 
(34 Stat., 429, 4380), for the reproduction of the records and files 
of the offices of surveyor-general and register and receiver of the 
land office at San Francisco, Cal., which were destroyed by the 
earthquake and fire, and the persons to be sclected by the Secre- 
tary of the Interior, under the act of Mareb 4, 1907 (34 Stat., 
1333), to make transcripts of records and plats in the General 
Land Office, must be appointed as a result of open competitive 
exaniinations, held under the provisions of the civil service law. 

Under the existing civil service rules, all places in the executive 
civil service, except those mentioned in Schedule ‘‘A” and except 
persons employed merely as laborers and persons whose appoint- 
ments are subject to confirmution by the Senate, must be ap- 
pointed as a result of open competitive examinations, held under 
the provisions of law. 

Congress may at any time it deems proper exempt any position or 
any class of positions from the operation of the civil service act, 
but to do this it must use language indicating clearly and affirma- 
tively its intention to do so. 

Where Congress in an appropriation act makes use of the very term 
employed in the civil service act in describing appointments to be 
made in accordance with its provisions, it is manifest that there 
was no intention to waive the requirements of the civil service 
law. 

Congress may prescribe qualifications for office and require that ap- 
pointments shall be made from among those who have shown by 
proper tests to have those qualifications. 


DEPARTMENT OF JUSTICE, 
February 12, 1908. 


Sir: Upon the request of the Civil Service Commission 
you have transmitted for my consideration and opinion 
certain papers in relation to the classification. by Executive 
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order, of 62 persons employed in the General Land Office as 
a temporary force. 

Of your power to classify these persons there can be no 
question, but I understand that my opimion is desired as 
to their status, or more particularly as to the effect of the 
acts providing for their employment. These acts read as 
follows: 

“ For temporary force, to be selected and employed by 
the Secretary of the Interior, for the reproduction of the 
official records of United States surveys, tracings of town- 
ship plats, diagrams, copying of field notes, and correspond- 
ence, constituting the records and files of the offices of sur- 
veyor-general and register and receiver at San Francisco, 
California, which were destroyed by earthquake and fire on 
the eighteenth day of April, nineteen hundred and six, 
namely: Twelve clerks, qualified as draughtsmen, at one 
thousand two hundred dollars per annum each; fifty 
copyists, at nine hundred dollars per annum each; and one 
messenger at six hundred dollars per annum; in all, sixty 
thousand dollars, to be immediately available.” (34 Stat., 
429, 430.) 

“ TRANSCRIPTS OF RECORD AND PLATS, GENERAL LAND OF- 
FicE: For furnishing transcripts of records and plats, to 
be expended under the direction of the Secretary of the 
Interior, eighteen thousand seven hundred and twenty dol-: 
lars: Provided, That persons employed under this appro- 
priation shall be selected by the Secretary of the Interior 
at a compensation of two dollars per day while actually 
employed, at such times and for such periods as the ex- 
igencies of the work may demand.” (34 Stat., 1333.) 

That Congress may prescribe qualifications for office, 
and require that appointments shall be made from among 
those who have been shown by proper tests to have those 
qualifications, is well settled (13 Op., 516). It is equally 
clear that by the enactment of section 1758, Revised Stat- 
utes, and of the civil service law (22 Stat., 403), Congress 
authorized the President to make rules which should be 
binding on appointing officers in the Executive Depart- 
ments. 
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Acting under this authority you have promulgated a rule 
which reads as follows: 

* The classified service shall include all officers and em- 
ployees in the executive, civil service of the United States, 
heretofore or hereafter appointed or employed, in posi- 
tions now existing or hereafter to be created, of whatever 
function or designation, whether compensated by a fixed 
salary or otherwise, except persons employed merely as 
laborers, and persons whose appointments are subject to 
confirmation by the Senate.” (Rule 2, Civil Service Rules, 
April 15, 1903.) 

Under this rule the employees of the General Land Of- 
fice referred to in the communication of the Civil Service 
Commission are clearly in the competitive classified serv- 
ice, unless the sections of the statute providing for their 
employment specifically takes them out. 

If these statutes and the civil service act can be read 
together so as to give effect to both, such course must be 
adopted. In the case of Frost v. Wenie (157 U. S., 58), 
Mr. Justice Harlan, speaking for the court, said: 

«* * * And where two statutes cover, in whole or in 
part, the same matter, and are not absolutely irreconcil- 
able, the duty of the court—no purpose to repeal being 
clearly expressed or indicated—is, if possible, to give effect 
to both. /n other words, it must not be supposed that the 
legislature tntended by a latcr statute to repeal a prior one 
on the same subject, uniess the last statute is so broad in 
its terms and so clear and caplicit in its words as to show 
that it was intended to cover the whole subject, and, there- 
fore, to displace the prior statute.” 

Manifestly the statutes now under consideration can all 
be read together, and that being so it 1s the duty of courts 
and executive officers to adopt the construction which per- 
mits this. 

In 25 Op., 343. my predecessor, Attorney-General Moody, 
said: 

“And I deem it equally certain that when a general law 
prescribes what persons may be appointed to any class or 
kind of office or place, the time or manner of their ap- 
pointment. the tenure of their office, their qualifications 
or the test of their qualifications and fitness, any appoint- 
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ment of that kind thereafter authorized, must, unless other- 
wise provided, be made with reference to and in conformity 
with the requirements of such general law. I think it a 
inistake to suppose that, in order to bring such appoint- 
ments within tLe purview of the general law, it would be 
necessary to state specifically in the act authorizing them 
that they are to be made as thus prescribed, or as provided 
by law, or that such idea be expressed in any form. On 
the controry, [ think that in order to exempt such appoint- 
ments from the operation of the general law, a specific 
exemption therefrom would be required. 

“‘ Indeed, as a general rule, it may be said that in every 
statute authorizing or requiring a certain act there Is im- 
plied, as if there written, the direction that such act. shall 
be done with reference to and in conformity with existing 
laws on the subject, if there are any. All laws in pari ma- 
teria should be construed together, and so as to give force 
and effect to all and to not conflict with each other. 

“Nor can I agree with the contention that the clauses 
above quoted of the appropriation act either repeal by im- 
plication or in anywise modify any portion of the civil 
service act. Indeed, I see nothing in the clauses quoted at 
all incompatible or inconsistent with the civil service act. 
Both may stand ‘and operate together. The former gives | 
to the Superintendent of the Military Academy the power 
to appoint the engineer and assistant engineer, and the lat- 
ter prescribes a class from which such appointees must be 
selected.” 

It is true that, in a subsequent opinion, he held (25 Op., 
414) that when the phraseology of the appropriation act 
for the ensuing year was changed so that it read that the 
employees, in regard to whose status the earlier opinion 
was rendered, should be “selected and appointed” by the 
Superintendent, the words used were sufficient to take them 
out of the operation of the civil service law. He said: 

“The change of language in this appropriation, follow- 
ing, as it does, the promulgation of the opinion of this 
Department that the provisions of the act of 1904 did not 
authorize the appointment of the persons appropriated for, 
without reference to the civil service, is significant and con- 
trolling as to the intent of Congress.” 
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The opinion did not hold, however, that the mere use 
of the word “ selected ” was sufficient in itself to authorize 
the appointing officer to choose the employees without 
regard to the civil service rules. In that instance Con- 
gress had first made an appropriation for “an engineer 
* * * to be appointed by the Superintendent of the 
United States Military Academy.” The Atorney-General 
held that the use of the word “ appointed ” was not suffi- 
cient to except the position from the operation of the civil 
service rules. The year after this opinion had been given 
Congress again made an appropriation for the salary of an 
engineer, following the language of the earlier act word 
for word except for the provision that he should be 
“selected and appointed” by the Superintendent. Mani- 
festly it was intended in some way to change the method 
of appointment, and the most reasonable supposition was 
that the place was to be filled by the Superintendent. with- 
out regard to the civil service regulations. 

I have also considered the opinion of Attorney-General 
Griggs (22 Op., 556), but find nothing there decided which 
is inconsistent with what I have previously said. The 
section there ander consideration, which was part of the 
bill making appropriations for the sundry civil expenses 
of the Government, reads as follows: 

“Office of the Secretary: For temporary typewriters and 
stenographers in the Department of State, to be selected 
by the Secretary, two thousand dollars, to be immediately 
available.” 

The opinion of Mr. Griggs was that under this section 
appointments could be made without regard to the civil 
service rules. This opinion rested on the ground that 
the services were “ extraordinary and unusual ” and that 
“the Secretary should be unimpeded in his speedy selec- 
tion of his force.” The act was passed during the Spanish 
war, when a considerable number of appointments had 
been expressly authorized by Congress without comphance 
with the civil service rules. In view of the combination 
of exceptional circumstances existing at the time it 1s alto- 
gether probable that Congress intended to allow the Secre- 
tary of State the same latitude that had been given others. 


ee oe - 


The Secretary of the Treasury. 507 


No such extraordinary circumstances exist here. 

The civil service act itself provides, section 2, paragraph 
2, clause 2, that “ all the offices, places, and employments so 
arranged or to be arranged in classes shall be filled by selec- 
tions according to grade from among those graded highest 
as the results of such competitive examinations.” 

Where Congress in an appropriation act makes use of 
the very term employed in the civil service act in describ- 
ing appointments to be made in accordance with its pro- 
visions it is manifest that there was no intention to waive 
the requirements of the latter statute. 

I am of opinion, therefore, that under the existing 
civil service rules all places in the executive civil service, 
except those mentioned in schedule “.A,” and except per- 
sons employed merely as laborers, and persons whose ap- 
pointments are subject to confirmation by the Senate, must 
be appointed as a result of open competitive examinations, 
held under the provisions of the law. Congress may, of 
course, at any time it deems proper, exempt any position 
or any class of positions from the operation of the act, 
but to do this it must use language indicating clearly and 
affirmatively its intention that the civil service rules 
should not be applied. 

Respectfully, 
CHARLES J. BONAPARTE. 

The PRESIDENT. 


AFFIXING CORPORATE SEALS TO BONDS — ACKNOWL- 
EDGMENT. 


A corporation may adopt for the purpose and use a seal other than 
its corporate seal on a bond so as to make the bond a corporate 
deed of the corporation. 

An agent of a corporation, appointed by an instrument under the 
corporate seal of the corporation, may, on its behalf, adopt a 
special seal so as to make it, in executing the purpose for which 
he was appointed, the corporate seal of the corporation. 

An acknowledgment of a bond is not necessary. 


DEPARTMENT OF JUSTICE, 
February 15, 1908. 
Sir: I have the honor to acknowledge receipt of your 
letter of the 27th ultimo, in which vou ask my opinion 
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as to the necessity of affixing corporate seals to bonds 
executed by corporate principals or sureties in cases where 
such corporations are provided with seals, and whether it 
ts desirable that bonds be acknowledged in any case. 

As I understand your first question, it involves the fol- 
lowing points: 

1. Supposing a corporation to have a corporate seal 
formally adopted as such by the legal act of the corpora- 
tion, can it use another seal pn a bond so as to make such 
bond a corporate deed of the said corporation by adopting 
said other seal as its corporate seal for this special occa- 
sion ¢ 

2. If the first question be answered in the affirmative, 
can an agent of the corporation appointed for the purpose 
by an instrument itself under the corporate seal, adopt, 
on behalf of the corporation, the special seal above men- 
tioned so as to make it, for the particular occasion, the 
corporate seal of the corporation? 

The term bond ex +2 termini imports a sealed instru- 
ment, and, as a general rule, independent of any statute 
providing otherwise, sealing is necessary to constitute a 
perfect bond. (5 A. & E. Encyc. Law, 2d ed., 736; State 
v. Humbird, 54 Md., 327; Chilton v. People, 66 Ill., 501; 
Barnet v. Abbott, 53 Vt., 120.) 

The seal is not a mere formality of execution but a mat- 
ter of substance, which gives to the paper certain legal 
effects which can not be attached to an unsealed paper. 
(Harman v. Harman, 11 Fed. Cas., 580. See also U.S. v. 
Linn, 15 Pet., 290, 311; and Jfoses v. U. S., 166 U. S., 580.) 

In Afill Dam Foundry Co. v. Hovey (21 Pick., 428) the 
Supreme Court of Massachusetts said: 

-* Now seals are in fact affixed to the mstrument. pro- 
duced, and the legal presumption is that they were placed 
there as the seals of the parties. That presurnption must 
prevail until it is rebutted by competent evidence. 

“Tt has been said that the seal does not appear to be 
one of a corporation. But a corporation, as well as an 
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individual person, may use and adopt any seal. They need 
not say that it is their common seal.” 

If a seal is necessary to a corporate contract and auther- 
ity 1s shown from the corporation to attach its seal therete. 
it is by no means ind@Jspensable that use should be made 
of the common seal of the corporation. Any other seal 
would have the same effect if adopted by the corporation, 
and this is ordinarily established by showing authority 
to execute a contract on behalf of the company under seal, 
and the fact of attaching some seal to the name of the cor- 
poration with the intent to seal on its behalf. (A. & E. 
Encye. Law, 2d ed., vol. 7, p. 692; Eureka Co. v. Bailey 
Co., 11 Wall., 491; Zenney v. Lumber Co., 438 N. H., 343, 
350; Baptist Society v. Clapp, 18 Barb. (N. Y.), 49.) 

In the case of the District of Columbia v. Camden [ron 
Works (181 U. S., 460) the Supreme Court, concurring 
in the decision in A/ill Dam Foundry Co. v. Hovey (21 
Pick., 428), said: 

“As to private corporations, where authority is shown 
to execute a contract under seal, the fact that a seal is at- 
tached with intent to seal on behalf of the corporation is 
enough though some other seal than the ordinary common 
seal of the company should be used. (Railroad Co. v. 
[Tooper, 160 U. S., 518; Stebbins v. Merritt, 10 Cush., 27, 
34; Bank vy. Railroad Co., 30 Vt., 159; Tenney v. Lumber 
('0., 43 N. H. 343; Porter v. Railroad Co., 37 Maine, 349.)” 

The authorities cited hold that a corporation may use 
and adopt a seal other than its corporate seal, so as to make 
such bond a corporate deed of the corporation. I, there- 
fore, answer the first question in the affirmative. 

The expressed intention of the corporation under its seal 
is to authorize the agent to execute the bond, to sign the 
corporate name, so as to lawfully bind the corporation to 
all intents and purposes as 1f done by the duly authorized 
officers of the corporation. 

In general, a principal is bound by the acts of his agents 
within the authority actually given, which includes not 
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only the precise act expressly authorized, but also whatever 
usually belongs to the doing of it, or is necessary to its per- 
formance. (A. & E. Encyc. Law, 2d ed., vol. 1, p. 988; 
Le Roy v. Beard, 8 Now., 467; Caswell v. Cross, 120 Mass., 
d45; Webster v. Clark, 30 N. IL, 245; Parker v. Saratogu 
County, 106 N. Y., 392.) 

The corporation having a seal, the authority granted 
the agent to sign its name and to execute the bond carries 
with it the authority to affix the seal of the corporation, or 
a seal adopted by the corporation, and thus complete the 
execution of the bond. 

As we have seen, a corporation may use its common seal 
or may adopt another or special seal. The fact that the 
agent, upon his own initiative, adopts a seal in behalf of 
the corporation and uses that seal, or uses a seal adopted 
and furnished by the corporation, would not affect the 
validity of the bond, if authority, under seal, to execute the 
bond is in evidence and some seal is attached to the bond 
with intent to seal in behalf of the corporation. 

The second question is also answered in the affirmative. 

As to your remaining question, an acknowledgment is 
the act of one who executes a deed in going before some 
competent officer or court and declaring it to be his act and 
deed. The functions of an acknowledgment are twofold, 
to authorize the deed to be given in evidence without fur- 
ther proof of its execution, and to entitle it to be recorded. 
(Bouvier’s Law Dict. (Rawle), 66; see also Znsurance Co. 
v. Nelson, 103 U.S... 544; Hitz v. Jenks, 123 U. S., 297.) 

Bonds differ from deeds in that the former are not re- 
quired to be recorded. For that reason no acknowledg- 
ment as to them is, in my opinion, necessary. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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ADDITIONAL PASSED ASSISTANT AND ASSISTANT PAY- 
MASTERS—DISTRIBUTION IN GRADES. 


The number of passed assistant and assistant paymasters in tne 
Navy to be appointed in each of the two grades under the act of 
March 3, 1903 (32 Stat., 1197), not being prescribed by that act, 
is necessarily left to Executive discretion, to be controlled by 
the general terms and regulations providing for the advancement 
of officers in the naval service. 

Nor is it required that the relative proportion of officers in each of 
those two grades shall remain always the same, a change in the 
proportion being within the discretion of the Executive, unless 
controlled by general laws or regulations. 


DEPARTMENT OF JUSTICE, 
February 19, 1908. 

Sirs: I have the honor to respond to the request made in 
your letter of February 17, 1908, for an official opinion 
upon the case there stated. 

It appears that the act of March 38, 1903 (32 Stat., 1197), 
provides: - 

“There shall be * * * twenty-six additional passed 
assistant and assistant paymasters, in all ninety-six,” in the 
active list of the Navy. 

The act nowhere defines the number of those officers, 
which are to be added to each of the two grades, but merely 
‘the number which, in the aggregate, are to be added to 
both, and your question 1s, “ whether, in view of the statute 
cited, * * * the advancement of assistant paymasters 
to the grade of passed assistant paymaster may be deter- 
mined by Executive discretion, upon nomination by the 
President and confirmation by the Senate.” 

This question must be answered in the affirmative, with 
the proviso that such discretion is controlled by the general 
terms and regulations providing for the advancement of 
officers in the naval service, and is not affected by the act 
of March 3, 1903. 

As the act referred to does not prescribe the number of 
officers to be added im either of the two grades, this is nec- 
essarily left to Executive discretion in view of all the cir- 
cumstances and exigencies of the service. And it is not 
required that the relative proportion of officers in these 
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grades shall remain always the same; any change in this 
proportion is within the discretion of the Executive unless 
controlled by general laws or regulations. 

In brief, the act of March 3, 1903, does nothing more 
than add a certain number in the aggregate to the officers in 
these two grades, and leaves any other question to be gov- 
erned by the general laws and regulations of the naval 
service and the determination of the President. | 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE NAVY. 


GOVERNMENT HOSPITAL FOR INSANE — MAINTENANCE 
OF INSANE INMATE OF NATIONAL SOLDIERS’ HOME. 


Where an inmate of the National Soldiers’ Home becomes insane 
and is transferred to the Government Hospital for the Insane, 
the pension received by such inmate is to be devoted to his 
maintenance and treatment at the hospital; and the excess cost 
of such maintenance and treatment over the amount of his pen- 
sion is to be paid from funds appropriated for such hospital. 


DrEPARTMENT OF JUSTICE, 
February 20, 1908. 

Sir: In your letter of the 8th instant, to which I have 
the honor to reply, you request my opinion whether, in 
case an inmate of the National Soldiers’ Home becomes 
insane and is transferred to the Government Hospital for 
the Insane for maintenance and treatment, and his pension 
does not equal the cost of such maintenance at the estab- 
lished rate of $6.66 per month, the excess of such cost over 
the amount of the pension should be paid from the funds 
of said home, or from those of the Government Hospital. 

The act of July 7, 1884 (23 Stat., 213), expressly pro- 
vides for the admission into the Government Hospital for 
the Insane, and for the maintenance and treatment there, 
of inmates of the National Soldiers’ Home who have be- 
come insane. And the act further provides that the cost 
of such maintenance and treatment shall be borne by said 
home. 
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It is obvious that, unless the act of February 20, 1905 
(33 Stat., 731), has provided differently as to insane in- 
mates of the National Home, the entire cost of this mainte- 
nance and treatrent in the Government Hospital must be 
borne by the National Home, as provided in the act of 
July 7, 1884 (supra), and the question here is as to the 
extent to which this later act has changed this provision. 

The first portion of this act relates only to insane inmates 
of volunteer soldiers’ homes and provides for their adinis- 
sion into the Government Hospital, but some of its pro- 
visions seem to have a broader application and to apply to 
all inmates of the hospital, including those from the 
National Soldiers’ Home. Thus— 

“ During the time that any pensioner shall be an inmate 
of the Government Hospital for the Insane all money due - 
or becoming due upon his or her pension shall be paid by. 
thé pension agent to the superintendent of the hospital, 
upon a certificate by such superintendent that the pen- 
‘sioner is an inmate of the hospital and is living, and such 
pension money shall be by said superintendent disbursed 
and used, under regulations to be prescribed by the Secre- 
tary of the Interior, for the benefit of the pensioner, and, 
in the case of a male pensioner, his wife, minor children,and 
dependent parents, or, if a female pensioner, her minor 
children, if any, in the order named, and to pay his or her 
board and maintenance in the hospital; the remainder of 
such pension money, if any, to be placed to the credit of 
the pensioner.” 

It is manifest that the words “ during the time that any 
pensioner shall be an inmate of the Government Hospital 
for the Insane, all money due or becoming due upon his or 
her pension” apply, in their ordinary sense, as well to 
those inmates from the National Soldiers’ Home as to those 
from the homes for volunteer soldiers. That this expres- 
sion is not restricted to the latter class is also manifest 
from the fact that, in the latter portion of the act, pro- 
vision is expressly made for the disposition of the pensions 
of such inmates from the volunteer homes. And in the 
case of Logue v. Fenning, recently decided in the court of 
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appeals for the District of Columbia, it is held that this 
language should be taken as it reads and to apply to all 
insane pensioners in the Government Hospital. 

Taking this as the correct interpretation, it 1s clear that 
this act takes from the National Soldiers’ Home the pen- 
sion of an insane inmate who is transferred to the hospital, 
and devotes, as far as necessary under such regulations as 
may be prescribed, to his maintenance and treatment at 
the hospital, thus making the only provision that Congress 
then desired to make for such maintenance. The Congress 
did not therefore then leave still in force the provision of 
the act of July 7, 1884, that all the expense of such main- 
tenance should be borne by the soldiers’ home. And if this 
provision was not thus left in force it follows that it 1s 
not in force as to any excess of such cost of maintenance 
over the amount of a pension. 

I do not see how these two provisions for the payment 
of this cost of maintenance and treatment can stand to- 
gether; and I am of opinion that, in the act of 1905, Con- 
gress made all the provisions that it intended for the cost 
of maintenance and treatment of insane inmates of the 
National Soldeirs’ Home at the Government Hospital, so 
that they must be there maintained and treated, as re- 
quired by law, whether the several amounts of their pen- 
sions are sufficient to pay therefor or not; and that the cost 
thereof should be paid from funds appropriated for the 
hospital, except so far as paid from pensions. 

Respect fully, 
CHARLES J. BONAPARTE. 

The Secrerary or War. 


STATE DEPARTMENT—COST OF PRINTING SLIP LAWS. 


The cost of printing in slip form the 500 copies of all laws fur- 
nished the State Department under section 56 of the act of Jan- 
tary 12, 1895 (28 Stat... 609), should not be charged against the 
allotment of appropriation for printing and binding for that 
Department. 

The phrase “documents or reports.” as used in the resolution of 
March 30, 1906 (34 Stat., S25). prescribing the appropriation or 
allotment out of which the cost of printing und binding of docu- 
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ments or reports emanating from the Executive Departments, 

. bureaus, and independent offices of the Government shall be paid, 
is restricted to “ Executive documents and reports,” and does not 
embrace the printed laws authorized by section 56 of the act of 
January 12, 1895. 

Neither does the language of paragraph 7 of the act of March 1, 
1907 (34 Stat., 1013), prescribing the appropriation or allotment 
out of which the cost of printing any document or report there- 
after printed by order of Congress shall be paid, when read in 
connection with section 56 of the act of January 12, 1895, refer to 
statutes, resolutions, or treaties. ‘ 


DEPARTMENT OF JUSTICE, 
March 3, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of February 19, in which you request my opinion 
relative to the legality of the charge by the Public Printer 
against the allotment of the State Department for paper 
and press work on the copies of an act of Congress fur- 
nished the State Department. 

The facts are that the State Department, being the custo- 
dian of the original laws and treaties, and charged by the 
statutes with their promulgation (sections 210, 3803, 3805, 
Revised Statutes), has customarily received from the Pub- 
lic Printer, under section 56 of the printing. act of 1895 (28 
Stat., 601, 609) covering the printing and distribution of 
public and private laws, 500 copies of all laws, for which 
no charge has heretofore been made against the allotment 
of the State Department. But recently the Public Printer 
has construed the resolution of March 30, 1906, as requiring 
him to charge against the allotment for printing and bind- 
ing for the State Department the cost of the 500 copies of 
the laws distributed to that Department under the act of 
1895, end he has announced his intention of continuing to 
make this charge in accordance with his construction of 
the law. 

The resolution of 1906 (34 Stat., 825) provides: 

“That hereafter, in the printing and binding of docu- 
ments or reports emanating from the Executive Depart- 
ments, bureaus, and independent offices of the Government, 
the cost of which is now charged to the allotment for print- 
ing and binding for Congress, or to appropriations or 
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allotments of appropriations other than those made to the 
Executive Departments, bureaus, or independent offices of 
the Government, the cost of illustrations, composition, 
stereotyping, and other work involved in the actual prepa-’ 
ration for printing, apart from the creation of manu- 
script, shall be charged to the appropriation or allotment 
of appropriation for the printing and binding of the De- 
partment, bureau, or independent office of the Government 
in which such documents or reports originate; the balance 
of cost shall be charged to the allotment for printing and 
binding for Congress, and to the appropriation or allot- 
ment of appropriation of the Executive Department, bu- 
reau, or independent office of the Government, in propor- 
tion to the number delivered to each, * * *” 

It seems to me patent upon the face of the resolution 
that it does not refer at all to the laws defined and pro- 
vided for by section 56 of the printing act of 1895, but only 
to executive documents or reports. Indeed, it seems that 
the phrase “ documents or reports’ would not embrace the 
printed laws. For example, section 54 of the act of 1895 
provides for the printing and distribution of House and 
Senate “documents and reports;” section 55 for “ bills 
and resolutions ” of the Senate and I{fouse; section 56 for 
“laws and treaties.” A paragraph of section 73 (28 Stat., 
G12, 613) refers to “documents, bills, and resolutions,” 
differentiating them. 

But it is not necessary for me to pass upon this point 
and determine whether the word “ document” in the act 
of 1895 is used specifically, referring only to the so-called 
legislative and executive documents, or generically like the 
word “ publication ” so as to include a bill or act; for how- 
ever that may be, the resolution of 1906 is certainly re- 
stricted to exccutive documents and reports. Conse- 
quently, even if “ document or report ” includes the “ laws ” 
of section 56 of the act of 1895, the cost of the printing of 
the same would be chargeable under paragraph 7 of the 
act of March 1, 1907 (34 Stat., 1012, 1013), which provides 
that— 

“The cost of the printing of any document or report 
hereafter printed by order of Congress which can not 
under the provisions of Public Resolution Numbered Thir- 
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teen, Fifty-ninth Congress, first session, approved March 
thirtieth, nineteen hundred and six, be properly charged 
to any other apprepriation or allotment of appropriation 
already made, it shall, upon the order of the Joint Com- 
mittee on Printing, be charged to the allotment of appro- 
priation for printing and binding for Congress.” 

I may add that the language of this paragraph, “ the 
cost of the printing of any document or report hereafter 
printed by order of Congress,” implies very persuasively, 
read in connection with section 56 of the act af 1895, that the 
language does not refer to statutes, resolutions, and treaties. 

If this act of 1907 does not, however, give authority for 
charging the cost of printing the laws to the Congressional 
allotment, because document or report does not include 
laws, I am not called upon to point out the appropriation 
act or other statute (if any exists) which is the affirmative 
authority for charging the cost of printing the laws in 
question to the Congressional allotment or any other, but 
I am very clear in my conclusion that the charge is improp- 
erly and illegally made against the State Department un- 
der the resolution of 1906. This is not only the proper 
legal conchision, in my opinion, upon scrutiny of the law 
itself, but 1t accords with the reason and justice of the case, 
since the State Department is merely the source of supply 
to Government officers and others for the slip laws and 
treaties, and is charged with the certification thereof when 
necessary, and receives the 500 copies prescribed by the 
law for that purpose and not especially for its own use. 

Respectfully, 
CHARLES J. BONAPARTE. 


The Secretary Or STATE. 


INTERNAL REVENUE OFFICERS—DUTY AS TO TESTIFYING 
IN CASES OF FRAUD UPON THE REVENUES. 


The Commissioner of Internal Revenue has no authority to define 
and limit the official duties of deputy collectors and internal- 
revenue agents by providing that, while it shall be a part of their 
official duties to appear before United States commissioners and 
Federal grand juries in cases involving frauds against the reve 
nue laws, up to the time when the parties charged are bound over 
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to or held by a grand jury, after a prima facie case has been made 
out and the accused has been so bound over or held, such attend- 
ance shall not be a part of their official duties, and they should 
respond, in such cases, as a rule, only to a regular subpena and 
attend “ slmply. as a witness.” 

The Secretary of the Treasury would not be authorized to approve 
of such a ‘definition and limitation of the duties of deputy col- 
lectors and internal-revenue agents, for the reason that section 
3163, Revised Statutes, makes it the duty of all such officers to 
aid in the prevention, detection, and punishment of any frauds in 
relation to the collection of internal-revenue taxes, and these 
duties are not finished when a “ prima facie case has been made” 
ugainst the offender. 

There is no sound distinction between such officers testifying to 
facts within their knowledge before a United States commissioner 
or a Federal grand jury, for the purpose of having the uccused 
bound over to court or indicted, and their afterwards testifying 
upon the trial in the court. 

Section 321, Revised Statutes, while relating generally to ‘ matters 
pertaining to the assessment and collection of internai revenue,” 
does not authorize a limitation of the duties of internal-revenue 
officers and agents in special matters otherwise provided by law. 


DEPARTMENT OF JUSTICE, 
March 10, 1908. 

Sir: In a recent letter you state: 

“The Comptroller of the Treasury has decided that a 
deputy collector or other internal-revenue officer, attending 
before a court or grand jury in the performance of his duty 
to aid in the punishment of violations of the internal-reve- 
nue laws, whether attending there upon the order of his 
superior officer, or upon the request of the United States 
attorney, or in response to a subpoena of the court, is to be 
paid his usual compensation and actual necessary expenses 
or allowance in lieu thereof from 4nternal-revenue appro- 
priations and not from the judiciary fund; but that when 
such officer attends before the court or grand jury * simply 
as a witness,’ and not in the ordinary discharge of his du- 
ties to secure the punishment of frauds, he is to be paid as 
a witness from the judiciary fund. 

“ The Commissioner of Internal Revenue claims the right 
to decide when the officer attends before the court or grand 
jury merely in the performance of his official duty to se- 
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cure the punishment of offenders and when he appears there 
‘simply as a witness’ and not in the performance of his 
official duty; and, hence, to substantially decide out of 
which appropriation the officer is to be paid.” 

You thereupon request an expression of my opinion “ as 
to whether this claim of the Commissioner of Internal 
Revenue is well founded, and whether his decision in the 
premises is conclusive upon the Comptroller.” 

You also transmit with your letter the papers in a case 
actually pending in your Department, in which this 
question has arisen, from which it appears that while the 
above-mentioned decision of the Comptroller of the Treas- 
ury was on June 6, 1907, promulgated by the Commissioner 
of Internal Revenue, with your approval, as Treasury 
Circular No. 700, and while the authority of the Comp- 
troller to render this decision is not questioned, the Com- 
missioner of Internal Revenue now desires, if thereto 
authorized, and subject to your approval, to define and 
limit the official duties of deputy collectors and internal- 
revenue agents by providing that, while it shall be a part 
of their official duties to appear before United States com- 
missioners and Federal grand juries in cases involving 
frauds against the revenue laws, up to the time when the 
parties so charged are held or bound over by the United 
States Commissioner or the grand jury, on the other hand, 
if their evidence is needed or desired after a prima facie 
case has been made out and the accused has been held or 
bound over, such attendance will not be required in the 
discharge of their official duties, and they should, in such 
case, respond, as a rule only to a regular subpcena, and 
would attend “simply as witnesses.” 

If your letter is to be literally construed as merely re- 
questing an expression of my opinion on the question sub- 
mitted, at the request of the Commissioner of Internal 
Revenue, and for the guidance, not of yourself but of the 
Commissioner, I would be constrained to decline to ex- 
press an opinion thereon, since, under the well-settled 
precedents of this Department, I am not authorized to give 
an official opinion at the request of the head of an Execu- 
tive Department except for his own guidance, in a matter 
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calling for action on his part, and am not authorized to 
give such opinion, even at the request of the head of an 
Executive Department, for the guidance of an officer of 
such department in a matter which can not or has not come 
before the head of the Department. (11 Op. 4; 20 Op. 


251, 279, 608; 21 Op. 174.) 
However, as your letter, when construed in the light of 


_ its inclosures, may, as I understand it, be regarded as a 
request for the expression of my opinion upon the question 
whether you would be authorized to approve the action 
which the Commissioner of Internal Revenue desires. to 
take, I have treated it in this light. So treated, I have the 
honor to advise that, after careful consideration, I am of 
the opinion that you would not be authorized to approve 
the definition and limitation of the official duties of deputy 
and internal revenue agents in the manner proposed. 

It is true that section 321 of the Revised Statutes pro- 
vides that— 

“The Commissioner of Internal Revenue, under the direc- 
tion of the Secretary of the Treasury, shall have general 
superintendence of the assessment and collection of all 
duties and taxes now or hereafter imposed by any law pro- 
viding internal revenue; and shall prepare and distribute 
all the instructions, regulations, directions, forms, blanks, 
stamps, and other matters pertaining to the assessment and 
collection of internal revenue.” 

This provision, however, while relating generally to 

“ matters pertaining to the assessment and collection of 
internal revenue,” does not authorize, In’ my opinion, a 
limitation of the duties of internal-revenue officers and 
agents in specific matters otherwise provided by law. 

Section 3163 of the Revised Statutes as amended by the 
act of March 1, 1879 (20 Stat., 327, 328), provides, how- 
ever, that— 

“ Every collector within his collection district and every 
internal-revenue agent shall see that all laws and regula- 
lions relating to the collection of internal taxes are faith- 
fully executed and complied with, and shall aid in the 
prevention, detection, and punishment of any frauds in 
relation thereto.” 
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It is said by the Comptroller of the Treasury in a memo- 
randum contained in the papers which you have transmit- 
ted that “the duty of any officer who is required by law 
to aid in the prevention, detection, and punishment of 
frauds, etc., is not finished when a ‘ prima facie case has 
been made’ * * *.” 

I concur in this statement. 

‘ In respect to the duty which the statute imposes. upon 
revenue officers and agents of aiding in the punishment of 
frauds upon the revenue, I can see no sound distinction 
between testifying to facts within their knowledge before 
a United States commissioner or Federal grand jury, for 
the purpose of having the accused bound over to court or 
indicted, and that of thereafter testifying upon the trial 
in the court. There is nothing in the statute which limits 
their duty of aiding to secure the punishment of offenders 
to the assistance of the prosecuting officers in making out 
a prima facie case against the offenders, and in fact such 
assistance would probably in most cases be ineffectively 
rendered and their duties in the punishment of offenders 
left incomplete, and often rendered entirely fruitless, unless 
followed by the giving of testimony upon the trial of the 
case, where alone the punishment of offenders can be 
secured. 

I am therefore of the opinion that the proposed defini- 
tion and limitation of the duty of deputy collectors and 
internal-revenue agents would be in violation of the pro- 
visions of section 3163 of the Revised Statutes. 

I have noted the statement made by the Commissioner 
as to the hardship which would result to the Bureau of 
Internal Revenue by reason of the fact that the expenses 
of deputy collectors and other internal-revenue agents in 
attending courts as witnesses have been heretofore cus- 
tomarily paid by the United States marshals out of the 
judiciary fund and that no estimate was made in the ap- 
propriations for the fiscal year 1908 for the amount neces- 
sary to pay these fees, under the Comptroller’s decision; 
also his suggestion that, as many prosecutions for viola- 
tion of the internal-revenue Jaws have been heretofore 
compromised on the payment of a specific penalty and all 
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costs, the expenses of the internal-revenue officers who 
attended upon the courts can not under the Comptroller's 
decision be taxed as costs of the court and are hence a loss 
tc the Government, whereas they should have been paid 
by the defendants. 

Clearly, however, neither of these considerations can 
affect the single question of law which is now involved. 

However, without passing upon the question whether 
witness fees of revenue agents attending as witnesses under 
subpoena can not still be taxed as costs against a losing 
defendant, even although such costs, if the Government 
were unsuccessful, would be paid out of the internal-reve- 
nue appropriations rather than out of the judiciary fund, 
I may add that this difficulty may be obviated in the future 
by bearing the Comptroller’s decision in mind and fixing 
in future compromises an amount sufficient to reimburse all 
expenses of this character which may have been incurred 
by the Government. » 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


CIVIL SERVICE COMMISSION—APPROVAL OF PROMOTIONS. 


There is nothing in the civil-service act of January 16, 1883 (22 
Stat., 403), nor in section 4 of the act of August 5, 1882 (22 Stat., 
255), which prohibits the Civil Service Commission from approv- 
ing a promotion, otherwise unobjectionable, where {t {fs informed 
that the appointing officer expects or intends to assign to the ap- 
pointee duties not included within the designation given to his 
position in the specific appropriation providing for his compensa- 
tion. 

Neither is there anything in either of those acts preventing the cer- 
tification by the Commission of eligibles for a vacancy from regis- 
ters not designating functions of the nature suggested by the 
title of the position given in the specific appropriation providing 
for the compensation of the employee. 

The purpose of section 4 of the act of August 5, 1882, was to pre- - 
vent the expenditure of public money in the employment of sub- 
ordinate persons at the seat of Government out of appropriations 
made for general purposes, so as to insure the efficient control 
by the Congress not only over the amounts of money expended, 
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but also over the number and character of subordinate officers 
and employees in the service of the United States employed at the 
seat of Government. 

The act of August 5, 1882, in no wise limits the discretion of the 
heads of the several Executive Departments as to the character of 
the work which shall be required of their several employees, but 
is intended to prevent the employment of subordinate officers or 
employees at the seat of Government without specific appropria- 
tions for their payment. . 


DEPARTMENT OF JUSTICE, 
March 17, 1908. 

Sir: I have the honor to acknowledge the receipt of 
your letter of February 21 last, transmitting a communica- 
tion from the Civil Service Commission, in which my 
opinion is asked upon the legal propriety of the Com- 
mission’s certification of certain employees under the 
circumstances set forth in its communication. I under- 
stand that it is not desired that I express any opinion as 
to the propriety of such certification under the civil-service 
rules, but that the questions of law as to which my opinion 
is asked are whether such certification is prohibited, either 
by the terms of the civil-service law, or by those of the act 
approved August 5, 1882 (22 Stat., 219, 255). The cer- 
tifications in question were requested under the following 
circumstances : : 

On April 11, 1906, Richard Lee was appointed messenger 
boy under the War Department at $360 per annum. On 
September 25 following he was promoted to watchman ° 
at $540 per annum, the minimum age limit fixed by the 
rules for such positions being waived by the Commission. 
On September 7, 1907, he was promoted from watchman 
at $540 to elevator conductor at $600 per annum. It 
appears from the statement of the Commission that there 
is a specific appropriation for an elevator conductor at this 
compensation, but, in the opinion of the War Department, 
there is no necessity for Lee’s services In connection with 
the running of any elevator, and that the purpose of the 
War Department, as stated in an official communication 
to the Commission, is to have Lee continue to discharge 
the same duties which have been assigned to him from 
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the time of his original appointment as messenger boy. 
The Commission doubts its authority to approve this 
promotion. 

In the second case, the Commission, at the request of 
the Treasury Department, certified eligibles from its regis- 
ter of stenographers and typewriters to fill a vacancy in 
the position of assistant messenger. Upon inquiry from 
the Commission as to why this requisition was made, the 
Treasury Department explained that an assistant mes- 
senger had much time when he was not actively employed 
as a messenger, and, during this time, he could be em- 
ployed as a stenographer and typewriter when otherwise he 
would simply be sitting idle. A further reason appears 
to have been given for the request, which seems to me 
irrelevant to the legality of the Commission’s action. In 
this case, as in the other, I understand that there was a 
special appropriation for the compensation of an assistant 
messenger. 

The third case mentioned by the Commission relates to 
a requisition from this Department that two positions for 
which there are special appropriations as skilled laborers 
should be filled, one from the messenger register and the 
other from the messenger-boy register. It is proper for 
me to state in this connection that the Commission appears 
to have been under some slight misapprehension as to the 
facts, but, for the purpose of answering the questions of 
law submitted to me, I do not deem it material to correct 
this error. 

It is apparent from the foregoing statements that the 
Commission wishes to be informed— 

First. Whether it is authorized to approve a promotion. 
otherwise unobjectionable, if it is informed that the ap- 
pointing officer expects or intends to assign to the ap- 
pointee duties not included within the designation given 
to his position in the specific appropriation providing for 
his compensation. : 

Second. Whether the Commission is authorized to cer- 
tify eligibles for a vacancy from registers not designating 
functions of the nature suggested by the title of the posi- 
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tion given in a specific appropriation providing for the 
compensation of the employee. 

It will be observed, of course, that these questions 
assume that, in so far as the Commission may have a dis- 
cretion in the premises, it will approve the promotion or 
make the certification desired; the inquiry being not 
whether it is bound to do this, but whether it is permitted 
to do this under the circumstances. 

I find nothing in the civil-service law which prohibits 
this action. By section 6 provision is made for the clas- 
sification of “clerks, agents, or persons employed,” and 
for subsequently including “ subordinate places, clerks, and 
officers in the public service ” within such classification as 
from time to time revised; and section 7 provides “ that 
after the expiration of six months from the passage of 
this act no officer or clerk shall be appointed, and no per- 
son shall be employed to enter or be promoted in either of 
the said classes now existing, or that may be arranged 
hereunder pursuant to said rules, until he has passed an 
examination, or is shown to be specially exempted from 
such examination in conformity herewith.” It is likewise 
provided by section 2 “that ell the offices, places, and 
employments so arranged or to be arranged in classes shall 
be filled by selections according to grade from among 
those graded highest as the results of such competitive 
examinations.” 

These are all the provisions of the civil-service law which 
have any bearing upon the questions under consideration, 
and it seems quite clear that they contain no prohibition, 
either express or arising from reasonable implication, 
against compliance by the Commission with any one of 
the several requests mentioned in the statement of facts. 

The only other statute which 1s supposed to have any 
bearing upon the question is section 4 of the act approved 
August 5, 1882 (22 Stat, 255), making appropriations for 
the legislative, executive, and judicial expenses of the Gov- 
ernment for the fiscal year ended June 30, 1883, and for 
other purposes. This section is as follows: 

“Sec. 4. That no civil officer, clerk, draughtsman, copy- 
ist, messenger, assistant messenger, mechanic, watchman, 
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laborer, or other employee shall after the first day of Octo- 
ber next be employed in any of the Executive Departments, 
or subordinate bureaus or offices thereof at the seat of 
government, except only at such rates and in such numbers, 
respectively, as may be specifically appropriated for by 
Congress for such clerical and other personal services for 
each fiscal year; and no civil officer, clerk, draughtsman, 
copyist, messenger, assistant messenger, mechanic, watch- 
man, laborer, or other employee shall hereafter be em- 
ployed at the seat of government in any Executive Depart- 
ment or subordinate bureau or office thereof or be paid 
from any appropriation made for contingent expenses, or 
for any specific or general purpose, unless such employment 
is authorized and payment therefor specifically provided in 
the law granting the appropriation, and then only for serv- 
ices actually rendered in connection with and for the pur- 
poses of the appropriation from which payment is made, 
and at the rate of compensation usual and proper for such 
services, and after the first day of October next section one 
hundred and seventy-two of the Revised Statutes, and all 
other laws and parts of laws inconsistent with the provi- 
sions of this act, and all laws and parts of laws authorizing 
the employment of officers, clerks, draughtsmen, copyists, 
messengers, assistant messengers, mechanics, watchmen, la- 
borers, or other employees at a different rate of pay or in 
excess of the numbers authorized by appropriations made 
by Congress, be, and they are hereby, repealed; and there- 
after all details of. civil officers, clerks, or other subordinate 
employees from places outside of the District of Columbia 
for duty within the District of Columbia, except temporary 
details for duty connected with their respective offices, be, 
and are hereby, prohibited; and thereafter all monevs ac- 
cruing from lapsed salaries, or from unused appropriations 
for salaries, shall be covered into the Treasury; * * * 
and nothing herein shall be construed to repeal or modify 
section one hundred and sixty-six of the Revised Statutes 
of the United States.” 

Tt seems evident that the purpose of this provision was 
to prevent the expenditure of pubhce money in the employ- 
ment of subordinate persons at the seat of government out 
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of appropriations made for general purposes, so as to 
insure the efficient control by the Congress not only over 
the amounts of money expended, but also over the number 
and character of subordinate officers and employees in the 
service of the United States, and employed at the seat of 
Government. This is the construction placed upon the 
act by the Court of Claims in the case of Plummer v. 
United States (24 Ct. Cls., 517, 520), in which the court 
says: 

“The purpose of Congress in these provisions can not 
be mistaken. It is to deprive officers of the Government 
of all authority to employ in any of the Executive De- 
partments at the seat of government, or in the subordinate 
bureaus or offices thereof, civil officers, clerks, draughtsmen, 
copyists, messengers, assistant messengers, mechanics, 
watchmen, laborers, or other employees, except such as 
may be specifically appropriated for by Congress.” 

In conformity with this decision, it is held in the opin- 
ion of the Comptroller, cited by the Civil Service Commis- 
sion in its statement (10 Comp. Dec., 3) that the Congress, 
having made a specific appropriation for one confidential 
clerk to the Secretary of the Navy, the employment of a 
second confidential clerk to be paid for out of the appro- 
priation “ Increase of the Navy,” was forbidden by this 
statute. It will be observed, however, that in none of the 
four cases mentioned by the Commission is there any 
statement or suggestion of a purpose on the part of the 
head of a Department to employ any officers or employees 
at rates or in numbers not specifically provided for by the 
Congress, or to pay any officers or employees whose em- 
ployment is not authorized and payment for whose serv- 
ices 1s not specifically provided for in a law granting an 
appropriation, or to pay any officer or employee except 
for services actually rendered in connection with, and for 
the purposes of, the appropriation from which payment is 
made, and at the rate of compensation usual and proper 
for such services. What would be the rights or duties of 
the Civil Service Commission if a request for a certifica- 
tion of eligibles, or the avproval of a promotion, were 
coupled with a statement that the officer or employee 
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would be employed and paid in contravention of this stat- 
ute, it is not necessary for me to discuss, since it is quite 
clear that no such intention is avowed by any one of the 
three heads of Department making the requests set forth 
by the Commission. In the first two of the requests men- 
tioned, the statement is made that it is intended to utilize 
the employees, the one during the whole, and the other dur- 
ing a part, of his time in the discharge of duties differing 
from .those immediately suggested by the names of the 
places appropriated for by the Congress; but I find no pro- 
hibition of such employment in the act of 1882, above 
quoted. If an elevator were out of repair for some days 
or weeks, there is surely nothing in this statute to prohibit 
the head of the Department from using the elevator con- 
ductor as a messenger, and, if he finds it unnecessary or 
undesirable to use the elevator at all, but needs the services 
of the employee for other legitimate purposes of the ap- 
propriation from which the payment is made, there is 
nothing in the statute quoted which prevents him from 
doing this. It is yet more evident that when, as in the 
second case, the services of an employee described as a 
messenger are needed, as such services naturally would 
he, only intermittently, the head of the Department is not 
obliged to let him pass the remainder of the time for which 
the Government pays him, in idleness, and is justified in 
employing him for other legitimate purposes of the appro- 
priation from which he is paid. Indeed, since by several 
statutes (22 Stat., 563; 27 Stat., 715; 30 Stat., 316) it hes 
been made the duty of heads of Departments “to require 
of all clerks and other employees, of whatever grade or 
class, in their respective Departments, not less than seven 
hours of labor each day,” it seems clear that the spirit, if 
not the letter of the law obliges the heads of Departmen’‘s 
to prevent, so far as may be in their power, their subord:- 
nates from passing any of the time for which they are paid 
by the Government in idleness. In the cases of the two 
skilled laborers, certifications for which are said to have 
been requested from the eligibles on the register of: mes- 
sengers and messenger boys, respectively, in addition to 
what has been said in regard to the other cases, it should 
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be further noted that the terms “skilled laborer,” ‘“ mes- 
senger,” and “messenger boy” are not sufficiently differ- 
entiated to render the description of the same employee by 
one or the other title necessarily inappropriate. 

I construe the act of 1882 as in no wise limiting the dis- 
cretion of the heads of the several Executive Departments 
as to the character of work which shall be required of their 
several employees, but only as intended to prevent the em- 
ployment of subordinate officers or employees at the seat of 
(;overnment without specific appropriations for their pay- 
ment, and I am strengthened in this construction by the 
concluding words of the section above noted, which are: 

“* * * and nothing herein shall be construed to re- 
peal or modify section one hundred and sixty-six of the 
Revised Statutes of the United States.” 

When this act was passed section 166, Revised Statutes, 
read as follows: 

‘“ Kach head of a Department may from time to time 
alter the distribution among the various bureaus and offices 
of his Department, of the clerks allowed by law, as he may 
find it necessary and proper to do.” 

While this provision did not then apply to employees 
other than clerks, nevertheless the fact that its repeal was 
expressly negatived tends strongly to show that the Con- 
gress had no purpose to prevent, by the enactment first 
referred to, the heads of the several Departments from so 
employing the services of their respective subordinates as 
to best advance the public interests. To avoid possible mis- 
construction, it is proper that I should call attention to the 
subsequent modification of section 166, which, as amended 
by the act approved May 28, 1896 (29 Stat., 179), now 
reads as follows: 

“Each head of a Department may from time to time 
alter the distribution among the various bureaus and offices 
of his Department, of the clerks and other employees al- 
lowed by law, except such clerks or employees as may be 
required by law to be exclusively engaged upon some spe- 
cific work, as he may find it necessary and proper to do, 
but all details hereunder shall be made by written order 
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of the head of the Department, and in no case be for a 
period of time exceeding one hundred and twenty days: 
Provided, That details so made may, on expiration, be re- 
newed from time to time by written order of the head of 
the Department, in each particular case, for periods of not 
exceeding one hundred and twenty days. All details here- 
tofore made are hereby revoked, but may be renewed as 
provided herein.” 

As amended, the statute extends the discretion previously 
vested in the head of each Department as to the distri- 
bution of clerks among the various offices and bureaus of 
his Department to all other employees, but regulates the 
exercise of this discretion by requiring the special written 
order of the head of the Department for each one hun- 
dred and twenty days at most of employment of each 
employee outside of the bureau or office to whose appropri- 
ution he is charged. This provision must be read in con- 
nection with section 3662, Revised Statutes, originally 
enacted by the act approved March 3, 1855 (10 Stat., 670), 
which is as follows: 

“ All estimates for the compensation of officers author- 
ized by law to be employed shall be founded upon the 
expressed provisions of law, and not upon the authority of 
Executive distribution.” 

These several provisions show that the Congress has con- 
sidered the proper limits of Executive discretion in 
determining the character of work to be assigned to sub- 
ordinates in the several Departments, and has provided 
safeguards sufficient, in its judgment, against possible 
abuse of this discretion. It has not, however, seen fit to 
require any services, or impose any duty, in connection 
with such safeguards, upon the Civil Service Commission, 
and J, therefore, advise you that the Civil Service Com- 
mission is authorized to comply with all of the several 
requests for the certification of eligibles, or approval of 
promotions, mentioned in its letter to vou. 

Very respectfully, 
CHARLES J. BONAPARTE, 


The PRESIDENT. 





The Secretary of the Treasury. 531 


CUSTOMS LAW—DRAWBACK—COAL USED ON AMERICAN 
VESSELS. 


Continuous customs custody is not essential to the allowance of 
drawback, under paragraph 415 of the tariff act of July 24, 
1897 (30 Stat., 190), on coal imported into the United States 
and afterwards used for fuel on board of vessels registered under 
the laws of the United States, propelled by stexam, and engaged 
in trade with foreign countries. 

Sections 2077, 2978, and 3025, Revised Statutes, relate exclusively 
to drawback or return of duties on exported merchandise, and 
have no application to the allowance of drawback on fuel coal 
under paragraph 415 of the tariff act of 1897. 


DEPARTMENT OF JUSTICE, 
March 19, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter advising me that the Geo. S. Bush & Co., Incorpo- 
rated, of Seattle, Wash., has apphed to your Department 
for drawback of duties paid on certain coal which was with- 
drawn from customs custody after the collection of duties 
thereon in the district of Great Falls, Mont., and shipped 
to Seattle for use as fuel on board the steamship Afinnesota, 
and requesting an expression of my opinion as to whether 
this drawback should be allowed. 

You say in your letter: 

“ Paragraph 415 of the tariff act of 1897 provides that on 
all coal imported into the United States, which 1s after- 
wards used for fuel on board vessels propelled by steam 
and engaged in trade with foreign countries, or in trade 
between the Atlantic and Pacific ports of the United States, 
and which are registered under the laws of the United 
States, a drawback shall be allowed equal to the duty im- 
posed by law upon such coal, and shall be paid under such 
regulations as the Secretary of the Treasury shall pre- 
scribe. 

“ Drawback is allowed on merchandise withdrawn for 
exportation under section 2977 of the Revised Statutes, only 
when the custody of the Government has been uninter- 
rupted. Section 3025, Revised Statutes, provides that no 
return of the duties shall be allowed on the export of any 
merchandise after it has been removed from the custody 
and control of the Government, except in certain cases not 
affecting the one under consideration. 
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“The question is presented in this case, whether con- 
tinuous customs custody is necessary for the payment of 
drawback on coal used on board vessels under said para- 
graph 415—that is, whether coal like other merchandise 
exported in the condition in which imported must have re- 
mained continuously in customs custody from the time 
imported to the time of shipment out of the United States.” 

I have given this question careful consideration in the 
light of the various statutory provisions cited by you and 
the information contained in your subsequent letter as to 
the practical construction which has been given to this 
paragraph by the collectors of customs at the several ports. 

Paragraph 415 of the tariff act of 1897 (30 Stat., 151, 
190) provides: 

“That on all coal imported into the United States, 
which is afterwards used for fuel on board vessels propelled 
by steam and engaged in trade with foreign countries, or 
in trade between the Atlantic and Pacific ports of the 
United States, and which are registered under the laws of 
the United States, a drawback shall be allowed equal to the 
duty imposed by law upon such coal, and shall be paid 
under such regulations as the Secretary of the Treasury 
shall prescribe * * *.” 

A similar provision for a drawback of 75 cents per ton 
on bituminous coal used for fuel on board steam vessels 
was contained in the tariff act of March 3, 1883 (22 Stat., 
488, 511), but was entirely omitted from the tariff acts of 
October 1, 1890 (26 Stat., 567), and August 27, 1894 (28 
Stat., 509). 

The regulations for ‘“ drawback on coal used for fuel on 
board steam vessels” which were prescribed by the Sec- 
retary of the Treasury under the provisions of paragraph 
415 of the act of 1897 are contained in articles 1206 to 1209, 
inclusive, of the Customs Regulations of 1899. They are 
similar to the regulations formerly prescribed under the 
tariff act of 1883, which were contained in articles 951 to 
957, inclusive, of the Customs Regulations of 1884. While 
under both of these regulations it is expressly provided 
that “imported coal may be taken for fuel on board a 
departing vessel either before or after the payment of the 
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duties thereon, at the option of the owner,” in neither of 
them is there any requirement that in order to so use coal 
cn which duty has been previously paid it must have re- 
mained in the meantime in customs custody. On the other 
hand, each of these regulations provides that, in addition 
to the entry and declaration prescribed, “ the collector may 
also require such additional evidence of the importation 
and payment of duties as he may deem necessary.” (Cus- 
toms Regulations, 1899, art. 1206; 1884, art. 952.) These 
provisions, as you state in your recent letter, “ apparently 
contemplate instances in which coal has not continuously 
remained in customs custody from the date of importa- 
tion.” 

Furthermore, in this letter, answering my inquiry as to 
the practice of the Treasury Department in allowing draw- 
backs under the provisions of the acts of 1883 and 1897 
on coal that had not been in continuous customs custody, 
you state that the records of your Department do not show 
any claim to have been presented to it for drawback on 
coal which had been delivered from customs custody prior 
to being placed on board the vessel, and that the collectors 
of customs at New York, Philadelphia, Boston, New Or- 
leans, and Baltimore report that no claim has ever been 
made at those ports for drawback in such cases; but that 
“ the collector of customs at San Francisco reports * * * 
that it has been the practice at that port to pay drawback 
upon cosl used in the manner referred to, although the 
same had been delivered from customs custody prior to 
its being laden on the vessel using the same, and a similar 
practice appears to have been followed in the Puget Sound 
custom collection district.” It thus ‘appears that in the 
cnly collection districts in which this question has ever 
been raised it has been the custom to allow the drawback, 
even though the coal has not been in continuous customs 
custody subsequent to its importation. 

Taking all these matters into consideration, I have the 
honor to advise that I am of the opinion that continuous 
customs custody is not essential to the allowance of draw- 
back on the coal in question, for the following reasons: 

Paragraph 415 of the act of 1897 provides broadly that 
a drawback shall be allowed “on all coal imported into 
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the United States which 1; afterwards used for fuel on 
board vessels propelled by steam” engaged in foreign or 
coastwise trade and duly registered, which “ shall be paid 
under such regulations as the Secretary of the Treasury 
shall prescribe.” It contains no limitation of such draw- 
back to coal which has remained in customs custody 
between its importation and reshipment, but covers, in 
apt language, all coal which after being imported 1s after- 
wards at any time used for fuel on board certain steam 
vessels. There is nothing which indicates any intention 
to limit this provision to coal which has remained in 
customs custody. On the other hand, the specific authority 
given the Secretary of the Treasury to prescribe regula- 
tions for the payment of such drawback may well cover the 
_ ease of coal which has not remained in customs custody, 
and enable the interests of the Government to be safe- 
guarded by the requirement of satisfactory-evidence that 
the coal on which the drawback is claimed is in fact the 
coal which had been previously imported. It was ap- 
parently in accordance with this idea that, both under the 
act of 1883 and the act of 1897, the regulations prescribed 
by the Secretary’ of the Treasury in reference to the 
allowance of the drawback on coal authorized the col- 
lector of customs to require, in addition to the entry and 
declaration, “such additional evidence of the importa- 
tion and payment of duties as he may deem necessary.” 
On the whole, therefore, there appears to be nothing re- 
stricting the allowance of drawback under paragraph 415 
to coal which has remained in continuous customs custody, 
unless the broad provisions of this paragraph, which aptly 
include coal laden on steam vessels after it has been de- 
livered from customs custody as well as coal which has 
remained continuously in such custody, are to be regarded 
as limited by sections 2977 or 3025 of the Revised Statutes, 
to which you have called my attention, or by section 2978, 
which should likewise be considered in this connection. 
Section 2977 provides that merchandise which has re- 
mained in customs custody, shall, on exportation directly 
from such custody within three years, be entitled to return 
duties. Section 2978 provides that no merchandise sub- 
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ject to duty “shall be entered for drawback or exported 
for drawback ” after it is withdrawn from customs custody, 
except as provided in section 3025. Section 3025 pro- 
vides that “no return of duties shall be allowed on the 
export of any merchandise after it has been removed from 
the custody and control of the Government,” except in the 
cases provided in certain sections of the Revised Statutes 
which are not here material. While each of these sections 
undoubtedly requires continuous customs custody as a con- 
dition to the allowance of drawback or return of duties 
in the cases to which they relate, I am of the opinion that 
none of them have any application to the allowance of 
drawback on fuel coal under paragraph 415, for the 
reason that they relate exclusively to drawback or return 
of duties on exported merchandise, and therefore do not 
in anv way affect paragraph 415, which relates only to the 
shipment of coal for use as fuel on board vessels in such 
manner as not to constitute an exportation. 

Sections 2977 and 3025, by their express language, clearly 
apply only to the case of exportations. While the mean- 
ing of section 2978 is not so obvious, owing to its reference 
to merchandise “entered for drawback,” still in view of 
the fact that both at the time of the passage of the original 
act of March 3, 1849 (9 Stat., 399), from which this section 
was derived, and at the time of its reenactment in the Re- 
vised Statutes, there was no provision in the statutes for 
drawback upon any imported articles except upon their 
subsequent exportation, it 1s reasonably certain that the use 
in this section of the indefinite phrase “ entered for draw- 
back,” whatever may have been its meaning, was not in- 
tended to authorize a drawback upon any except exported 
articles, and that this section, like the others, applies only 
to exportations. 

It is, on the other hand, clear that the shipment of coal 
for use as fuel on vessels is not an “ exportation ” within 
the meaning of the customs laws. It is well established 
that an essential element to exportation is the intent to 
land the article in a foreign country and that the taking of 
material on board ship merely for consumption during the 
voyage is not an exportation. (Andrew’s Revenue Laws, 
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sec. 207; Treasury Decisions, 9733, 13536, 18668, 19434; 23 
Op., 418.) 

In Swan & Finch Co. v. United States (190 U. S., 148, 
145) it was held that the drawback provided by section 30 
of the act of 1897 “ on the exportation ” of articles manu- 
factured from imported materials on which duties had been 
paid would not be allowed on lubricating oil made from 
imported rape seed which had been placed on board a ves- 
sel bound for a foreign country to be used during the voy- 
age. Mr. Justice Brewer, delivering the opinion of the 
court, said, referring to the term “ exportation:” “ Coal 
placed on a steamer in San Francisco to be consumed in 
propelling that steamer to San Diego would never be so 
designated. Another country or State as the intended 
destination of the goods is essential to the idea of expor- 
tation.” 

For these reasons, therefore, without passing upon the 
question as to what would have been the effect of sections 
2977, 2978, and 3025 of the Revised Statutes upon the later 
and special provisions contained in paragraph 415 of the 
tariff act of 1897, if they had related to the same subject, 
it is evident that as-these sections relate solely to exporta- 
tions, they can have no application to the case of coal 
shipped for use on board vesseis, to which alone paragraph 
415 relates. 

Hence, as there appears to be no other statutory provision 
limiting the broad language of paragraph 415, I am of the 
opinion that, in accordance with the Treasury regulations 
which have been adopted thereunder and the uniform prac- 
tice of the customs officers wherever this question has 
arisen, this paragraph should be so construed as to author- 
ize the drawback on coal otherwise coming within its pro- 
visions, where the Treasury regulations have been duly 
complied with, although such coal has not been in continu- 
ous customs custody between the dates of its importation 
and reshipment. 

Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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RECLAMATION SERVICE—CONTRACTS—MEMBERS OF CON- 
GRESS. 


Agreements for the purchase of lands, for water rentals, for convey- 
ance of water rights, and similar instruments, contractual in 
form, relating to the adjustment of vested water rights, executed 
in behalf of the United States by some officer of the Keclama- 
tion Service for purposes within the purview of the reclamation 
act (32 Stat.. 388), are “agreements” or “ contracts” within the 
meaning of sections 3739-3742, Revised Statutes, which prohibit 
any Member of Congress from being a party to, or interested in, 
any contract with, or on behalf of, the United States which is 
in its nature executory and continuous as to future performance, 
and require the insertion therein of the condition prescribed by 
section 3941. 

Where the meaning of a statute is fairly plain, the fact that it in- 
terferes with the carrying out of the terms of a subsequent statute 
in a manner probably not contemplated by Congress, cannot be 
considered. In such cases the legislative intent, even if it were 
susceptible of legal ascertainment, is of little effect except as it 
is expressed in legislative enactments, and when so expressed 
the legal meaning of what is said must be taken to express the 
legislative intent, whenever that intent is material. 


DEPARTMENT OF JUSTICE, 
March 20, 1908. 

Sir: I have the honor to reply to your letter of March 
12, 1908, in which, with its enclosures, you request my 
official opinion upon the following question, namely: 

“Are agreements for the purchase of lands, for water 
rentals, for conveyance of water rights, and similar instru- 
ments, contractual in form, relating to the adjustment of 
vested water rights, executed in behalf of the United 
States by some officer of the Reclamation Service for pur- 
poses within the purview of the reclamation act (32 Stat., 
388) “agreements” or “contracts” within the meaning 
of Revised Statutes, sections 3739-3742, requiring the 
insertion of the stipulation in section 3741.” 

As far as is material here, the sections of the Revised 
Statutes referred to are as follows: 

3739. “No Member of or Delegate to Congress shall 
directly or indirectly, himself, or by any other person in 
trust for him or for his use or benefit, or on his account, 
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undertake, execute, hold, or enjoy, in whole or in part, any 
contract or agreement made or entered into in behalf of 
the United States, by any officer or person authorized to 
make contracts on behalf of the United States. * * *” 

The same section makes anyone who violates it liable to 
a heavy fine, and avoids all such contracts. 

3740. “ Nothing contained in the preceding section shall 
extend, or be construed to extend, to any contract or agree- 
ment, made or entered into, or accepted, by any incorpo- 
rated company, where such contract or agreement is made 
for the general benefit of such incorporation or compszny; 
nor to the purchase or sale of bills of exchange or other 
property by any Member of [or Delegate to] Congress, 
where the same are ready for delivery, end payment there- 
for is made, at the time ot making or entering into the 
contract or agreement. 

3741. “In every such contract or agreement to be made 
or entered into, or accepted by or on behalf of the United 
States, there shall be inserted an express condition that 
no Member of [or Delegate to] Congress shall be admitted 
to any share or part of such contract or agreement, or 
to any benefit to arise thereupon. 

3742. “ Every officer who, on behalf of the United States, 
directly or indirectly, makes or enters into «ny contract, 
bargain, or agreement in writing or otherwise, other than 
such as are hereinbefore excepted, with any Member of 
[or Delegate to] Congress, shall be deemed guilty of a mis- 
demeanor, and shall be fined three thousand dollars.” 

As far as is material here, those sections are identical 
with the original act from which they are taken, the act 
of April 21, 1808 (2 Stat., 484), which was amended by 
the act of February 27, 1877 (19 Stat., 249), so as to make 
it apply also to Delegates to Congress. 

The language of section 3739 is not that which it would 
seem natural to use in framing a statute intended to forbid 
all contracts by Members of or Delegates to Congress, made 
with or on behalf of the United States, except those 
specially excepted. Language similar to that in the be- 
ginning of section 3742, would seem more appropriate for 
such purpose. And for this reason, and because of the 
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language used in other portions, this section might be 
thought to only forbid that any Member of or Delegate to 
Congress should be interested in or in part the beneficiary 
of any contract made by another person with or on behalf 
of the United States. But the same reason and policy 
‘which would dictate this would, equally, at least, forbid 
that such Member or Delegate should be the sole party in 
interest in such contract. 

Besides this, the language, when carefully considered, 
makes it clear that the sections were intended to prevent 
any such Member or Delegate from being in any way a 
party to such contracts. Thus, section 3739 provides that 
no such Member or Delegate shall “ undertake, execute, 
hold, or enjoy, in whole or in part, any contract or agree- 
ment made or entered into on behalf of the United States 
by any officers or persons authorized to make contracts on 
behalf of the United States.” 

This plainly forbids any such Member or Delegate to 
make or be a party to such contract, either by himself 
or with others. And while section 3741, in saying that 
in any such contract with the United States there “ shall 
be inserted an express condition that no Member of (or 
Delegate to) Congress shall be admitted to any share or 
part of such contract or agreement, or to any benefit to 
arise therefrom,’ would seem to indicate something differ- 
ent from a contract made directly with such Member or. 
Delegate, vet I do not think this can overcome the plain 
meaning of the other portions of the sections and especially 
of section 3742, which provides that— 

“Every officer who, on behalf of the United States, 
directly or indirectly, makes or enters into any contract, 
bargain, or agreement in writing or otherwise, other than 
as are hereinbefore excepted, with any Member of [or Dele- 
gate to] Congress, shall be deemed guilty of a misdemeanor, 
and shall be fined three thousand dollars.” 

This plainly includes every such contract not thus ex- 
cepted, and, as we can not suppose that it was intended to 
impose this penalty for an act which the other sections 
permitted, it must be taken that their prohibition is as 
broad as is that of this section. 
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The papers to which you refer and samples of which 
are transmitted with your note are certainly “ contracts ” 
or “agreements” as those words are used in the sections 
referred to, and as they are executory and continuous in 
their nature, and for an indefinite future performance, they 
are not within the exception of section 3740, but are within 
the prohibition of these sections. 

This construction makes these provisions forbid that any 
Member of, or Delegate to, Congress shall be a party to, or 
interested in, any contract with, or on behalf of, the United 
States, which is in its nature executory and continuous as 
to future performance, and perhaps this is just what was 
intended by these sections. 

With the policy or expediency. of forbidding a Member 
of Congress to be a party to, or interested in, a contract 
which Congress alone can authorize, or how far such pro- 
hibition should, or should not, extend, we have no concern. 
This is for Congress alone. 

From the nature of the contract transmitted with your 
note it is manifest that in case a person with whom it is 
desired to make such contract is a Member of, or Delegate 
to, Congress, it would interfere with the carrying out of 
what is contemplated by the reclamation act referred to, if 
he could not enter into such contract, when willing to do 
so; and that it would be to the advantage of the Govern- | 
ment to be permitted to make such Member the same kind 
of contract that it makes with any other person in aid of 
such reclamation project. And it may well be thought as 
it is urged here, that Congress did not intend that these sec- 
tions should operate to prohibit such contracts as these, and 
that, had the attention of Congress been called to this, it 
would have modified these sections as to their application 
to the reclamation act. 

But in dealing with a statute fairly plain in its meaning, 
such considerations have no place; and in such cases the 
legislative intent, even if it were susceptible of legal ascer- 
tuinment, cuts little figure except as it is expressed in legis- 
lative enactments, and when so expressed the legal meaning 
of what is said must be taken to express the legislative 
intent, wherever that intent is material. 
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And it is familiar law that even in a clear casus vmissus 
a matter omitted by inadvertence or by being overlooked 
or unforeseen, can not be supplied by construction. 

After careful examination of the whole subject, I am of 
opinion that the contracts to which you refer are within 
the prohibition of sections 3739, 3740, 3741, and 3742, 
Revised Statutes, and your question is answered in the 
affirmative. 

Respect fully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 


PURE FOOD LAW—BRANDING OF PACKAGES OF DISTILLED 
SPIRITS. 


It was not intended by the opinion of January 11, 1908 (ante, 476), 
to require the term * high wines” to be applied to a product now 
usually marked “ whisky.” 

For the purposes of the revenue laws, the term “ high wines" should 
be applied to that which is practically the first product of dis- 
tillation in which substances congeneric with alcohol have not 
been transformed or their properties otherwise partially elimi- 
nated so as to convert them into any form of potable spirits, and 
should not be applied either to any product of distillation, or to 
spirits which have been reduced by dilution or otherwise partially 
transformed so as to convert them {into a form of potable spirits, 
although yet in crude form. 

When “ high wines” have been diluted to potable proof before being 
withdrawn from receiving cisterns into casks, and then constitute 
a form of potable spirits, although crude, then, so far at least as 
the revenue laws are concerned, such product more nearly re- 
sembles the particular form of potable spirits whose name it will 
ultimately be than it does “ high wines,” and it should be branded 
with the name of the particular pofable spirits for which it is 
intended. 

The term “spirits, as the case may be,” applies to those products 
of distillation in which, by reason of the original material used 
and the methods of distillation employed, certain characteristic 
congeneric products have been retained which differentiate them 
into certain forms of potable spirits, such as whisky, brandy, and 
rum. 

The term “aleohol” should be applied to the distillate heretofore 
known as “ pure, neutral, or cologne spirits.” 
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The by-product in the distillation of ‘*true alcohol,” for the pur- 
poses of the revenue laws, may be branded as “commercial,” 
“refuse,” or “coarse” alcohol, or any other term which will 
indicate definitely that it is a product intended only for purpqses 
entirely distinct from those of a food or drug. 

Spirits which have been rectified should be branded so as to show 
distinctly that the appropriate name of the potable spirits is not 
applied to spirits from which the congeneric substances have been 
practically eliminated—which would leave an alecohol—but only 
to those products of distillation which, without being blended or 
compounded with other substances, have been so treated as to par- 
tially transform or otherwise partially eliminate the original 
congeneric spirits and bring them to the condition of a particular 
form of potable spirits. 

The duty of rebranding packages of distilled spirits to conform 
to proposed regulations should not be imposed in all cases, but 
should be limited to instances where the parties intending to 
use the spirits in Federal commerce in such manner as to render 
them subject to the food and drugs act, request a change in the 
branding. 

The owner of a cask of spirits may brand his end of the cask with 
any name he sees fit, subject only to the penalties of the food and 
drugs act if it should enter into Federal commerce when mis- 
labeled or misbranded under that act. 


DEPARTMENT OF JUSTICE, 
March 25, 1908. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 19th ultimo in which you transmit a 
copy of proposed amendments to the regulations relating 
to marks and brands upon spirit packages, and request to 
be advised whether in the form submitted they correctly 
interpret my opinion of January 11 last (ante, 476) in 
reference to this subject. 

T have carefully considered the proposed amendments to 
the regulations and am of the opinion that they do not 
correctly interpret my former opinion in all respects, and 
contain certain provisions which you would be unauthor- 
ized to approve. I am of the opinion that they are in- 
accurate in the following respects: 


BRANDING DISTILLED SPIRITS WITHDRAWN FROM RECEIVING 
CISTERNS. 

1. It was not intended by my former opinion to require 

the term “high wines” to be applied to a product now 

usually marked “ whisky.” My former opinion said that 
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the term “high wines” should, as heretofore, be applied 
to that which is practically the first product of distillation 
in which the substances congeneric with alcohol have not 
been transformed or their properties otherwise partially 
eliminated so as to convert them into any form of potable 
spirits. I think this term is not to be applied, for the 
purposes of the revenue laws, either to any subsequent 
product of distillation or to spirits which have been re- 
duced by dilution or otherwise partially transformed so 
as to convert them into a form of potable spirits, although 
yet in a crude form. 


“‘ SPIRITS, AS THE CASE MAY BE.” 


2. I am of the opinion that the term applies to those 
products of distillation in which, by reason of the original 
material used and the methods of distillation employed, 
certain characteristic congeneric products have been re- 
tained which differentiate them into certain forms of 
potable spirits, such as whisky, brandy, and rum. While 
it is true that certain of these spirits are in some cases, 
when drawn from the receiving cisterns into the casks, not 
in the potable form in which they are ultimately to be 
placed upon the market, certain congeneric products of 
distillation not having been changed by aging or other- 
wise, yet I am of the opinion that, in the intent of the 
law, when the original “high wines” have been diluted 
to potable proof before being drawn from the receiving 
cisterns into the casks and then constitute a form of potable 
spirits, although crude, then, so far at least as the revenue 
laws are concerned, such product more nearly resembles 
the particular form of potable spirits whose name it will 
ultimately bear than it does “ high wines,” and I therefore 
hold fhat it should be branded with the name of the par- 
ticular potable spirits for which it 1s intended more appro- 
priately than as “ high wines.” 

3. More difficulty arises in reference to the use of the 
term “alcohol,” owing to the fact that there appears to 
be a product of distillation, which had not been called to 
my attention, which is now commercially known as “ al- 
cohol,” but is entirely different in its uses and purposes 
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from those of true alcohol in that it is not used or intended 
for use either as a food or a drug but for a fuel and for 
other purposes in the arts. This is virtually, as I under- 
stand it, a -‘mere by-product in the distillation of true al- 
cohol and is that portion of the distillate retaining in 
concentrated form the various congeneric products which 
it is the object of the process of distillation to remove in 
order to obtain the pure alcohol or refined spirits. While 
- this by-product of alcohol containing these congeneric 
products is clearly not alcohol within the meaning of the 
food and drugs act, yet its true branding is immaterial 
for the purposes of that act, as it is not used as a food or 
drug. Its existence is not apparently contemplated by the 
present law and the question of what brand is to be given 
it is not therefore free from doubt, but I am of the opinion 
that this product may be properly branded for the pur- 
poses of the revenue laws as “alcohol,’ with some de- 
scriptive or qualifying adjective such as “ commercial,” 
“ refuse,” or “ coarse, or any other appropriate term which 
you may select, which shall indicate definitely that it is 
a product intended only for purposes entirely distinct 
from those of a food or drug. To this extent my former 
opinion is qualified. The single term “alcohol,” as the 
proposed regulations provide, should be applied to the dis- 
tillate heretofore known as “pure, neutral, or cologne 
spirits.” 
BRANDING SPIRITS AFTER RECTIFICATION. 


I am of the opinion that the phraseology of clause 1 of 
the proposed amended regulations relating to the brand- 
ing of spirits after rectification should be amended so as 
to show distinctly that the appropriate name of the par- 
ticular potable spirit is not to be apphed to spirits from 
which the congeneric substances have been practically 
eliminated—which would leave an alcohol—but only to 
those products of distillation which, without being blended 
or compounded with other substances, have been so treated 
as to partially transform or otherwise partially eliminate 
the original congeneric spirits and bring them to the con- 
dition of a particular form of potable spirits. The same 
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comment applies to clause 2, where the use of the words 
“otherwise eliminated ” without the qualification “ par- 
tially ” would, in my opinion, lead to the same ambiguity; 
and to clause 3, where there is likewise a possible ambi- 
guity owing to the fact that there is no comma between the 
words “ eliminate” and “ with.” 


WHOLESALE LIQUOR DEALERS’ PACKAGES. 


It should, in my opinion, be made plain in reference to 
wholesale liquor dealers’ packages that the proposed reg- 
ulations only apply where there has been no change in the 
original package. 

REBRANDING. 


In reference to the proposed regulation requiring the 
gaugers to rebrand all casks heretofore branded not in 
conformity with the proposed regulations, I am of the 
opinion that this duty should not be imposed in all cases 
but should be limited, at most, to any instances where the 
parties intending to use the spirits in Federal commerce — 
in such manner as to render them subject to the food and 
drugs act, and desiring to conform thereto, request a 
change in the branding. This, however, is not. strictly 
material, for, in my judgment, the branding which has 
been heretofore put upon these casks under the former 
practice of the Internal Revenue Department, without any 
reference to the question of the food and drugs act, 1s not 
relevant in the determination of the question of what are 
proper labels under that act, and, as there is no provision 
of law authorizing the gauger to rebrand a marked cask, 
I see no necessity for your directing this to be done; in 
fact, I am not prepared to advise you that you are author- 
ized so to do. 

I should add in this connection that, so far as I am now 
advised, I do not understand that the limitation of the 
brands to be placed by gaugers upon the Government end 
of the casks under your regulations will have any appli- 
cation to the names that may be put by the owners of 
spirits upon the other end of the cask to further indicate 
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the particular kind of spirit, as, for example, to show 
whether whisky is rye or “ Bourbon,” or brandy is peach 
or apple, although such additional naming would be sub- 
ject to the various provisions of law as to shipment, mis- 
branding, etc. In many cases taxable spirits will never 
enter into Federal commerce so as to be subject to the food 
and drugs act. And even so far as that act is concerned, 
the owner of a cask of spirits may, I think, brand his end 
of the cask with any name that he sees fit, subject only to 
the penalties of the food and drugs act if it should enter 
into Federal commerce when mislabeled or misbranded 
under that act. 


Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


FOOD AND DRUGS ACT—LABELING OF CONDEMNED ME- 
DICINAL SUPPLIES INTENDED FOR SALE, 


A sale under section 1241, Revised Statutes, by Government officers, 
of drugs and medicines purchased for the use of the Army and 
afterwards condemned as being unfit for use, is as much subject 
to the provisions of the food and drugs act of June 30, 1906 (34 
Stat., 768), as a sale by a private person would be under similar 
circumstances, and would render the officers making the sale 
Hable under that act, unless the drugs and medicines so sold are 
labeled in accordance with its provisions. 

Where a drug so sold is not sold under a name recognized in the 
United States Pharmacopeia, a general statement on the label 
that its quality has deteriorated and that it has been condemned 
for sale under section 1241, Revised Statutes, would be a sufficient 
compliance with the food and drugs act of 1906, and would show 
that it was not sold under any professed standard, and could 
not be deemed either adulterated or misbranded under sections 
Zand 8 of that act. 

Where a drug so sold is sold under a name recognized by the United 
States Pharmacopwia, a mere general statement of the character 
of the drug, showing only the fact of its deterioration is insuf- 
ficient; and in order that it may not be deemed adulterated, its 
actunl standard of strength, quality, or purity should be stated 
on the label of each bottle, box, or other container in which the 
goods are intended to reach the consumer. 
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A sale of such condemned drugs and medicines could in no respect 
affect the original makers or vendors from whom they were pur- 
chased before the passage of the food and drugs act of June 30, 
1906, unaccompanied by any guarantee under that act, and at a 
time previous to their deterioration. . 


DEPARTMENT OF JUSTICE, 
March 27, 1908. 

Sir: I have the honor to acknowledge the receipt of 
vour letter of the 23d instant in which you state that cer- 
tain drugs and medicines of the Medical Supply Depot, 
United States Army, New York City, which were pur- 
chased before the enactment of the food and drugs act 
of June 30, 1906, have been inspected and condemned as 
“ deteriorated, not fit for issue” and as “ fermented, unfit 
for issue,” and that your Department, upon the recom- 
mendation of the inspector, has ordered the same to be 
sold under the authority of section 1241 of the Revised 
Statutes. You further state that the proposed sale would 
cover the goods in the original cases bearing the marks of 


the original makers of vendors; and that since on account . 


of the deterioration of these supplies the state of purity 
of each article can not be known without an analysis, it 
would be impracticable to mark each case according to its 
actual contents. 

You thereupon request an expression of my opinion 
upon the three following questions: 

Whether the sale of these condemned drugs and medi- 
cines under section 1241, Revised Statutes, would be within 
the purview of the food and drugs act, as distinguished 
from a sale by a private vendor, so as to render the officers 
making the sale hable under the act; 

Whether, if such sale comes within the terms of the act, 
it would be sufficient to label each original package as 
follows: “ Deteriorated military supplies. Condemned and 
sold under section 1241, Revised Statutes; and 

Whether, in any event, the sale of the articles would 
involve any liability on the part of the original makers 
or vendors of the condemned drugs or medicines. 

In reply, I have the honor to state: 

1. I am of the opinion that if the proposed sale other- 
wise presents a case of Federal commerce coming within 
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the provisions of the food and drugs act, and not merely 
a case of purchase and sale in State commerce to which 
the food and drugs act would have no application, the 
provisions of that act would apply even although the sale 
were made by officers of the Government under the pro- 
vision of the Revised Statutes. 

Revised Statutes, section 1241, provides that: “The 
President may cause to be sold any military stores which, 
upon proper inspection or survey, appear to be damaged, 
or unsuitable for the public service. Such inspection or 
survey shall be made by the officers designated by the Secre- 
tary of War, and the sales shall be made under regulations 
prescribed by him.” 

Section 2 of the food and drugs act (34 Stat., 768), pro- 
vides that— 

“any person who shall ship or deliver for shipment 
from any State or Territory or the District of Columbia 
to any other State or Territory or the District of Colum- 
bia, or to a foreign country, or who shall receive in any 
State or Territory or the District of Columbia from any 
other State or Territory or the District of Columbia, or 
foreign country, and having so received, shall deliver, in 
original unbroken packages, for pay or otherwise, or offer 
to deliver to any other person, any such article so adul- 
terated or misbranded within the meaning of this act, or 
any person who shall sell or offer for sale in the District 
of Columbia or the Territories of the United States any 
such adulterated or misbranded food or drugs, or export or 
offer to export the same to any foreign country, shall be 
guilty of a misdemeanor, and for such offense be fined not 
exceeding two hundred dollars for the first offense, and 
upon conviction for each subsequent offense not exceeding 
three hundred dollars or be imprisoned not exceeding one 
year, or both, in the discretion of the court.” 

This act 1s broad in its terms, without any exception in 
favor of the Government or its officers. and includes gen- 
erally “any person ” who shall ship, deliver, sell, or offer 
to sell, adulterated or misbranded food or drugs in viola- 
tion of its provisions. 
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While it is a well-settled principle of statutory construc- 
tion that a general prohibition contained in a statute does 
not ordinarily extend to or affect the sovereign, yet, as 
stated in an opinion which I rendered the Secretary of the 
Treasury on January 2 last (ante, 466), citing the language 
of Mr. Justice Story in United States v. Hoar (2 Mason, 
211, Fed. Cas. 15373), the Government is to be regarded 
as included within such prohibition when either the nature 
of the mischiefs to be redressed or the language used shows 
that this was in the contemplation of the legislature. This 
is generally the case where the statute “is made for the 
public good, as for the advancement of religion and justice, 
or to prevent injury and wrong.” (United States v. 
Knight, 14 Pet., 3801, 315; United States v. Herron, 20 
Wall., 251, 255; 8 Bacon’s Abridgment by Bouvier, 92, Tit. 
“ Prerogative,” E. 5.) 

The mischiefs to be redressed by the food and drugs act 
are shown by its title, which reads: “An act for prevent- 
ing the manufacture, sale, or transportation of adulterated 
er misbranded or poisonous or deleterious foods, medicines, 
and liquors, and for regulating traffic therein, and for other 
purposes.” As TI have heretofore said, its primary purpose 
“is to protect against fraud consumers of food or drugs ~ 
(26 Op., 219). Clearly, if adulterated or misbranded food 
or drugs were sold by the Government or its officers the 
purpose of the statute would be as much defeated and the 
injury to the consumer as great as If such articles were sold 
Ly private individuals. Furthermore, the theory that Con- 
gress intended that the Government itself might sell adul- 
terated or misbranded drugs under circumstances when a 
sale by individuals was forbidden would involve an_in- 
consistency which undoubtedly was not intended by the 
legislature. I, therefore, am clearly of the opinion that 
a sale by Government officers under Revised Statutes. sec- 
tion 1241, is as much subject to the provisions of the food 
and drugs act as a sale by a private person would be under 
similar circumstances. 

2. Whether, if these drugs and medicines are sold and 
delivered under circumstances otherwise coming within the 
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food and drugs act, it would be a sufficient comphance with 
that act to label each original package with a statement 
that it contains deteriorated military supplies, condemned 
und sold under section 1241 of the Revised Statutes, would 
depend upon the precise facts. 

The following provisions of the food and drugs act are 
applicable to the case of deteriorated drugs: 

Section 7 provides that drugs shall be deemed to be 
adulterated in the following cases: 

“First. If, when a drug is sold under or by a name 
recognized in the United States Pharmacoperia or Na- 
tional Formulary, it differs from the standard of strength, 
quality, or purity, as determined by the test laid down in 
the United States Pharmacopceia or National ‘Formulary 
official at the time of investigation: Provided, That no 
drug defined in the United States Pharmacopeia or 
National Formulary shall be deemed to be adulterated 
under this provision if the standard of strength, quality, 
or purity be plainly stated upon the bottle, box, or other 
container thereof although the standard may differ from 
that determined by the test laid down in the United States 
Pharmacopwia or National Formulary. 

“Second. If its strength or purity fall below the pro- 
fessed standard or quality under which it is sold.” 

Section 8 provides that drugs shall be deemed to be mis- 
branded “the package or label of which shall bear any 
statement, design, or device regarding such article, or the 
ingredients or substances contained therein which shall be 
false or misleading in any particular.” 

It does not appear from your letter what portion, if any, 
of these drugs are sold under names recognized in the 
United States Pharmacopoela, or whether the “ original 
packages ” to which you refer are the bottles, boxes, or 
other containers of the drugs in the form in which they 
ure prepared for sale to the consumer, or are larger pack- 
ages containing several of such bottles or boxes. 

I am of the opinion that where a drug is not sold under 
a name recognized in the United States Pharmacoperia 
a general statement on the label such as that suggested, 
showing that its quality has deteriorated and that it has 
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been condemned for sale, would be a sufficient compliance 
with the law, as this would on its face correct any state- 
ment on the original label which might otherwise be mis- 
leading as to the quality, and would show that it was not 
sold under any professed standard, so that it could not 
then be deemed either adulterated under the second clause 
of section 7 or misbranded under section 8. 

However, in case of a drug sold under a name recog- 
nized by the United States Pharmacopeia, I am of the 
opinion that a mere general statement of this character, 
showing only the fact of its deterioration, is insufficient, 
and that, in order that a drug sold under such name may 
not be deemed adulterated, it is necessary under the pro- 
viso contained in the first clause of section 7 that the ac- 
tual standard of strength, quality, or purity should be 
stated. | 

I am further of the opinion, without passing upon the 
question as to what constitutes an original package within 
the meaning of section 2 of the act, that, so far as correct- 
ing any statement on the original label is concerned, it 
would not be sufficient to make such correction merely 
upon the label on the outer envelope of a package holding 
several bottles, boxes, or other containers of the drugs, but 
that the correction must be made upon the label of each 
bottle, box, or other container in which the goods are in- 
tended to reach the consumer, since evidently a statement 
of the true standard upon the covering of a package con- 
taining several bottles or boxes would be entirely valueless 
as a protection to the purchaser, and, being thrown away 
before the drug reached the consumer, would enable each 
bottle or box to be sold without any notice of its inferiority. 

3. I am further of the opinion that the proposed sale 
could, however, in no respect affect the original makers 
or vendors from whom these supphes were purchased be- 
fore the passage of the food and drugs act, unaccompanied 
by any guaranty under that act, and at a time previous to 
their deterioration. 

Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 
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OFFICIAL REGISTER OF UNITED STATES—COST OF 
PRINTING. 


The Official Register of the United States, being a public document 
emanating from the Census Office, all expense incurred in its 
actual preparation for printing, apart from the creation of the 
manuscript, is chargeable under the joint resolution of March 
30, 1906 (34 Stat., 825), to the appropriation or allotment of 
appropriation for printing and binding for the Census Office: 
and the balance of the cost thereof, which tnelude the cost of 
binding and any charge which may be incurred in the creation 
of the manuscript, should be charged to the Congressional allot- 
ment and the appropriate executive allotment in proportion to the 
number of copies delivered to Congress and to each Department. 


DEPARTMENT OF JUSTICE, 
March 28, 1908. 

Sir: I have the honor to acknowledge the receipt of 
your letter of March 23, stating that the Public Printer 
has charged against the allotment for printing and bind- 
ing for the State Department the cost of the quota of 100 
copies of the Official Register of the United States allotted 
to the State Department in the distribution of that work 
under section 73 of the printing act of January 12, 1895 
(28 Stat., 601. 612-619). You hold that this is not a 
legitimate charge against the State Department, and that 
if the Department is to be charged with the expense of all 
documents provided by law and distributed to the Depart- 
ment, the control of the allotment is practically with- 
drawn from the Department, and that it will be impossible 
to comply with the proviso in the resolution of March 30. 
1906: and vou request my opinion upon the legality of the 
charge in question. 

The act of June 7, 1906 (34 Stat., 218), transfers from 
the Secretary of the Interior to the Director of the Census 
the editing and publishing of the Official Register of the 
United States under the provisions of existing law, which 
are (section 73, act of 1895, vt supra) that certain public 
and official data shall be furnished, that the Register shall 
be edited, indexed, and published, and 3,000 copies printed 
and bound and distributed in a certain way, including 100 
copies to the Department of State. No charge has been 
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made against the State Department for this item in pre- 
vious years. 

The joint resolution of March 30, 1906 (34 Stat., 825), 
provided that hereafter the cost of printing and binding 
of “documents” “emanating from the executive depart- 
ments, bureaus and independent offices of the Government ” 
should be charged not to the allotment for printing and 
binding for Congress, or to other than executive appropria- 
tions as theretofore, but “ shall be charged to the appropria- 
tion or allotment of appropriation for the printing and 
binding of the Department, bureau, or independent office 
of the Government in which such document or report origi- 
nates.” This change of rule affected the cost of illustra- 
tions, composition, stereotyping, and other work involved 
in the actual preparation for printing, apart from the 
creation of manuscript, the balance of cost being chargeable 
te the Congressional allotment or the appropriate executive 
allotment in proportion to the number delivered to each; 
and, finally, the cost of copies delivered otherwise than 
through Congress or the Departments being chargeable as 
theretofore. 

The proviso of the resolution is that each Executive De- 
partment, bureau, or independent office for which a print- 
ing appropriation is made shall, before December 1 of each 
year, obtain from the Public Printer an estimate of cost 
of the publications of such Department or office required 
by law, and so much of the same as would under the terms 
of the resolution be charged to the appropriation of the 
Department, etc., in which such publications originate shall 
be set aside and be available only for the printing: and 
binding of such documents until all of the allotment cost 
on that account shall have been paid. 

In my opinion, since the Official Register is a public 
document emanating from the Census Office under the di- 
rection of the statutes, the printing cost as defined in the 
resolution of 1906 seems clearly chargeable to the Census 
Office appropriation in accordance with the language “ shall 
be charged to the appropriation or allotment of appropria- 
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tion for the printing and binding of the Department, 
bureau, or independent office of the Government in which 
such documents or reports originate; and that the balance 
of the cost shall be charged to the Congressional allotment 
and the appropriate executive allotment in proportion to 
the number delivered to each. As the distribution pro- 
vided for in section 73 of the act of 1895 embraces allot- 
ments to Congress and the members thereof, to the Depart- 
ments and to various offices and branches of the Govern- 
ment, as well as other depositories, there appears to be no 
reason why a proportional charge of such balance of cost 
should not be charged in accordance with the statute, in 
this case to the State Department appropriation, in pro- 
portion to the number delivered. 

The scheme appears to be, in brief, that the printing cost 
shall be charged to the particular Department or bureau 
or office in which the publication originates, and the bal- 
ance proportionately to Congress and the Departments 
and offices of the Government to which the distribution is 
made. 

Without attempting to determine a point that previous - 
laws and established practice may definitely settle, it ap- 
pears to me that since the resolution at its outset refers 
to printing and binding and, on the other hand, the appor- 
tionment of cost embraces, first, what I have called the 
printing cost, being for the “ work involved in the actual 
preparation for printing, apart from the creation of manu- 
script,” and, second, “the balance of cost,” the latter di- 
vision, Which is to be apportioned between Congress and 
the Departments, must necessarily include the binding cost 
and any charge which may be incurred for the creation of 
manuscript. Suggesting this view, however, rather than 
deciding that point, I have the honor to advise you that, 
except as herein indicated to be apportioned, the charge of 
the Public Printer against the State Department for the 
copies of the Official Register is not legal. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF STATE. 
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POSTMASTER-GENERAL—EXCLUSION OF SEDITIOUS PUB- 
LICATIONS FROM THE MAILS. 


While the question is not free from doubt, the Postmaster-General 
will be justified in excluding from the mails any issue of a period- 
ical, otherwise entitled to the privilege of second-class mail 
matter, which shall contain any article constituting a seditious 
libel and counseling such crimes as murder, arson, riot, and 
treason. 

The printing and cireulation of such a paper was clearly an offense 
at common law, but it constitutes no offense against the United 
States in the absence of a Federal statute making it one. 

The publication in question is not “ indecent ” in the sense in which 
that word is used in section 3893, Revised Statutes, as amended 
by the aets of July 12, 1876 (19 Stat., 90), and September 26, 
1888 (25 Stat., 496), nor is it an “article or thing intended 
» * * for * * * {immoral use,” in the sense of the particu- 
lar immoral purposes which Congress intended should render 
such matter unmailable under the provisions of that law. 

The publication would come within the terms of the act of June 18, 
1888 (25 Stat., 187), as amended by the act of September 26, 1888 
(25 Stat., 496), as being “ Hbelous,” “ scurrilous,” ‘* defamatory,” 
and “threatening,” if such matter were printed on its cover or 
wrapper. 

There is no statute directing the exclusion from the mails of a 
publication counseling such crimes as murder, arson, riot, and 
treason, and making its deposit in the mails an offense against 
the United States; and in the absence of such a statute, it is not 
an offense to print and deposit in the mails a publication of such 
a character. 

Congress has full power under the Constitution to exclude from 
the mails a publication which counsels the commission of murder, 
arson, riot, or treason, and to make the use, or the attempted 
use, of the mails for the transmission of such writings a crime 
against the United States. 


DEPARTMENT OF JUSTICE, 
March 31, 1908. 
Sir: On March 20, 1908, I received from you the fol- 
lowing letter: 


* To the DEPARTMENT oF JUSTICE: 

* By my direction the Postmaster-General is to exclude 
La Questione Sociale, of Patterson, N. J., from the mails, 
and it will not be admitted to the mails unless by order 
of the court, or unless you advise me that it must be 
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admitted. Please see if it is not possible to prosecute crimi- 
nally under any section of the law that is available the 
men that are interested in sending out this anarchistic 
and murderous publication. They are of course the ene- 
mies of mankind and every effort should be strained to 
hold them accountable for an offense far more infamous 
than that of an ordinary murderer. 

* This matter has been brought to my attention by the 
mayor of the city of Paterson. I wish every effort: made 
to get at the criminals under the Federal law. It may 
be found impossible to do this. I shall also, through the 
Secretary of State, call the attention of the governor of 
New Jersey to the circumstances, so that he may proceed 
under the State law, his attention being further drawn 
to the fact that the newspaper is circulated in other States. 
After you have concluded your investigation I wish a re- 
port from you to serve as a basis for a recommendation by 
me for action by Congress. Under section 3893 of the 
Revised Statutes lewd, obscene, and lascivious books and 
letters, publications for indecent and immoral uses or of 
un indecent and immoral nature, and postal cards upon 
which indecent and scurrilous epithets are written or 
printed, are all excluded from the mail, and provision is 
made for the fine and imprisonment of those guilty. The 
newspaper article in question advocates murder by dyna- 
mite. It specifically advocates the murder of enlisted men 
of the United States Army and officers of the police force, 
and the burning of houses of private citizens. The preach- 
ing of murder and arson 1s certainly as immoral as the 
circulation of obscene and lascivious literature, and if the 
practice is not already forbidden by the law it should be 
forbidden. The immigration law now prohibits the entry 
into the United States of any person who entertains or 
advocates the views expressed in this newspaper article. 
It is of course inexcusable to permit those already here to 
promulgate such views. Those who write. publish, and 
circulate those articles stand on a level with those who use 
the mails for distributing poisons for the purpose of mur- 
der; and convictions have been obtained when the mails 
have thus been used for the distribution of poisons. No 
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law should require the Postmaster-General to become an 
accessory to murder by circulating literature of this kind.” 


There was also a letter to you of March 19, 1908, from 
Hon. Andrew S. McBride, mayor of the city of Paterson, 
in the State of New Jersey, and certain newspaper clip- 
pings, two of which contain what purport to be transla- 
tions of an alleged article in the publication “ La Ques- 
tione Sociale” mentioned in your letter, and which I 
understand to be printed and circulated in Italian. The 
article thus attributed to La Questione Sociale, as trans- 
lated in the clippings, reads as follows: 

“We want everybody to be with us. We invite every- 
body to get together and arm themselves. Seventy-five 
per cent have only a knife in the house which will only 
cut onions. 

“It will be a good thing for everybody to have a gun. 
When we are ready the first thing to do is to break into the 
armory and seize the rifles and ammunition. Then all the 
people will be with us as soon as they see this. The next 
thing to do is to get hold of the police station, and when 
the police see that they are not strong enough the chief of 
police will ask for soldiers. 

“Even at that the dynamite 1s easy to get for us. 
Twenty-five cents worth will blow a big iron door down. 
We don’t want to forget that the dynamite will help us to 
win. Two or three of us can defy a regiment of soldiers 
without fear. We will start when no one is thinking any- 
thing about it. Then we can beat them man for man. 
At that time show no sympathy for any soldiers, even if 
they be sons of the people. As soon as we get hold of the 
police station it is our victory. The thing 1s to kill the 
entire force. If not they will kill us. After we have done 
this the first thing to do is to look out for ourselves first 
and then for the people who helped us. 

“We must get into the armory; and in case we can not, 
then we will blow it down with dynamite. Then when we 
are ready we must set fire to three or four houses in differ- 
ent locations on the outskirts which will bring out the fire 
department and all the police. Then we will start a fire 
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in the center of the city. This will be an easy thing to du 
as the police and firemen will be on the outskirts.” 


I have carefully examined the iaw relating to the sub- 
ject-matter of your letter of March 20, and in accordance 
with your direction submit the following report thereon. 
I must premise, however, by saying I have not sought in- 
formation as to the accuracy of the translation of the 
article, nor yet as to the character of the publication itself. 
and the antecedents or purposes of its publishers, except 
in so far as these are indicated by the alleged passage in 
the same article hereinbefore set forth. If this publica- 
tion does not come within the class of periodicals entitled 
to transportation in the mails as mailable matter of the 
second class, for reasons other than the sentiments it 
expresses, or the illegal or immoral character of its con- 
tents, the Post-Office Department has ample authority to 
deny it admission to the mails, and, I am informed, that 
in fact this has been done for reasons altogether inde- 
pendent of the peculiar characteristics of the alleged arti- 
cle called to your attention. Moreover, while it would be 
appropriate, of course, to ascertain all the material facts 
respecting the periodical concerned, or the individuals re- 
sponsible for its publication before instituting proceedings 
of any kind which might affect their rights or interests. 
I understand your instructions as directing a report upon 
the assumption that the alleged newspaper in question, 
and others of a similar character, habitually publish arti- 
cles substantially similar to the one translated in the chip- 
ping sent me. Your letter asks in substance: 

First. Whether the publication of such articles consti- 
tutes a criminal offense on the part of the publishers. 

Second. Whether this offense is punishable by the Fed- 
eral courts, 

Third. Whether such publications are criminal or ex- 
cluded from the mails by any existing statute of the United 
States. 

Fourth. Whether, if they are not, the Congress can con- 
stitutionally enact a law or laws providing for their ex- 
clusion and their treatment as crimes. 

Fifth. Whether, in the existing condition of the law. the 
Postmaster-General can be compelled to admit such pub- 
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lications to the mails and transport and distribute them as 
mail matter. 

1. The article in question, supposing it to have been ac- 
curately translated, constitutes a seditious libel, and its pub- 
lication, In my opinion, is undoubtedly a crime at common 
law. (See Russell on Crimes, 6th ed., vol. 1, sec. 1. chap. 
28, p. 595.) 

In Reg. v. Lovett (9 C. & P.. 466), Littledale, J., says: 

“Tf this paper has a direct tendency to cause unlawful 
meetings and disturbances, and to lead to a violation of 
the laws, * * * it is a seditious libel.” 

Referring to the above-mentioned offense, Professor 
Greenleaf says: 

“ This crime is committed by the publication of writings 
blaspheming the Supreme Being; or turning the doctrines 
of the Christian religion into contempt and ridicule; or 
tending, by their immodesty, to corrupt the mind, and to 
destroy the love of decency, morality, and good order; 
or wantonly to defame or indecorously to calumniate the 
economy, order, and constitution of things which make 
up the general system of law and government of the 
country; to degrade the administration of government or 
of justice; or to cause animosities between our own and 
any other foreign government, by personal abuse of its 
sovereign, its ambassadors, or other public ministers; and 
by malicious defamations, expressed in printing or writing. 
or by signs or pictures, tending either to blacken the 
memory of one who is dead or the reputation of one who 
is living, and thereby to expose him to public hatred, con- 
tempt, and ridicule. This descriptive catalogue embraces 
all the several species of this offense which are indictable 
at common law; all of which, it is believed, are indictable 
in the United States, either at common law or by virtue 
of particular statutes.” (3 Greenl. Ev., sec. 164.) 

In Starkie on Libel, first edition, page 525, the test of 
the criminality of such a publication is said to lie in the 
answer to the following question: “ Has the communication 
a plain tendency to produce public mischief by perverting 
the mind of the subject and creating a general dissatis- 
faction toward government?” In the publication you have 
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called to my attention, all persons reading it are urged to 
procure arms, to seize, or if that be impossible, to destroy by 
dynamite, certain public buildings; to resist forcibly, and, 
if practicable, kill police officers endeavoring to discharge 
their duties as such, and also the military forces which 
might be sent to aid in the restoration of order. It is im- 
material whether the writer referred to the Regular Army 
of the United States or to the organized militia of the 
State of New Jersey in this connection, and the criminal 
character of his utterance is not affected by the fact that 
he failed to designate any particular policeman, or any 
individual officer or enlisted man of the Army or militia 
among his intended victims. 

“A person delivered a ticket up to the minister after 
sermon, wherein he desired him to take notice that offenses 
passed now without control from the civil magistrate, and 
to quicken the civil magistrate to do his duty, etc.; and 
this was held to be a libel, though no magistrate in par- 
ticular was mentioned. Bac. Abr. tit. Libel (A) 2.” 
(Russell on Crimes, vol. 1, p. 623.) 

In this instance the publication not only suggests, but 
urges, arson, murder, riot, and treason against both the 
State and the National governments. There can be hardly 
a clearer or stronger case of a seditious libel at common law. 

2. It is quite clear, however, that such a_ publication 
constitutes no offense against the United States in the 
absence of some Federal statute making it one. This was 
determined in the early case of United States v. Hudson 
and Goodwin (7 Cr., 32), decided February 13, 1812. The 
report says: 

“This was a case certified from the Circuit Court for 
the District of Connecticut, in which, upon argument of 
a general demurrer to an indictment for a libel on the 
President and Congress of the United States, contained 
in the Connecticut Currant, of the 7th of May, 1806. 
charging them with having in secret voted two millions 
of dollars as a present to Bonaparte for leave to make a 
treaty with Spain, the judges of that court were divided 
in opinion upon the question whether the Circuit Court 
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of the United States had a common-law jurisdiction in 
eases of libel.” 

The court determined in this case that the courts of the 
United States have no common-law jurisdiction in crim- 
inal cases, pointing out that no provision of the Constitu- ° 
tion or statutes enacted under its powers had conferred 
such jurisdiction, and decided that it could not be implied 
from the mere necessity of protecting the Federal Govern- 
ment in the execution of its constitutional duties. The 
court says in conclusion : 

“Certain implied powers must necessarily result to our 
courts of justice from the nature of their institution. But 
jurisdiction of crimes against the State is not among these 
powers. To fine for contempt—imprison for contumacy— 
enforce the observance of order, etc., are powers which 
¢an not be dispensed with in a court, because they are 
necessary to the exercise of all others; and so far our courts 
no doubt possess powers not immediately derived from 
statute; but all exercise of criminal jurisdiction in com- 
mon-law cases we are of opinion is not within their implied 
powers.” 

From the foregoing considerations I conclude: 

1. That the printing and circulation of the paper in 
question, supposing it to be correctly translated, was 
clearly an offense at common law. 

2. That of this offense the courts of the United States 
have no jurisdiction in the absence of any act of Congress 
declaring it a crime and authorizing its punishment. 

3. In comphance with your instructions I have very care- 
fully investigated the statutes of the United States to see 
if they contain any provision making such a publication 
an offense against the United States or authorizing its ex- 
clusion from the mails. Section 3893, Revised Statutes, as 
amended by the acts approved July 12, 1876 (19 Stat., 
90), and September 26, 1888 (25 Stat., 496), contains the 
following provision: 

“Every obscene, lewd, or lascivious book, pamphlet, 
picture, paper, letter, writing, print, or other publication 
of an mdecent character, and every article or thing de- 
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signed or intended for the prevention of conception or 
procuring of abortion, and every article or thing intended 
or adapted for any indecent or immoral use, and every 
written or printed card, letter, circular, book, pamphlet, 
‘advertisement, or notice of any kind giving information, 
directly or indirectly, where or how, or of whom, or by 
what means any of the hereinbefore mentioned matters, 
articles, or things may be obtained or made, whether 
sealed as first class matter or not, are hereby declared to be 
non-mailable matter, and shall not be conveyed in the mails 
nor delivered from any post-office nor by any letter car- 
rier; and any person who shall knowingly deposit, or 
cause to be deposited, for mailing or delivery, anything 
declared by this section to be non-mailable matter, any anv 
person who shall knowingly take the same, or cause the 
same to be taken, from the mails for the purpose of circu- 
lating or disposing of, or of aiding in the circulation of 
or disposition of the same, shall, for each and every offense, 
be fined upon conviction thereof not more than five thou- 
sand dollars, or imprisoned at hard labor not more than 
five years, or both, at the discretion of the court.” 

There can be,°I think, no doubt that, in a sense, this 
article is a “ publication of an indecent character; but 
it is not, in my opinion, “ indecent ” in the sense in which 
the word is used in this section. It is also clearly an 
“article or thing intended * * * for * * * im- 
moral use,” for its purpose is plainly to suggest several 
grave crimes, including treason, murder, and arson, and 
such a purpose is undoubtedly immoral; but the particular 
immoral purposes which the Congress intended to render 
matter unmailable under this provision of law are not 
such purposes as inspired the article in question. The 
language of the section shows clearly that it was intended 
to exclude matter either literally * obscene” in the sense 
generally attributed to the word, or of a nature “ ejusdem 
generis with obscenity. In this case the rule noscitur a 
sociis must be applied to such words as “ indecent ” and 
“immoral ” in the construction of a highly penal statute, 
and I can not advise you that the section above quoted 
authorizes either the prosecution of the persons mailing 
the paper in question or its exclusion from the mails. 
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The act of June 18, 1888 (25 Stat., 187), as amended by 
the act of September 26 of the same year (ibid., 496) is 
as follows: | 

“That all matter otherwise mailable by law, upon the 
envelope or outside cover or wrapper of which, or any 
postal card upon which, any delineations, epithets, terms, 
or language of an indecent, lewd, lascivious, obscene, libel- 
ous, scurrilous, defamatory, or threatening character, or 
calculated by the terms or manner or style of display and 
obviously intended to reflect injuriously upon the char- 
acter or conduct of another may be written or printed, or 
otherwise impressed or apparent, are*hereby declared non- 
mailable matter, and shall not be conveyed in the mails, 
nor delivered from any post-office nor by any letter car- 
rier, and shall be withdrawn from the mails under such 
regulations as the Postmaster-General shall prescribe; and 
any person who shall knowingly deposit, or cause to be 
deposited, for mailing or delivery, anything declared by 
this section to be non-mailable matter, and any person who 
shall knowingly take the same or cause the same to be 
taken from the mails, for the purpose of circulating or 
disposing of, or of aiding in the circulation or disposition 
of the same, shall, for each and every offense, upon con- 
viction thereof, be fined not more than five thousand dol- 
lars, or imprisoned at hard labor not more than five years, 
or both, at the discretion of the court.” 

I have no doubt that the publication in question would 
come within the terms of this statute, if the article to which 
you have called my attention were printed on its cover or 
wrapper or it were so folded that this part of its contents 
might be .exposed to public view. Its language is un- 
doubtedly “libelous,” “scurrilous,” “defamatory,” and 
“ threatening,’ and if deposited in the mail in such manner 
that, without removing the cover, this language might be 
read by other persons than the one to whom it was ad- 
dressed, it would unquestionably come within the prohibi- 
tion of the act. I infer, however, since there is no state- 
ment as to the nature of its inclosure, that this paper was 
so wrapped and folded as not to disclose the article in 
question, or, at all events, that you wish my opinion as to 
its criminal character and the propriety of its exclusion 
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from the mails independently of the question of its in- 
closure and in case its publishers should provide a wrapper 
which would conceal its contents; and, if thus inclosed, it 
would seem clearly not to come within the provisions of 
this statute. 

There are some other provisions of law such as those 
relating to letters. circulars, etc... connected with lotteries 
or spurious money and those prohibiting the transportation 
of noxious insects in the mails which declare certain classes 
of matter unmailable, but they do not affect the case of 
an article of this character. and I am obliged to report 
that I can find no express provision of law directing the 
exclusion of such matter from the mails, or rendering its 
deposit in the mails an offense against the United States. 

4. There can be no doubt, however, that the Congress 
lias full power under the Constitution to exclude such publi- 
cations from the mails. As is said by Mr. Justice Field 
in He parte Jackson (96 U. S., 727, 732): 

“The power possessed by Congress embraces the regula- 
tion of the entire postal system of the country. The right. 
to designate what shall be carried necessarily involves the 
right to determine what shall be excluded.” 

In the case of Jn re Rapier (148 U. S., 110), the present 
Chief Justice says (p. 134): 

“ Tt is not necessary that Congress should have the power 
to deal with crime or immorality within the States in order 
(o maintain that it possesses the power to forbid the use 
of the mails in aid of the perpetration of crime or im- 
morality.” 

Many other authorities might be cited to the same effect. 
It has been, it is true, sometimes contended that the right 
to use the mails constitutes a form of property which is 
protected from “ confiscation ” under the fifth amendment, 
or that such use can not be denied to any citizen without 
an infringement of the rights secured by the first amend- 
ment; but these contentions have been repudiated by high 
authority and seem to be clearly untenable in view of the 
decisions of the Supreme Court cited above. 

I have the honor therefore to advise you that it is clearly 
and fully within the power of the Congress to exclude from 
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the mails the publications similar to the one set forth in 
the clippings inclosed with your letter, and to make the 
use, or attempted use, of the mails for the transmission of 
such writings a crime against the United States. 

5. There remains to be considered the interesting and 
important question whether, in the absence of any legis- 
lation by Congress either directing or prohibiting the trans- 
mission of such publications through the mails, the Post- 
master-General, in the exercise of his authority as head of 
the Post-Office Department and acting under your instruc- 
tions, has the right to exclude them, and this question 1s 
one of no little difficulty. It must be premised that the 
Postmaster-General clearly has no power to close the mails 
{o any class of persons, however reprehensible may be their 
practices or however detestable their reputation; if the 
question were whether the mails could be closed to all issues 
of a newspaper, otherwise entitled to admission, by reason 
of an article of this character in any particular issue, there 
could be no doubt that the question must be answered in 
the negative. Since, however, under the provisions of sec- 
tion 3882, Revised Statutes, and section 12 of the act ap- 
proved March 3, 1879 (20 Stat., 359), newspapers may 
be fully examined either at the office of mailing or at the 
office of delivering, 1f such examination shall incidentally 
disclose the fact that a newspaper contains matter similar 
to the clippings sent with your letter, then, inasmuch as 
‘all printed copies struck off from one common impression, 
though they constitute merely secondary evidence of the 
contents of the paper from which they are taken, are con- 
sidered as primary evidence of each other’s contents” 
(Taylor on Evidence, section 388; Rex v. Watson, 32 How. 
St. Tr., 82), this fact may be reasonably held to prove that 
the entire issue of the paper contains the same matter. 
Under such circumstances can the Postmaster-General ex- 
clude such issues from the mails? 

At first sight it may seem that his right to do this is 
denied by the decision in Zeal v. Felton (12 How., 284). 
In that case the postmaster at Syracuse, N. Y., refused to 
deliver to the plaintiff a newspaper sent him by mail be- 
cause there was a mark on the wrapper in addition to the 
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address, and the Postmaster-General by circular had di- 
rected. that newspapers having marks on their wrappers 
should not be delivered, except upon the payment of full 
letter postage. The plaintiff brought a suit in trover for the 
value of the newspaper, and obtained a verdict and judg- 
ment for 6 cents. The case finally reached the Supreme 
Court, and it was determined by that tribunal, first, that 
the law did not justify the instructions of the Postmaster- 
General, and, secondly, that the person to whom a news- 
paper is addressed, being its owner, can sue the postmaster 
for its value, if he refuses to deliver it when this is duly 
demanded at the office of delivery. 

The court says (p. 292): 

“The United States undertakes, at fixed rates of post- 
age, to convey letters and newspapers for those to whom 
they are directed, and the postage may be prepaid by the 
sender, or be paid when either reach their destination, by 
the person to whom they are addressed. When tendered by 
the latter or by his agent, he has the right to the immediate 
possession of them, though he has not had before the ac- 
tual possession. If then they be wrongfully withheld for 
a charge of unlawful postage, it is a conversion for which 
suit may be brought.” 

And so in the case of Commerford v. Thompson (1 Fed., 
417), in the United States Circuit Court for the District 
‘of Kentucky, the court, Brown J., says (p. 419): 

“While there is, undoubtedly, power to prescribe what 
shall or what shall not be carried by post (Hx parte Jack- 
son, 96 U. S., 727-732), the mails are, prima facie, intended 
for the service of every person desiring to use them; and 
a monopoly of this species of commerce is secured to the 
Post-Office Department. (Rev. Stat., sec. 3982.) It is, then 
scarcely necessary to say that the officers of the Depart- 
ment are the agents of the public in the performance of 
this service, and that no postmaster, whether acting under 
the instructions of the Postmaster-General or not, can 
lawfully refuse to deliver letters addressed to his office. 
unless special authority for so doing 1s found in some act 
of Congress.” 

These authorities and some other decisions and dicta 
which might be cited to the same effect are entitled to 
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great respect, but, after a very careful consideration of the 
subject, I do not think they are decisive of the question 
here involved. That question may be thus stated: Is it 
the intention of the Congress, as expressed in the Federal 
statutes on this subject, that the mails should be used to 
convey libelous solicitations for the perpetration of treason 
and felonies, with knowledge on the part of the Postmas- 
ter-General and his subordinates that they are used for 
this purpose ? | 

In the argument of Mr. James C. Carter for the peti- 
tioner in the case of /n re Rapier, he supposes this ques- 
tion to be asked (143 U.S., p. 117): 

“Ts it true, then, that the Government of the United 
States is placed in the singular attitude that it can not 
discharge its duty of maintaining a mail service without 
extending the facilities which that service affords to crim- 
inals of every description to aid them in the commission 
of crime?” | 

The question is no less material to the construction of the 
postal laws than to their constitutionality. The Congress 
undoubtedly has power to say what shall and what shall 
not be mailable; but in the absence of compelling language, 
surely a construction of the statutes should not be adopted 
which would render officers of the Government accessories 
to grave crimes and convert the post-office into an agency 
destructive of the ends of the Government. In several 
statutes relating to the postal service there has been an_ 
implied recognition that matter offered for delivery might 
be excluded from the mail, although no statute was in ex- 
istence prohibiting its transportation. Thus, section 3890, 
Revised Statutes, provides for the punishment of “any 
postmaster who shall unlawfully detain in his office any let- 
ter or other mail matter the posting of which is not prohib- 
ited by law,” and in Revised Statutes, section 5471, provi- 
sion is made for the punishment of “ any person employed 
in any department of the postal service who shall improp- 
erly detain, delay, * * * any * * * newspaper.” 
It is obvious that these words “ unlawfully ” and “ improp- 
erly ” are mere surplusage unless the detention might under 
certain circumstances be lawful and proper, notwithstand- 
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ing that the posting of the mail matter might ot be “ pro- 
hibited by law.” So in section 15 of the act approved 
March 3, 1879 (20 Stat., 359), it is said: “ Nothing in 
this act shall be so construed as to allow the transmission 
through the mails of any publication which violates any 
copyright granted by the United States.” There is, in 
point of fact, no statute expressly prohibiting the trans- 
portation through the mails of publications violating the 
copyright law. The proviso just quoted assumes that be- 
cause such publications are unlawful, they will or may be 
excluded from the mails, and guards against any construc- 
tion of the statute in which it 1s contained which might 
relieve them from this ¢mplied prohibition. 

In the consideration of this question it is important to 
bear in mind the relations of the United States to persons 
using the post-office. As is said in 7eal v. Felton, above 
cited: “The United States undertakes to convey letters 
and newspapers for those to whom they are directed ;” 
that is to say, it undertakes the business of a messenger. 
In so far as it conveys sealed documents, its agents not 
only are not bound to know, but are expressly forbidden 
to ascertain, what the purport of such messages may be; 
therefore, neither the Government nor its officers can be 
held either legally or morally responsible for the nature of 
the letters to which they thus, in intentional ignorance, 
afford transportation. But in the case of printed matter, 
intended for general circulation and which, by virtue of 
the statutes above mentioned, and in consideration of the 
reduced rate at which it is transported, the officers of the 
Post-Office Department have the legal right to thoroughly 
inspect, it seems obvious that neither these officers nor the 
Government which employs them can escape responsibility 
for the consequences if they knowingly transport matter 
which becomes, and which they must know might be rea- 
sonably expected to become, a cause of crime. 

It is said by Mr. Justice Field in wv parte Jackson 
{supra), referring to the postal laws (96 U. S., 732): 

“Tn their enforcement, a distinction is to be made be- 
tween different kinds of mail matter, between what is 
intended to be kept free from inspection. such as letters, 
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and sealed packages subject to letter postage; and what 1s 
open to inspection, such as newspapers, magazines, pam- 
phlets, and other printed matter, purposely left in a con- 
dition to be examined.” 

It seems clearly unreasonable to construe these laws 
without regard to this distinction, and no less unreason- 
able to give them a construction which would make the 
Postmaster-General and his subordinates conscious, even 
if unvoluntary, agents in the solicitation of treason and 
felonies and the circulation of seditious |ibels. 

There is another aspect to this question. To determine 
whether those responsible for such publications have a 
legal right to their transportation in the mails it may be 
material to determine whether they would have any ade- 
quate remedy if refused such transportation. In the case 
of Commerford v. Thompson, above cited, while the court 
held that there was no right to exclude from the mails the 
matter excluded in that case, it also held that the remedy 
by injunction was not open to the plaintiff. The language 
of the court is as follows (1 Fed., p. 422): 

“ Conceding that the act of the defendant in detaining 
these letters was unauthorized, and that the complainant 
might maintain an action at law for damages, it does not 
necessarily follow that he is entitled to an injunction. The 
writ of injunction does not issue as a matter of course, 
even if the complainant has made out a technical right to 
relief. An application to the Court of Chancery for the 
exercise of its prohibiting powers or restricting energies 
must come by the dictates of conscience, and be sanctioned 
by the clearest principles of justice. The granting of an 
application is largely a matter of discretion, and is ad- 
dressed to the conscience of the chancellor, acting in view 
of all the circumstances connected with the case. A party 
seeking this extraordinary remedy must come into court 
with clean hands, and show not only that his claim is valid 
by the strict letter of the law, but that in justice and equity 
he is entitled to this particular mode of relief.” 

After citing many authorities to sustain this position and 
examining the facts of the case, in so far as they were 
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disclosed by the record, the court concluded (1 Fed., p. 
— 425): 

“In any light in which this case can be viewed, it is 
impossible to avoid the conclusion that the court is re- 
quired to lend its aid to a scheme condemned alike by 
Congress and by public opinion. Complainant should be 
left to his remedy at law.” 

How the Congress views the “ schemes ” disclosed in the 
article from La Questione Sociale sufficiently appears from 
the following provision in the act approved February 20, 
1907 (34 Stat., 908) : 

“No person who disbelieves in or who is opposed to all 
organized government, or who is a member of or affiliated 
with any organization entertaining and teaching such dis- 
belief in or opposition to all organized government, or who 
advocates or teaches the duty, necessity, or propriety of 
the unlawful assaulting or killing of any officer or officers, 
either of specific individuals or of officers generally, of 
the Government of the United States or of any other organ- 
ized government, because of his or their official character, 
shall be permitted to enter the United States or any terri- 
tory or place subject to the jurisdiction thereof.” 

It is a matter of notoriety, and therefore of judicial 
knowledge, that this measure was enacted in obedience to 
imperative demand of public opinion. I can not doubt 
therefore that any court of conscience would reach the con- 
clusion with that announced in Commerford v. Thompson 
if asked to compel the dissemination throughout the country 
of the publication inclosed with your letter. Such a court 
would unquestionably leave the complainant to his remedy 
at law. What would be the value of that remedy ? 

Tt is well settled that at common law the owner of a 
libelous picture or placard or document of any kind is 
entitled to no damages for its destruction in so far at least 
as its value may depend on its unlawful significance. Thus 
in the case of Du Bost v. Beresford (2 Camp., 511) a suit 
was brought for cutting a picture of great value which 
the plaintiff had publicly exhibited, and it is stated— 

“Tt appeared that the plaintiff is an artist of consider- 
ible eminence, but that the picture in question, entitled 
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La Belle et la Bete, or ‘ Beauty and the Beast,” was a 
scandalous libel upon a gentleman of fashion and his lady, 
who was the sister of the defendant. It was exhibited in 
a house in Pall-Mall for money, and great crowds went 
daily to see it, till the defendant one morning cut it in 
pieces. Some of the witnesses estimated it at several hun- 
dred pounds. 

* The plaintiff’s counsel insisted, on the one hand, that 
he was entitled to the full value of the picture, together 
with a compensation for the loss of the exhibition; while 
it was contended on the other that the exhibition was a 
public nuisance, which every one had a right to abate by 
destroying the picture. 

“Lord Ellenborough: ‘The only plea upon the record 
being the general issue of not guilty, it is unnecessary to 
consider whether the destruction of this picture might or 
might not have been justified. The material question is 
as to the value to be set upon the article destroyed. If it 
was a libel upon the persons introduced into it, the law can 
not consider it valuable as a picture. Upon an applica- 
tion to the Lord Chancellor, he would have granted an 
injunction against its exhibition, and the plaintiff was both 
civilly and ermminally hable for having exhibited it. The 
jury, therefore, in assessing the damage, must not consider 
this as a work of art, but must award the plaintiff merely 
the value of the canvas and paint which formed its com- 
ponent parts.’ ”’ 

But for the error in the defendant’s pleading, there would 
have been no right of recovery at all in this case; for in 
Fores v. Johnes (4 Esp., 97), in which the plaintiff was 
u print seller in Piccadilly, and the action was brought to 
recover the value of a quantity of caricature prints sold 
by him to the defendant, Lawrence, J., said: 

“ For prints, whose objects are generally satire or ridicule 
of prevailing fashions or manners, I think the plaintiff 
may recover; but I can not permit him to do so for such 
whose tendency is immoral or obscene; nor for such as are 
libels on individuals, and for which the plaintiff might 
have been rendered criminally answerable for a libel.” 
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It may be safely said that ee turpé causa non oritur actio 
is a well-recognized principle of law: a stronger case could 
hardly be presented for its application than a claim for 
damages by a would-be murderer, incendiary, and promoter 
of rebellion against a public officer because the latter re- 
fused to become a party to his crimes, or to use a great 
public service, supported in large part by the taxes and 
regulated by the laws of the nation, to aid in the subversion 
of orderly government and civil society. 

While, therefore, in the absence of any express provision 
of law or binding adjudication on this precise point, the 
question is certainly one of doubt and difficulty, I advise 
you that. in my opinion, the Postmaster-General will be 
justified in excluding from the mails any issue of any 
periodical, otherwise entitled to the privileges of second- 
class mail matter, which shall contain any article consti- 
tuting a seditious libel and counseling such crimes as mur- 
der, arson, riot, and treason. 

Tam. sir, yours, very respectfully, 
CHARLES J. BONAPARTE. 


The PRESIDEN’. 


NATIONAL MUSEUM RUPELDING—DELIVERY OF GRANTIPE 
FOR. 


The contract made with the ‘Thompson-Starrett Company for fur- 
nishing the granite for the south pavilion and dome of the new 
National Museum building requires its delivery by the company 
on the cars at the Bethel, Vt., quarry within two years from the 
date originally fixed for the completion of the contract —that 
is, on or before April 17, 1908, and payment therefor may be made 
as heretofore, in monthly installments, at the stipulated price. 

The contract does not, however, authorize the superintendent of 
construction to withhold) payments on account of the delay in 
supplying such granite, but fn the event of an extension of time 
being allowed to complete the contract, may deduct “ all expenses 
for inspection and superintendence and all actual losses and 
damuges to the United States due to the delay beyond the time 
originally set for its completion.” as provided in paragraph 5 of 
the contract. 
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DevarrMENT OF JUSTICE, 
April 9, 1908, 

Sir: Your letter of March 27 transmits for my considera- 
tion and opinion, upon the questions therein presented, a 
letter from the Secretary of the Smithsonian Institution. 
with its accompanying papers, relating to a contract for 
certain granite to be used in the construction of the new 
building for the National Museum. 

It appears that on October 17, 1904, the superintendent 
of construction for said building entered into a contract. 
with the Thompson-Starrett Company, of New York, for 
furnishing and delivering at the site of the building for the 
National Museum, from quarries at Bethel, Vt., cut granite 
for the front walls of the first and second stories, for the. 
sum of $362,448.63. The contract further provides that 
* within two years from the date of the completion of this 
contract,” 1f required by the United States, the Thompson- 
Starrett Company shall “ furnish for the said building, 
* free on board’ cars at the said quarries, all of the granite 
* * * required for the construction of the central pa- 
vilion and dome at the south front of the building * * * 
for the price of $0.82$ per cubic foot.” Owing to lack of 
diligence and delay in furnishing the granite last men- 
tioned, which, it is stated, is greatly embarrassing the 
progress of the work on the National Museum building, the 
-uperintendent of construction, under the authority, as 
claimed, of certain provisions of the contract has recently 
withheld payments from the contractor, and in consequence 
of this action a difference of opinion has arisen between 
the parties as to the time within which the delivery of the 
eranite may be completed under the contract, and as to the 
appropriate dates of payment for granite delivered. Based 
on these facts, two questions are propounded for my opinion, 
namely: 

1. Within what time does the contract require the deliv- 
ery on cars at the Bethel quarry of all of the granite stock 
for the south pavilion and dome of the new National 
Museum building? 
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2. When, or within what discretion, if any, should pay- 
ments therefor be made? 

The stipulation in the articles of agreement to furnish 
granite for the south pavilion and dome of the National 
Museum building 1s made in pursuance of the provisions 
of paragraph 27 of the specifications, which reads in part 
as follows: 

“27. As the granite for the pavilion and dome at the 
south front of the building is not included in the proposal 
and contract herein provided for, and as-it will have to be 
procured later to match the granite adopted for the first 
and second stories, the contractor for the last-mentioned 
granite must agree to furnish to the United States ‘ F. O. 
B.’ at the quarry at any time within two years after the 
expiration of his contract, all the granite needed from said 
quarry for the construction of the said pavilion and dome.” 
* * * 

By paragraph 43 of the specifications the time for the 
expiration or completion of the contract covering the cut 
granite is fixed at one and a half years from the date of the 
contract (October 17, 1904), namely, April 17, 1906; so 
that the rough granite for the pavilion and dome was de- 
liverable not later than April 17, 1908. It seems, however, 
that-owing to delays on the part of the contractor the work 
of delivering the cut granite for the first and second stories 
of the building was not completed by the date fixed. 

The articles of agreement (paragraph 5) provide that 
in case the said contractor shall fail to prosecute the work 
covered by his contract so as to complete the same within 
the time agreed upon, the superintendent of construction 
may waive the time limit and permit the finishing of the 
work within a reasonable period, to be determined by him, 
with the proviso that “such waiver of the time * * * 
shall in no other manner affect the rights or obligations 
ef the parties.” If the original time limit 1s waived, all 
actual losses and damages resulting to the United States 
on account of the delay bevond the time originally set for 
completion are to be determined by the superintendent of 
construction and deducted from the payments to the con: 
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tractor. Acting under this authority, the superintendent of 
construction granted an extension of time to the con- 
tractor, permitting delivery of the cut granite as late as 
June 30, 1907. Asa matter of fact, however, that portion 
of the work was not finished until October 17, 1907, or just 
one year and a half after the time fixed by the contract. 

It is contended by the contractor that the terms of the 
contract permit him to supply the rough granite for the 
pavilion and dome within two years from the date of the 
actual completed delivery of the cut granite for the first 
and second stories of the building on October 17, 1907; 
that is, that the rough granite is deliverable on or before 
October 17, 1909. On the other hand, the superintendent 
of construction contends that delivery of the rough granite 
is due within two years from the original date fixed for 
the completion of the contract for the cut granite, namely, 
April 17, 1906, which would restrict the time limit to April 
17, 1908. 

I think that the latter sonsituetion is correct, and that 
the contract contemplates a delivery of the rough granite 
for the pavilion and dome within two years from the date 
of the completion of that portion of the contract for the 
cut granite, which is fixed by paragraph 43 of the specifica- 
tions at one year and a half from the date of the acceptance 
of the contract. The clause in paragraph 5 of the articles 
of agreement, quoted above, which provides that “ such 
waiver of the time * * * shall in no other manner affect 
the rights or obligations of the parties,” shows clearly that 
it was not the intention to permit any possible waiving or 
extension of the original time limit which might seem 
necessary or expedient, to interfere with the prompt fulfill- 
ment of an obligation depending upon the completion of 
the contract, for which an ample time margin had already 
been provided. For the purposes of this supplemental 
obligation the time expressly fixed by the specifications for 
the completion of the contract must remain the starting 
point for the running of the supplemental period, and not 
the date at which the contract was completed in fact under 
the extension of time granted. 
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The contractor also contends that the action of the super- 
intendent of construction in withholding payments on ac- 
count of the delay in supplying the granite stock for the 
pavilion and dome is not authorized under the contract. 

It appears that the superintendent, who theretofore had 
paid for the rough granite in monthly installments, notified 
the contractor on February 8 last that, owing to the slow 
progress made in the delivery of the granite, of which 
hardly two thirds had as yet been quarried, he might feel 
warranted in withholding payments on the stock until a 
much better progress had been made in the quarrying. He 
subsequently withheld payment for the February deliv- 
eries, amounting to $2,444.76, for which representatives 
of the company have made demands, claiming that under 
the terms of the contract payments for the rough stock 
“are due as fast as the stone is placed upon the cars at the 
quarry, without regard to the provisions of the contract 
regulating payments, which they assert are applicable 
only to the work in connection with the cut granite. 

The articles of agreement (paragraph 11) provide that 
‘payment shall be made * * * as preseribed in para- 
graph 41 of the general conditions hereto attached and 
forming part of this agreement.” Paragraph 41 of the 
general conditions, which is by no means definite or satis- 
factory, says: 

“41. Payments shall be made from time to time as 
the progress of the work may warrant. A percentage of 
ten per centum will be reserved from each payment until 
the whole of the cut granite called for by the annexed con- 
tract shall have been satisfactorily delivered and accepted.” 

Paragraph 43 of the specifications provides that “ pay- 
ments in general will be regulated by the promptness, sys- 
tem, and good progress made by the respective contractors 
in fulfilling the time schedule above lard down.” The time 
schedule referred to specifies the times within which the 
cut granite for the walls shall be furnished and delivered. 

It will be observed that these provisions refer expressly 
und solely to payments m connection with the work of 
furnishing the cué granite, and the conclusion seems un- 
avoidable that they do not apply to payments for the stoek 
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granite and ought not to be construed as covering that 
portion of the contract. I am unable to find anything 
further in the documents forming the contract which relate 
to the matter of payments, except the provisions of para- 
graph 5 of the articles of agreement, already referred to; 
and it would seem that the only way in which the superin- 
tendent of construction could exercise his authority over 
payments for the rough granite would be, in the event 
of an extension of time being allowed, to deduct “ all ex- 
penses for inspection and superintendence and all other 
actual losses and damages to the United States due to the 
delay beyond the time originally set for completion,” as 
provided in paragraph 5. 

Answering, then, the specific questions formulated. I 
have the honor to advise you that the contract requires the 
delivery on cars at the Bethel quarry of all of the granite 
stock for the south pavilion and dome of the new National 
Museum building within two years from the completion of 
the contract, that 1s to say, on or before April 17, 1908; 
and that payments therefor may be made as heretofore in 
monthly installments at the stipulated price. But I am 
constrained to hold that under the terms of the contract, 
which in this respect are unfortunate, the superintendent of 
construction is without authority to withhold payment for 
any of said granite after the same has been accepted. 

~ Very respectfully, 
CHARLES J. BONAPARTE. 

The PREsIDENT. 


BALTIMORE AND POTOMAC RAILROAD COMPANY-—RIGHT 
OF WAY ALONG ANACOSTIA RIVER, D. C. 


The construction by the Baltimore and Potomac Railroad Company, 
under the acts of Congress of February 5, 1867 (14 Stat., 387), 
and March 18, 1869 (16 Stat., 1), of what is known as its 
“curved” line of road along the northern shore of the Eastern 
Branch of the Potomac River between south L and south M 
streets, in the District of Columbia, and its open and notorious 
operation of that line ever since its construction prior to 1870. 
with the tacit consent of Congress and of the Executive authori- 
ties, give to that company the same rights to maintain and operate 
said line which it would have had if this route had been specific- 
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ally designated in the acts which authorized the construction of 
the road within the District. 

The construction by that company of what is known as its 
“straight” line of road along the northern ‘shore of the Eastern 
Branch of the Potomac River, in the District of Columbia, under 
the acts of February 5, 1867, and March 1S, 1869; its payment 
of the sum of $20,000, fixed by the Secretary of War mnder the 
act of May 14, 1888 (25 Stat., 1388), as the additional expense of 
construction of the bridge across the Eastern Branch of the 
Potomac River, by reason of the change of plans to avoid Inter- 
fering with the operation of its “straight” line of road; and its 
use of said line ever since its construction, with the knowledge of 
Congress and of the officers having such matters in charge, and 
without objection by either, vested in that company the same right 
to have, maintain, and use its “straight” line of road that it 
would have had if such right had been expressly granted. 

Since the Maryland charter of the railroad company allows a width 
of 66 feet for the right of way, and since the act of Congress of 
February 5, 1867, gives the same right and privilege in this 
respect, and since the location and construction of the ‘* curved ” 
and “straight” lines of road were upon this basis, the right of 
way of the railroad company on each of these two lines is 66 
feet in width; that is, 33 feet on each side of a line midway 
between the inner rails of each track. 

his right and Interest of the railroad company is a perpetual 
easement for railroad purposes, leaving in the United States 
only the naked fee, with a possibility of reverter of the beneficial 
use. 

The conveyance of square 1137 and part of square 1117, in the city 
of Washington, District of Columbia, to Sidney Bieber, authorized 
by section 21 of the act of June 30, 1906 (34 Stat., 787), should 
be such as to enable the purchaser to assert any right which the 
United States could rightfully assert and no other. It can not, 
however, determine what this fnuterest is or fix the respective 
rights of the purchaser and the railroad company. Streets 
within the Jands to be sold should be excepted from the con- 
veyance. 

The easement of the railroad company to have and maintain its 
said “curved” and “straight” lines of road does not extend to 
nor include the right to oceupy the space between these two rights 
of way with sidetracks, or otherwise. 

Unlike grants by private persons, grants of public property or rights 
are construed against the grantee, and pass nothing beyond what 
is granted expressly or by necessary implication. 

The inquiry as to whether, in view of the fact that this water 
front may in future be needed by the Government in connection 
with any improvement of the Anacostia River, the Secretary of 
War should withhold the execution of the conveyance of the 
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premises until the matter can be submitted to Congress for its 
further consideration, raises a question of propriety and expedi- 
eney rather than of law, upon which the Attorney-General can not 
udvise. ° 


DEPARTMENT OF JUSTICE, 
April 14, 1908. 

Sir: In your note of October 12, 1907, with its various 
accompanying papers, you ask my opinion in substance 
upon the following questions: 

(1) What: are the rights of the Pennsylvania Railroad 
Company to the lands occupied by the line of its railway 
(main line) through the premises mentioned in these docu- 
ments, and also to the ground used by it for side tracks, and . 
other like purposes? 

(2) Whether the findings of the board of officers as to 
value may properly be approved by this Department? 
and 

(3) Whether, in view of the fact that it is thought that 
the water front may, in future, be needed by the Govern- 
ment in connection with any improvement of the Anacostia 
River, which may, in the future, be authorized, the Depart- 
ment may legally withhold the execution of the direction 
contained in section 21 of the act of June 30, 1906 (34 
Stat., 787), to convey the premises to Sidney Bieber, until 
the matter can be submitted to Congress for its further 
consideration. 

I must express my regret that in this case the request of 
this Department, so often made, which requires that a re- 
quest for an official opinion shall so formulate a precise 
question that it may be answered as a question of law and 
be accompanied by a statement of facts should have been 
disregarded. | 

The question of the title to the lands in question as be- 
tween the United States or its vendee and the railroad 
company, can not be conclusively determined in this extra- 
judicial way, and the main purpose of this inquiry is to 
ascertain, as far as can be done in this manner, the por- 
tions of the lands 1n question to which the railroad com- 
pany has title or right in order to determine what por- 
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tions should be paid for by the purchaser and embraced 
in the deed to be made. 

By section 13 of the Act of March 2, 1907 (34 Stat., 
1236), it is provided— 

“That the Secretary of War be, and he is hereby, au- 
thorized and directed to convey to the purchaser from the 
United States of square eleven hundred and thirty-one. 
and the south part of square eleven hundred and seventeen, 
and the squares south of squares eleven hundred and twenty- 
three, eleven hundred and forty-eight, and eleven hundred 
and forty-nine, in the city of Washington, all the interest 
of the United States in the land lying south of the squares 
so purchased and between them and the channel of the 
Anacostia River, upon payment by such purchaser into 
the Treasury of the United States of such sum of money 
as the said Secretary of War, upon consideration of all the 
circumstances, shall determine proper to be paid for the 
said land; and the surveyor of the District of Columbia 
is hereby authorized and directed to mark out such land 
and determine the acres and to record a plat thereof.” 

The Baltimore and Potomac Railroad Company was 
originally chartered by act of the legislature of Maryland 
(May 6, 1853, ch. 194) with power to make lateral branches 
and connect with other railroads. The width of this right 
of way was fixed at 66 feet, except that, at or near sta- 
tions, a greater width might be used; and the company 
was authorized to lay and use as many tracks therein as 
it chose, and to acquire this land by purchase or condemna- 
tion. 

By the act of Congress of February 5, 1867 (14 Stat., 
387), the Baltimore and Potomac Railroad Company was 
authorized to— 

“extend into and within the District of Columbia a 
lateral railroad, such as the said company shall construct 
or cause to be constructed in a direction towards the said 
District, in connection with the railroad which they are 
about. to locate and construct from the City of Baltimore 
to the Potomac river, * * * and the said Baltimore 
und Potomac Railroad Company are hereby authorized to 
exercise the same powers. rights, and privileges, and shall 
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be subject to the same restrictions, in the extension and 
construction of the said lateral railroad into and within 
the said District, as they may exercise or are subject to 
under and by intent of their said charter or Act of Incor- 
poration, in the extension and construction of any railroad 
within the State of Maryland; and shall be entitled to the 
same rights, compensations, benefits, and immunities, in the 
use of the said road, and in regard thereto, as are provided 
in their said charter, except the right to construct any 
lateral road or roads within the said district, * * *; 
it being expressly understood that the said Baltimore 
and Potomac Railroad Company shall have power only 
to construct from the said Baltimore and Potomac Rail- 
road one lateral road within the said District to some point 
or terminus within the City and County of Washington, 
to be determined in the manner hereinafter mentioned.” 

The act of March 18, 1869 (16 Stat., 1), after reciting in 
the first section that the Baltimore and Potomac Railroad 
Company, by the act last above mentioned, was authorized 
to extend its road into the District of Columbia, provides 
that it— | 
“may enter the City of Washington with their said 
railroad and construct the same within the limits of said 
City on and by whichever one of the two routes herein 
designated the said Company may elect and determine 
upon, that istosay: * * * Second. Beginning at some 
point on the northern shore of the eastern branch of the 
Potomac river between south L and south M streets; thence 
westwardly between said streets, etc.” 

This second route is the one which was selected and upon 
which the road was constructed and still remains, and the 
one by which, between south L and south M streets, it 
enters the city; and this point is therefore the one so 
designated for entrance into the city. 

As first located, it was intended that the road, after 
crossing the main channel of the river, should proceed by 
substantially a straight line down the river following the 
shallow water upon trestles to the point where it was to 
enter the city; but because of treacherous foundations it 
was located by a curved line to the northwestward and 
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nearer the shore, but turning eastward again, it reached 
the same point between south L and M streets; and two 
main tracks were placed on that line. This will be men- 
tioned hereinafter as the “ curved line.” 

This was constructed and in operation in 1870, and has 
so continued ever since; and until after 1889, was the only 
main line of the road within said district. 

As there was no more particular designation or restric- 
tion of route than that contained in and elected under the 
act of 1869, and as the construction and operation were 
open, notorious, and with the tacit consent of Congress 
and the Executive authorities, I am of opinion that the 
construction upon this curved line was rightful and legal 
and gave to the company the same rights with reference 
thereto which it would have had if this route had been 
specifically designated in the acts which authorized the con- 
struction of the road within the District. 

But those acts gave the right to only one right of way, 
66 feet wide, and when the company had selected this route 
and constructed its road thereon, its legal power in this 
respect was exhausted. So that its right to construct or 
maintain its second, or what is hereafter called the 
“straight line,” must arise, if at all, from other sources, 
and not from the statutes above referred to. 

As already stated, this straight line was the one origi- 
nally intended, and is laid down on some of the maps. It 
lies between the point where the curved line turns to the 
northwest and the point between south I. and M streets. 
Since its construction, this has been and is one of the main 
lines of said road in the District, with two tracks, and 1s 
used mainly for passenger trains, while gome of the freight 
trains go over the curved line. The claimed right to this 
straight line is based upon the following facts: 

All of the lands here in question and all which are oc- 
cupied by the railroad company on the northwest side of 
the present river above the point of entrance into the city 
are made ground, formed by dumping earth and other 
materials by the railroad company and the District au- 
thorities into the river, thus extending the land from the 
former shore into the present water edge near the Pennsyl- 
vania Avenue Bridge, the construction of which was begun 
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under the act of February 23, 1887 (24 Stat., 412). Both 
of these lines of railroad pass under its western end. 

As it was in process of construction, it was found that 
one of the piers would stand directly in the line of the 
aforesaid straight line of the railroad company and would 
prevent its construction or use and leave no room for any 
other than the curved line. The railroad company pro- 
tested, claiming the right to construct and use the straight 
line and claiming that this was the original and proper 
main line of its road. 

A suit was begun to determine the rights of the parties 
when Congress took the matter in hand. The whole sub- 
ject was thoroughly discussed and considered, the main 
question being whether the company should be permitted 
to construct and use the straight line, which would necessi- 
tate the making another span at the western end of the 
bridge, and locating the pier in another place. 

This resulted in the act of May 14, 1888 (25 Stat., 138), 
which provides: 

“That the Secretary of War be, and he is hereby, au- 
thorized in his discretion to make such alterations in the 
plan of the bridge across the Eastern Branch of the Po- 
tomac River at the foot of Pennsylvania avenue east as 
will best accommodate the traffic over and under said 
bridge, and for said purpose the sum of sixty thousand 
dollars, or so much thereof as may be_ necessary, to be i1m- 
mediately available, be, and the same is hereby, appropri- 
ated out of anv money in the Treasury not otherwise ap- 
propriated: Provided, That the Baltimore and Potomac 
Railroad Company pay their fair and just proportion of 
the cost of said alteration at the west end of said bridge, to 
he determined by the Secretary of War.” 

Under this act, the plan of the bridge at its west end was 
changed by adding another span, and placing the pier at-a 
point where it would not interfere with either of the two 
railroad lines, and the bridge was so constructed and the 
Secretary of War fixed the portion of the additional cost 
which the railroad company should pay at $20,000, which 
was paid. 
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As the right to the curved line had become and was a 
vested right in the company, and as the new arrangement 
for the bridge had no provisions for the abandonment or 
discontinuance of that line, and as the change directed was 
such as would best accommodate the traffic under the bridge 
(since there was no traffic except that of the railroad com- 
pany) it must be taken that the statute and action there- 
under had reference as well to the existing traffic as to that 
upon the contemplated straight line for which especially 
the change was made, and must be taken as a recognition 
and authorization of both lines. 

Under the authority and right supposed to be thus con- 
ferred, the railroad company constructed the straight line, 
intersecting said curved line at the point between L and M 
streets with two tracks; which has ever since been used as 
its main line, with the knowledge of Congress and the ofhi- 
cers having such matters in charge, and without objection 
by either. I do not understand that anyone on behalf of 
the United States disputes the right of the company to 
maintain and use both the straight and curved lines. It 1s 
the contemplated purchaser who is insisting upon the right 
of the United States, since the use of both lines diminishes 
the quantity of land to be sold and conveyed. 

The space between the curved and straight lines is occu- 
pied by sidetracks, sidings and switches of the railroad 
company, and all these and the main lines of the company 
at the points now considered are within the tract of land 
in which the interest of the United States is directed to be 
sold. This would be the whole estate in the lands but for 
the rights of the railroad company. 

Upon these facts, I am of opinion— 

First. That by the charter of the Baltimore and Potomac 
Railroad Company, the acts of Congress of 1867 and 1869, 
above referred to, and the construction and use of the 
curved line, without objection, the railroad company 
acquired the same right that it would have had if this line 
had been designated in the acts referred to. 

Second. That by the facts above recited relative to the 
bridge and the act of 1888, and the construction and use 
without objection of the aforesaid straight line, the rail- 
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road company acquired the same right to have, maintain, 
and use this as one of the main lines that it would have if 
such right had been expressly granted. 

Third. That since the Maryland charter. of the railroad 
company allows the width of 66 feet for the right of way 
and since the above act of 1867 gives the same right and 
privilege in this respect, and since the location and con- 
struction of these lines were upon this basis, I think the 
right of way of the railroad company on each of these two 
main lines is 66 feet in width. 

Fourth. That this right and interest of the railroad 
company is a perpetual easement for railroad purposes, 
leaving in the United States only the naked fee, with a 
possibility of reverter of the beneficial use; but as is said 
in 10 American and English Encyclopedia of Law, 1150, 
citing various cases: 

“Where by virture of the power of eminent domain the 
right is acquired to occupy and use the surface of land 
perpetually for a given purpose, the bare fee left in the 
owner is for all practical purposes valueless, and it is not 
error to assess the damages as if a fee were taken.” 

It makes no difference in this respect, whether the land 
was acquired by condemnation or by purchase, or dona- 
tion, express or Implied. But while the land thus held by 
the railroad company should not be included in fixing the 
price to be paid, still this naked legal title is an ‘“ interest 
of the United States ” which is directed to be sold, and care 
should be taken to convey only the naked legal title in such 
portions, and subject to any and all rights, easements, and 
privileges of the railroad company. 

While the railroad company is entitled to these two lines 
of main track, each 66 feet in width, it is conceded on both 
sides that there is nothing except the rails to indicate the 
precise locality or boundaries of either right of way. 
Although there is some evidence that on said curved line 
the tracks near the bridge aforesaid were near the northern 
side of this right of way, vet I think that in the absence of 
definite proof of other location, the boundaries should be 
taken to be 33 feet on each side of a line midway between 
the inner rails of each track. 
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As your conveyance will convey and purport to convey 
only whatever interest the United States has in these lands, 
that conveyance can not determine what this interest is or 
fix the respective rights of the purchaser and the railroad 
company. It should be such as to enable the purchaser to 
assert any right which the United States could rightfully 
assert and no other. 

If there are any streets within the lands directed to be 
sold, I think it should be assumed that the United States 
did not intend to dispose of or part with its title to or 
control of them, and they should be excepted from the con- 
veyance. 

I do not think that the easement of the railroad company 
to have and maintain the said two main lines of its road. 
extends to or includes the.right to occupy the space between 
these two rights of way with side tracks, or otherwise. 
The grant in the Maryland charter of greater width “ at or 
near stations ” refers to places in close proximity to sta- 
tions and to such width for purposes connected with the 
stations. Unlike grants by private persons, grants of pub- 
lic property or rights are construed against the grantee, and 
pass nothing beyond what is granted expressly or by neces- 
sary implication. The right to have and maintain these 
two lines of railroad does not include the right to side 
tracks also. As title by prescription from adverse posses- 
sion can not be asserted against the United States no 
account may be taken of the occupancy by the railroad 
company. 

As to findings of the board of officers, they may be 
availed of for your information and in aid of your judg- 
ment, although «it is yonr own judgment which is to be 
exercised and the determination of the amount proper to 
be paid is for you. The direction of the act is that the 
premises shall be conveyed upon payment “of such sum 
of money as the said Secretary of War, upon consideration 
of all the circumstances, shall determine proper to be paid 
for the said squares.” This confers a wide power and dis- 
cretion to determine the price not merely by the present 
or market value of the lands, but also according to what, 
“in consideration of all the circumstances,” should be paid. 
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Your third question raises a question of ‘propriety and 
expediency rather than a question of law for this Depart- 
ment. 

Considering the situation of these lands with their long 
water front now within the city, and the probable need 
for them in necessary public improvements, [ quite agree 
with you that their sale at this time to a private individual 
is of very doubtful expediency, and that, if the attention 
of Congress were called to this, it would probably revoke 
its order for the sale. 

The reason for suspending action under the law, for the 
present, is the assumption that Congress has acted inad- 
vertently and without full information. The propriety of 
proceeding on this assumption is a question -for vour De- 
partment only. 


Respectfully, 
CHARLES J. BONAPARTE. 


The SecreTary or War. 


PROTECTION OF SEAL ROOKERIES ON PRIBILOF ISLANDS. 


‘The guard maintained by the United States on the Pribilof Islands 
for the purpose of protecting the seal rookeries thereon, were 
justified in using all necessary means at their command in = re- 
Sisting the landing on those islands of armed Japanese from 
armed vessels for the purpose of killing seals and of appropriating 
their skins, and in firing upon them after they had refused to 
surrender and attempted to escape with the skins of the slaugh- 
tered animals, 

The United States has the undoubted property rights, as well as 
rights of sovereignty, in the living seals on the Pribilof Islands, 
and is justified, as any other property owner would be, in protect- 
ing those rights from violent invasion; and if, in attempting to 
violate those rights, the invader meets death or injury, there is 
no greater reason for complaint than there would be for a bur- 
glar, discovered in rifling the premises he had feloniously entered, 
to complain if he were shot by the owner. 

It is not less clearly unlawful by the law of nations for a band of 
foreigners, more or less fully armed, to inyade the territory of a 
sovereign power with the deliberate purpose to violate its laws 
and misappropriate its property, than it is a felony by the com- 
mon Jaw for one to break by night into the dwelling of another 
with felonious intent, 
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Article 1 of the Treaty of November 22, 1804 (29 Stat., 848), with 
Japan can not be construed as giving to the Japanese greater 
privileges than ure conferred upon our own citizens, or as de- 
priving either American citizens, or the Government in its cor- 
porate capacity, of the natural and universal right of self de- 
fense for person or property, and of resisting by force a lawless 
force of law-breakers merely because the latter happen to be 
Japanese. 

DEPARTMENT OF JUSTICE, 
April 15, 1908. 

Sir: I have the honor to acknowledge the receipt of a 
letter wherein you say: 

“TI have the honor to inclose herewith a copy of a 
dispatch, dated July 20, last, and of the inclosure thereto, 
from the American ambassador to Japan, on the subject 
of the killing of Japanese subjects while they were en- 
gaged in raiding the fur-seal rookeries on the Probilof 
Islands. 

“TI also inclose a copy of a note, dated August 12, last, 
from the Japanese ambassador on the subject. 

“ This Department would be glad to have an expression 
of opinion from your Department as regards the matter 
covered by the Japanese note, In view of the facts of the 
case as reported by Mr. Edward W. Sims, the Solicitor for 
the Department of Commerce and Labor, and as developed 
upon the subsequent trial of the pelagic sealers, in order 
that an appropriate answer may be made to the Japanese 
embassy. 

“ Extracts from Mr. Sims's report are inclosed herewith, 
which I beg to request that vou will return to this Depart- 
ment after they have served the purpose of this letter.” 

To understand the full purport of your inquiry it is 
necessary to state briefly the facts as shown by the docu- 
ments accompanying your letter. From these it appears 
that some 12 to 15 Japanese vessels, having crews on the 
average of some 30 men each, carrying, in some instances, 
cannon, and, so far as known, in all cases, guns, clubs, 
knives, and other weapons, approached the seal islands and 
landed parties thereon, which parties killed, skinned, and 
removed a number of seals from their rookeries. or breed- 
ing grounds, beside killing and removing a number of 
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seals within the limits of marine jurisdiction by the United 
States within the waters surrounding these islands. <A 
guard maintained by the Government for the protection of 
these islands interrupted some of these marauders in their 
depredations, and, as they refused to surrender and at- 
tempted to escape with the skins of the slaughtered seals, 
fired upon them, killing some and wounding others. Other 
boats which were discovered approaching the shore with 
the evident purpose to commit the like depredations were 
fired upon by the guard and driven away, and there is 
reason to believe that some casualties occurred among their 
crews. A certain number of the raiders surrendered to the 
guard, were taken prisoners, and subsequently were tried 
in an Alaskan court. I have stated the facts very suc- 
cinctly, but what I have said suffices to show that there was 
a landing on the territory of the United States of armed 
parties of foreigners, all of whom, it 1s reasonable to sup- 
pose, made this landing with the purpose to destroy the 
seals in their rookeries, and some of whom accomplished 
this purpose. There is also good reason to believe that 
the boats which were repulsed by the guard, or driven 
away before they had committed any depredation on land, 
had been engaged in killing and appropriating seals within 
the territorial jurisdiction of the waters of the United 
States, with the knowledge that such killing was pro- 
hibited by our Government. 

In animals, fere nature, it has always been held that 
the State had, by virture of its sovereignty, a right of prop- 
erty. In Pothier it is said (No. 32) : 

“ The right belongs to the king to hunt in his dominion; 
his quality of sovereign gives him the authority to take 
possession above all others of the things which belong to 
no one, such as wild animals; the lords and those who have 
a right to hunt hold such right but from his permission, 
and he can affix to this permission such restrictions and 
inodifications as may seem to him good.” 

Blackstone (2 Comm. 410), says: 

“ There still remains another species of prerogative prop- 
erty, founded upon a very different. principle from any 
that have been mentioned before; the property of such 
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animals fere nature, as are known by the denomination 
of game, with the right of pursuing, taking, and destroy- 
ing them; which is vested in the king alone, and from him 
derived to such of his subjects as have received the grants 
of a chase, a park, a free warren, or free fishery.” 

These views are endorsed in Geer v. Connecticut (161 
_ U. S., 519); which is itself reaffirmed in Hudson County 
Water Co. v. McCarter (209 U. S., 349). It may safely 
be stated that the decided weight of well considered author- 
ity holds the unlawful and violent misappropriation of 
game, in itself, an outrage upon not only the authority, 
but upon the property rights of the local sovereign. 

It is true that some authorities hold that sometimes a 
right of killing or capturing game is vested in the owner 
of the land where the animal is found. Blackstone says 
(2 Comm., 394) : 

“A man may, lastly, have a qualified property in animals 
fere nature, propter privilegium: that is, he may have 
the privilege of hunting, taking, and killing them, in ex- 
clusion of other persons. Here he has a transient property 
in these animals, usually called game, so long as they con- 
tinue within his lhberty; and may restrain any stranger 
from taking them therein: but the instant they depart into 
another liberty, this qualified property ceases.” 

Mr. Justice Field, in his dissenting opinion in Geer vy. 
Connecticut, says on this point (161 U. S., 539) : 

“ Although there are declarations of some courts that the 
State possesses a property in its wild game, and when it 
authorizes the game to be killed and sold as an article of 
food it may limit the sale only for domestic consumption, 
and the Supreme Court of Errors of Connecticut in decid- 
ing the present case appears to have held that doctrine, I 
am unable to assent to its soundness, where the State has 
never had the game in its possession or under its control 
or use.” 

With regard to the seals still in their rookeries, however. 
this distinction is immaterial. The animals were not only 
within the territorial limits but within the public lands of 
the United States, and from their peculiar conformation 
and habits they were, in fact. under the physical control 
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and subject to the exclusive use of the United States, repre- 
sented by its duly authorized agents on the islands. Under 
these circumstances, even if it were held that the seals were 
the property of no one, as is apparently held of all wild 
animals in the Digest, still the land holder would be none 
the less injured in his rights by their destruction and re- 
moval against his will; since, in the language of the Digest: - 


“He who wishes to enter into the property of another to 
hunt can be readily prevented if the owner knows his pur- 
pose to do so.” Digest, Book 41, Tit. 1, De Adquir. Rer. 
Dom. 

In my opinion, however, the United States had un- 
doubted property rights as well as rights of sovereignty 
in the living seals killed on the island in question. It was 
justified, as any other property owner would be, in protect- 
ing these rights from violent and outrageous invasion, and 
if the invaders and robbers met with death or injury in the 
attempt to consummate their wrongful purpose, there is 
no greater reason to complain of what befell them, than 
there would be for a burglar, discovered in rifling premises 
he had feloniously entered, to complain if he were shot by 
the owner. It is no less clearly unlawful by the law of 
nations for a band of foreigners, more or less fully armed, 
to invade the territory of a sovereign power with the de- 
liberate purpose to violate its laws and misappropriate its 
property, than it is a felony by the common law for one 
to break by night into a dwelling of another with felonious 
intent. Moreover, I do not think we are bound to inquire 
too closely as to whether, in point of fact, it was necessary 
for the protection of the public property committed to their 
charge for the guards on the island to inflict all the injuries 
they did on the poachers, any more than a householder 
finding an armed burglar on his premises would be bound 
to speculate as to whether he could or could not eject the 
latter without the use of a deadly weapon. The agents had 
good reason to believe that the island was surrounded by a 
predatory force much stronger than the guard itself, and 
as soon as the hostile and injurious purposes of these out- 
laws became evident, they were, in my opinion, justified 
in resisting the accomplishment of these purposes with all 
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the means at their command. It is true that, in some in- 
stances, the Japanese seem to have been attempting to 
escape when they were fired upon, but the guard might 
reasonably think that they were carrying off seal skins, 
which, no less than the seals they had undoubtedly been 
taken from, were the property of the United States, and 
such carrying away would seem to have been a fact with 
regard to the majority, at least, of the retreating poachers. 

Independently, however, of the last-mentioned considera- 
tion, I can not find in the papers submitted any sufficient 
reason to believe that the guard used greater force or in- 
flicted greater injury than was reasonably necessary, under 
all the circumstances of the case, for the protection of the 
public property committed to its charge, or justified as a 
measure of self-defense. 

In the correspondence transmitted with your letter there 
appears to be a misapprehension as to the grounds of justi- 
fication for the acts of the guard. The Japanese who were 
killed or injured during their raids were not punished for 
a crime of which they had been convicted. They were 
killed or injured to prevent their committing a crime. The 
guards were, it 1s true, in the employ of the United States, 
and, in that sense, public servants; but. they did no more 
than any private property owner and his servants would 
have been justified in doing to protect his premises and his 
property from violent and unlawful invasion and injury. 
It is quite true that our treaty. with Japan of 1894, article 
1, guarantees the subjects or citizens of either party full 
liberty to enter, travel or reside in any part of the terri- 
tories of the other party, and provides that they “shall 
enjoy full and perfect protection for their persons and 
property ”; they are to have free access to the courts, the 
right to employ lawyers, “and in all other matters con- 
nected with the administration of justice they shall enjoy 
all the rights and privileges enjoyed by native citizens or 
subjects.” 

If, however, a number of Americans had gone to the 
seal islands and attempted to kill the seals in their rook- 
eries, the guard might lawfully, and doubtless would, have 
treated this band of robbers as the Japanese were treated 
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on this occasion. The treaty can not be construed as giving 
foreigners greater privileges than are conferred upon our 
own citizens; or as depriving either American citizens or 
the Government, in its corporate capacity, of the natural 
and universal right of self-defense for person and prop- 
erty, and of resisting by force the lawless force of law- 
breakers merely because the latter happen to be foreigners. 
These depredators who surrounded the lonely islands and 
attempted, unfortunately with a large measure of success, 
to destroy the property committed to the charge of the 
guards, brought whatever injury they suffered upon them- 
selves by their participation in a wholly unjustifiable en- 
terprise. The agents who defended the Government’s prop- 
erty in their charge committed, in my opinion, no offense 
under our laws, if the facts and circumstances are such as 
disclosed by the papers transmitted with your letter. Any 
attempt to prosecute them for homicide or assault would 
be, in my judgment, unquestionably futile, and they seem 
{o me deserving rather of praise for their fidelity and 
courage than of punishment because of the injury they 
inflicted on the robbers who were killed or wounded. 
Very respectfully. 
CHARLES J. BONAPARTE. 


The SECRETARY OF STATE. 


PHILIPPINE ISLANDS—ESTABLISHMENT OF A GOVERN- 
MENT AGRICULTURAL BANK. 


The Philippine legislature may legally and constitutionally enact 
suitable laws authorizing the Philippine government to open and 
conduct an agricultural bank, with a capital not exceeding 
$2,000,000, from funds now in its possession available for general 
appropriation. 

The act of Congress of March 4, 1907 (34 Stat., 1282), authorizing 
the establishment of an agricultural bank by a banking company 
organized under Philippine laws, does not withdraw any power 
the Philippine government would otherwise have to establish a 
government agricultural bank, for the authority to charter and 
aid a private bank is no denial of the power to establish a gov- 
ernment bank, which may exist {ndependently under the Philip- 
pine scheme of governmental power. 
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DEPARTMENT OF JUSTICE, 
April 16, 1908. 

Sir: I have received your request for my opinion con- 
tained in a letter which quotes from a cablegram received 
by you from the governor-general of the Philippine Islands 
urging the desirability and necessity of establishing a 
Phihppine government agricultural bank under legislation 
proposed to be enacted by the Philippine assembly, and 
then presents the question— 


“whether the Philippine legislature may legally enact 
suitable laws authorizing the Philippine government to 
open and conduct an agricultural bank with a capital not 
exceeding two million dollars from funds now in its posses- 
sion available for general appropriation.” 

The act of Congress approved March 4, 1907 (34 Stat., 
1282), to which you refer, does not provide for a govern- 
mental bank of the kind in question, but for a govern- 
mental guarantee in support of a private bank. 

That act in its first section authorizes the establishment 
of an agricultural bank by the Philippine government with 
a guarantee of + per cent dividends upon the cash capital 
invested by individuals or corporations, to a banking com- 
pany organized under Philippine laws subject to certain 
restrictions as to loans, interest, limit of liability under the 
guarantee, and subject to regulations to be prescribed by 
the Philippine government including and covering the duty 
of making sworn reports. 

The second section provides that payments made pursu- 
ant to the guarantee shall constitute a lien in favor of the 
Philippine government upon annual net profits subject to 
stockholders’ right to receive limited dividends; and that 
in case of liquidation the government advances under the 
guarantee shall constitute a lien on assets subject to debts 
and of the repayment to stockholders of the authorized and 
paid up cash capital stock at par. 

Section 3 forbids the holding of real estate beyond that 
required for business premises, unless acquired on account 
of a debt, in which case it must be sold within ten years. 

The original authority of the Phihppine government 
(arising under the war power) was defined in President 
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McKinley's instructions of April 7, 1900, to the Philippine 
Commission (1 Philippine Laws, p. LXIII), in which he 
laid down as inviolable rules for their guidance most of 
our constitutional guarantees, transferring the legislative 
authority from the military government to the Commis- 
sion, and defining the scope of that authority in general 
terms. By the Philippine civil government act of July 1, 
1902 (382 Stat., 691), Congress ratified the government 
established under the President’s instructions, and generally 
approved the acts of legislation of that government (sec- 
tions 1 and 2), imposed in the declaration of rights of sec- 
tion 5, for the most part, the guarantees specified in the 
President’s instructions, provided for a census and territo- 
rial assembly (sections 6-9), and in the remaining sections 
recognized the judicial system established by the Philip- 
pine government and specifically authorized the Philippine 
government to legislate for the improvement of navigation 
und as to public lands; and, finally, in detailed provisions 
dealt with the disposal of mineral lands, the purchase of 
lands of religious orders, municipal bonds, franchises and 
coinage. Section 7 of that act transfers the legislative 
authority as follows: 


“After said assembly shall have convened and organized, 
nll the legislative power heretofore conferred on the Philip- 
pine Commission in all that part of said Islands not in- 
habited by Moros or other non-Christian tribes shall be 
vested in a legislature consisting of two houses—the Philip- 
pine Commission and the Philippine assembly.” 

That section goes on to provide for qualification of elec- 
tors, eligibility of members of assembly and powers and 
duties of the assembly with reference to elections, returns, 
qualifications of members, quorum, etc., but does not ex- 
press any limitation on the power of legislation. 

Section 86 provides: 

“That all laws passed by the government of the Philip- 
pine Islands shall be reported to Congress, which hereby 
reserves the power and authority to annul the same, and the 
Philippine Commission is hereby directed to make annual 
report of all its receipts and expenditures to the Secretary 
of War.” 


a 
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It seems clear to me that this organic act intends to recog- 
nize broadly and to validate the Philippine legislative 
power as conferred previously and as exercised, and ex- 
presses no limitation beyond the fundamental guarantees 
of the bill of rights; and that the authority specifically con- 
ferred upon the Philippine government relative to certain 
subjects of legislation and the express and particular legis- 
lation by Congress itself upon certain other subjects are to 
be viewed simply as enactments on matters wherein Con- 
gress was fully informed and ready to act, and not as im- 
plying any restriction upon the local legislative authority 
in other matters; and that Congress is content to permit 
the Philippine government to enact laws unrestricted, sub- 
ject to the reserved power of annulment. Accordingly, 
since the organic act was passed, as before, the Philippine 
Commission has passed numerous laws covering the field 
of general jurisprudence and the entire range of adminis- 
trative government, and I can find no later laws of Con- 
gress between the act of 1902 and the agricultural bank act 
of 1907 which tend to disprove the theory of the organic act 
and the relation of Congress to Philippine legislation which 
I have just expressed. 

The decision in the case of Dorr vy. United States (195 
U. S., 188), respecting the Philippine law of criminal 
libel, sustained in general the validity of Philippine legis- 
lation, and held that in the authority to legislate, founded 
in the war power and defined by the President and finally 
ratified by Congress, there was no illegal delegation of 
legislative authority by the ratifying act. 

I do not think that the act of Congress of 1907 with- 
draws any power the Philippine government would other- 
wise have to establish a Government agricultural bank. 
The authority to charter and aid a private bank is no 
denial of the power to establish a Government bank which 
may exist independently under the Philippine scheme of 
governmental power. 

As to the fundamental limitations imposed by the Philip- 


pine bill of rights affecting this matter, the particular 


clause is “ that no law shall be enacted in said islands which 
shall deprive any person of life, liberty, or property with- 
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out due process of law, or deny to any person therein the 
equal protection of the laws.” It is to be noted that the 
guarantee “that private property shall not be taken for 
public use without just compensation,” which appeared 
in President McKinley’s instructions, does not appear in 
the bill of rights (sec. 5, act of July 1, 1902), just as the 
guarantee of the right of trial by jury appears in neither 
the instructions nor the bill of rights. But whatever the 
reason may have been for the omission of the express 
language relative to the taking of private property for 
public purposes, I entertain no doubt that this historic and 
established principle of Anglo-Saxon government and 
jurisprudence accompanies the power of the United States 
in the Philippine Islands and is sufficiently embraced and 
implied in the clause of the bill of rights which I have 
quoted above. , 

It does not seem to me that such authorities as Loan 
-lssociation v. Topeka (20 Wall., 655), Parkersburg v. 


Brown (106 U. S., 487), or Cole v. La Grange (113 U. S., 


1), apply to the present case. In those cases municipal 
bonds had been used either as a gift or as a loan to estab- 
lish or maintain private manufacturing enterprises. 

The Supreme Court held that this was taking private 
property (through taxation) for a private purpose; that 
such a debt for such a purpose to be paid in the future 
out of taxes to be levied could not be contracted. But 
those decisions intimate that if a municipal corporation 
has a fund or other property out of ‘which it can pay the 
debts which it contracts without resort to taxation the legis- 
lature may authorize it to use this fund in aid of private 
or personal projects which, however collaterally, contribute 
to the public good; and it is to be noted that in the present 
case your letter says the Philippine government has suf- 
ficient funds for the proposed purpose now in its posses- 
sion available for general appropriation. 

Independently of these considerations, a series of deci- 
sions such as Township of Burlington v. Beasley (94 UL S., 
310), and Blair v. Cuming County (111 U. S., 363),*hold 
that municipal bonds issued to aid the construction or 
operation of a custom grist mill are valid, because the pur- 
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pose is public. As the Court says in the last-mentioned case 
(pp. 372, 373): 

“Enterprises of a class within which that in the present 
case falls are so far of a public nature that private prop- 
erty may be appropriated to carry them into effect. Bos- 
ton & Roxebury Mill Corp. v. Newman, 12 Pick. 467; Com- 
monwealth v. Essex Company, 138 Gray, 239, 249; Lowell 
v. Boston, 111 Mass. 454, 464; Scudder v. Trenton Dela- 
ware Falls Co., 1 Saxton Ch. 694; Beekman v. Saratoga 
d: Schenectady Railroad Co., 3 Paige, 45. And when the 
legislature has given to grist mills and the water-power 
connected with them such a public character as in the pres- 
ent case, the improvement of the water-power must be 
regarded as a public work of internal improvement, which 
may be aided in its construction by the issue of bonds, 
under the act in question.” 

In the present case there can be no ambiguity as to the 
public purpose. A bank has been always held to be a public 
agency, and the institution of such a bank as is here pro- 
posed, since agriculture is the prevailing and preponderant 
occupation of the Philippine Islands and the very basis 
of the whole people’s existence, would be clearly created 
for the benefit of the Philippine Islands and the people at 
large. 

I am therefore of opinion that the proposal is not in 
violation of the constitutional limitations in question, sub- 
stantially for the same reasons which caused the project 
to establish the Bank of the United States to be held by the 
Supreme Court in harmony with the Constitution. It is 
true that in W°Culloch v. Maryland (4 Wheat., 316), the 
precise points decided were that Congress had power to 
tncorporate a bank and that a State could not tax it; but 
Chief Justice Marshall reached these conclusions by de- 
termining first that a bank was in itself an appropriate 
agency of government to assist the Congress in exercising 
its power to lay and collect taxes and its power to borrow 
money (both of which powers are conferred upon the 
Philippine Government), and secondly that a corporation 
may be created to provide this agency. There can be no 
doubt. that according to this opinion, the Congress could 
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exercise these powers of government through a bank estab- 
lished and conducted by the Government as well as through 
the medium of an incorporated banking institution with 
private subscribers and capital stock. In discussing the 
right of the State of Maryland to tax a branch of the bank 
located in that State, the Chief Justice declares the bank 
an instrument of government, and as such, removed from 
the power of State taxation, an instrument “ employed 
by the Government in the execution of its powers,” which 
he compares to the mails and the mint as governmental 
instrumentalities, means, and processes. 

Upon the papers submitted, I am of opinion and advise 
you that. the Philippine legislature may legally and con- 
stitutionally “enact suitable laws authorizing the Philip- 
pine government to open and conduct an agricultural bank, 
with a capital not exceeding two million dollars, from 
funds now in its possession available for general ap- 
propriation.” 

Respect fully, 
CHARLES J. BONAPARTE. 

The Secretary oF War. 


NAVAL OFFICERS—RETIRED PAY OF MATES. 


It was not intended, in the opinion of October 15, 1907 (ante, 
p. 433), to define any particular rate of pay which mates should 
receive on retirement, or to say more than that they were enti- 
tled under the act of June 29, 1906 (34 Stat., 554), to the rank 
and retired pay of the next higher grade. 

The retired pay of a mate in the Navy, whether retired under section 
11 of the navy personnel act of March 3, 1899 (30 Stat., 1007), 
or under the act of June 29, 1906 (34 Stat., 554), is the retired 
pay of a warrant officer with the same Jength of previous service, 
which is three-fourths of the sea pay of such officer. 

Retirements under the act of June 29, 1906 (34 Stat., 554), and 
under section 11 of the navy personnel act of March 3, 1899 (30 
Stat., 1007), are in effect the same as regards the amount of pay. 
Under the act of 1899 an officer is retired with “ three-fourths of 
the sea pay” of the next higher grade, and under the act of 
1906 he would be retired with the “retired pay” of the next 
higher grade, which, under the act of March 3, 1873 (17 Stat., 
547), is “‘ seventy-five per centum ” of the sea pay of such higher 
grade or rank. 


600 Naval Officers—Retired Pay of Mates. 


The sea pay of a warrant officer under section 1556, Revised Statutes, 
is a variable quantity, ranging by varying sums from $1,200 to 
$1,800 per annum, according to length of service, any one of which 
may, in a sense, be said to be the sea pay of a warrant officer. 

The purpose of section 11 of the act of 1899, when applied to mates, 

was not to retire them with three-fourths of the lowest sea pay 

given to a warrant officer, but to give them three-fourths of the 
varying sea pay of such officers, upon the sume conditions, which 
conditions include length of previous service. 

A retired mate in the Navy may be credited with his prior service 
in the Navy at the date of his retirement in determining his classi- 
fication for pay. 

Mate William Jenney, of the Navy, retired, became entitled, under 
section 11 of the act of March 3, 1899, to advancement from the 
date of his retirement on September 26, 1899, and not from the 
date of the Department’s letter to him of November 26, 1907. 


DEPARTMENT OF JUSTICE, 
April 18, 1908. 

Sir: In your letter of April 1, 1908, with its inclosures, 
you informed me that a portion of the opinion of this De- 
partment dated October 15, 1907 (ante, p. 433), 1s con- 
strued in a way which, perhaps, may do injustice to cer- 
tain officers of the Navy, there referred to, and you ask my 
opinion upon the following questions: 

“1. Whether the expression ‘ the lowest grade of warrant 
officers ’ should be restricted to the lowest pay grade? 

“2. Whether a retired mate in the Navy belonging to 
the category referred to in the Attorney-General’s opin- 
ion of October 15, 1907, may be credited with his prior serv- 
ice in the Navy at the date of his retirement in determining 
his classification for pay ? 

“3. When did Mate William Jenney, U.S. Navy, retired, 
become entitled to advancement, whether at the date of his 
retirement, September 26, 1899, or from the date of the 
Department's notification to him of November 26, 1907? ” 

Your first question is answered in the negative. It was 
not the intention, in that opinion, to define any particular 
rate of pay which mates should receive on retirement, or 
to say more than that they were entitled under the pro- 
vision referred to, to the rank and retired pay of the next 
higher grade. The question of the particular rate of pay 
to which they were entitled was not before me and was 
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not considered. There was nothing to inform me then 
how many grades there were of warrant officers, or whether 
more than one; but, following the uniform rule for the 
promotion of the lower officers of the Navy, that is, by a . 
single step from the lower to the next higher grade, I used 
the expression referred to in the opinion. And if, as ap- 
pears to be the case, there is but one grade of warrant offi- 
cers, the expression used refers to that, as being both the 
lowest and highest grade. 

The questions now submitted are different, in that they 
inquire as to this rate of pay, and my views on this subject 
are expressed in the following answer to your second and 
third questions. Referring to these questions, section 11 
of the navy personnel act of March 3, 1899 (30 Stat., 1007), 
provides for the retirement of certain officers, with the rank © 
and three-fourths the sea pay of the next higher grade. 
As Mate Jenney comes within the description of the officers 
there referred to, and was retired September 26, 1899, he 
should have been retired under that section. as of that date, 
with three-fourths the sea pay of a warrant officer, the next 
higher grade. 

But, what is the sea pay of a warrant officer? By refer- 
ence to section 1556, Revised Statutes, we find that this is 
a variable quantity ranging by varying sums, from $1,200 
to $1,800 per annum by three-year periods of service; and 
that, for the first three vears a warrant officer gets $1,200; 
and after twelve years’ service, $1,800 per annum with 
other rates for intermediate three-vear periods. Either 
one of these may, in one sense, be said to be the sea pay 
of a warrant officer. But, neither one alone can, in any 
proper sense, be said to be the sea pay of that grade. 

It is impossible to give to these mates, on retirement, 
three-fourths the sea pay of warrant officers, unless we give 
them just that amount, and upon the same terms and con- 
ditions affecting the amount as those affecting the pay of 
warrant officers; that is, if the amount of a warrant officer’s 
pay depends upon certain terms or conditions, we can not 
give a mate three-fourths of the same pay, unless upon 
the same terms and conditions. If it is not increased by 
the same facts, or, if it is charged with greater burdens. 
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it is not the same pay. If a warrant officer’s pay is in- 
creased by length of service, instead of being fixed and 
stable, it is impossible to give mates three-fourths of the 
same pay unless that also is affected by corresponding 
length of service. The purpose of this section, when ap- 
plied to this class of officers, was not to retire these mates 
with three-fourths of the lowest sea pay given to a warrant 
officer, and it was not so said, but was to give to them threc- 
fourths the varying sea pay of warrant officers upon the 
same conditions. ‘The purpose of the section was to give to 
the retiring officer, broadly and generally, three-fourths of 
the compensation which, in the higher grade, is given for 
service at sea. If that is fixed and stable, so is that of the 
retiring officer. If it varies according to length of previous 
service, so also does the three-fourths thereof given to the 
latter officer, and from the same cause; so that the retiring 
officer receives three-fourths of the same pay that is given 
in the higher grade for sea service by one having the same 
length of previous service. 

If Congress had intended either one of these particular 
rates of pay as the basis of this retired pay, it 1s certain that 
it would have said so. <As it 1s not so said, it must be 
iaken that it was not so intended. And this is made sub- 
stantially certain, also, by the language of this section. It 
provides that the officers referred to shall be retired “ with 
the rank and three-fourths the sea pay of the next higher 
grade.” In this instance the sea pay of the “ next higher 
grade” varies with three-year periods of service. 

But it 1s this same varying rate of pay “of the next 
higher grade,” and not any particular one of them, which 
is made the basis of the retired pay there referred to. The 
way to give these mates three-fourths of this varying sea 
pay of the next higher grade is, of course, plain. If one 
of them has had three vears’ service he gets three-fourths 
the pay of a warrant cfficer, who has had that length of 
service. If he has had twelve years’ service—and Mate 
Jenney has had much more than that—he gets three-fourths 
the pay of a warrant officer, with the same service. In 
short, the mates, being entitled to the rank and three- 
fourths the sea pay of warrant officers, should receive three- 
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fourths of the same pay which they would receive if they 
were warrant officers, instead of mates, all other circum- 
stances connected with them remaining the same. I know 
of no other way by which to give to retired mates three- 
fourths of the sea pay of the next higher grade. 

It follows that Mate Jenney should have been retired 
September 26, 1899, with three-fourths the sea pay of a 
warrant officer with twelve years of service, and that his 
advancement should be at and from that date and not from 
the date of the Department’s letter to him, November 26, 
1907, referred to 1n your question. 

But your questions refer more specifically to retirements 
under the act of June 29, 1906, (34 Stat., 554); and as 
this act refers as well to officers who had then been retired, 
as to subsequent retirements, it 1s quite possible that Mate 
Jenney and others, retired under section 11 of the personnel 
act, may be retired under the act of 1906, if, for any rea- 
son, that 1s thought desirable. 

As far as concerns any question here, the only difference 
in the pertinent provisions of the two acts, is the substi- 
tution in the later act of the words “retired pay” for 
“three-fourths the sea pay” of the next higher grade. 
This would give to mates on retirement, the retired pay of 
warrant officers—the next higher grade. 

The act of March 3, 1873 (17 Stat., 547) provides, in 
substance, that the retired warrant officers, with other re- 
tired officers, shall receive “ seventy-five per centum of the 
present sea pay of the grade or rank which they held at 
the time of retirement.” 

This sea pay of warrant officers is fixed as above shown, 
varying from $1,200 to $1,800 per annum. So that, if Mate 
Jenney, after being retired under section 11 of the personnel 
act, were now retired under the act of June 29, 1906, this 
would make no difference in the amount of his retired pay, 
for, under the former act, he would receive three-fourths 
the sea pay of a warrant officer, and, under the other, he 
would receive the whole of the retired pay of warrant offi- 
cers, which is three-fourths the sea pay of such officer. 

And, with the changes made necessary by the changed 
language of the later act, what is said above as to the 
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length of previous service in determining the rate of pay 
of warrant officers, and therefore the retired pay of mates, 
under section 11, referred to, is equally applicable in the 
cases of mates retired under the act of 1906. And they re- 
ceive the retired pay of the next higher grade, that is, 
the retired pay of a warrant officer with the same length of 
previous service. 

This, it is believed, covers the ground embraced in your 
second and third questions. Specifically your second ques- 
tion is answered in the affirmative. And, as to the third, 
IT have to advise you that Mate Jenney, under the facts 
stated, was entitled to advancement from his retirement, 
September 26, 1899, and not from the date of the Depart- 
ment’s letter to him of November 26, 1907. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


ATTORNEY-GENERAL—OPINION—EIGHT-HOUR LAW. 


The Attorney-General declines to render an official opinion upon a 
inatter submitted which involves the determination of questions 
of fact. . 

Presumably watchmen and messengers, if they are engaged in the 
work ordinarily assigned to such employees, are not subject to 
the provisions of the eight-hour law (27 Stat., 340). 


DEPARTMENT OF JUSTICE, 
May 7, 1908. 

SIR (I have the honor to acknowledge the receipt of your 
letter of April 29, calling attention to your request for my 
opinion as to whether certain watchmen, laborers, hostlers, 
and messengers, mentioned in the memorandum of the 
Acting Judge-Advocate-General, which you inclose, are: 
within the provision of the eight-hour law. 

In reply I regret to be obliged to inform you that. the 
matters submitted to me involve the determination of ques- 
tions of fact, and it is therefore impossible for me to 
comply with your request. } 
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Before I can attempt to express an opinon, it will be 
necessary for vou to submit a statement, showing in detail 
the duties of each employee to whom your request refers. 

The eight-hour law (27 Stat., 340) applies to “all la- 
borers and mechanics who are now or may hereafter be 
employed by the Government of the United States, by the 
District of Columbia,” etc. . 

Presumably watchmen and messengers, if they are en- 
gaged in the work ordinarily assigned to such employees, 
are not subject to the provision of the eight-hour law, but 
even on this I express no definite opinion until I am more 
fully advised of the facts. | 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


EIGHT-HOUR LAW—HOURS OF SERVICE OF LOCK 
TENDERS, ETC. 


Persons employed as lock tenders, lock helpers, lockmen, and in 
similar employments at the locks of the various canals owned 
and operated by the Government may be called upon to perform 
service at any hour of the day, and such requirement is legal and 
proper under the eight-hour law (act of August 1, 1892; 27 Stat., 
340), so long as the total service rendered does not exceed eight 
hours per day. 

The eight-hour law includes skilled as wel] as unskilled workmen; 
and the employment of persons for,a longer period than eight 
hours in any one day ‘when a dam is being raised or lowered ” 
and the service is one *‘ requiring skill and training” which “ can- 
not safely be entrusted to inexperienced men,” is not an employ- 
ment in case of an ‘‘ extraordinary emergency,” and is a violation 
of that statute. 

Tt is a familiar rule of construction that where a particular con- 
struction of a statute will occasion great inconvenience or pro- 
duce inequality and injustice, that view is to be avoided, if 
another and more reasonable interpretation is present in the 
statute. 

DEPARTMENT OF JUSTICE, 


May 11, 1908. 
Sir: I have the honor to acknowledge the receipt of vour 
letter of April 29, ultimo. directing my attention to a re- 
quest of December 23. 1907. for my opinion “ as to whether 
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certain classes of emplovees variously designated as lock 
masters, lock keepers, lock helpers, lockmen, watchmen, 
firemen, enginemen, stokers, teamsters, etc., referred to in 
i memorandum of the Judge-Advocate-General, inclosed 
with Departmént’s letter, could be legally excepted from 
. the requirements of the eight-hour law (act of August 1, 
1892; 27 Stat., 340) on the ground that they were neither 
laborers nor mechanics within the meaning of the act.” 

It seems from the inclosed memorandum that, at certain 
locks and dams, persons are employed whose duties are per- 
formed at irregular hours and do not require their attention 
for eight hours in the calendar day. These employees are 
liable to be called upon at any hour in the day for a service 
lasting but a few minutes; but, as a fact, the whole sum of 
the time in which they are engaged is but a fraction of eight 
hours. The rest of the day is entirely their own. The ques- 
tion is whether the service and employment of such persons. 
under such circumstances, 1s legal and proper within the 
limit and restriction of the statute. 

As to laborers employed in a similar manner, I refer you 
to what was said by my predecessor, Attorney-General 
Moody (26 Op.. 67) : 

“ But I think that the eight-hour day means eight hours 
of effective labor, and therefore so far as your questions 
present the case of laborers and mechanics who, from the 
exigencies of the situation, must wait until after the com- 
pletion of the regular day to finish their work, I am of the 
opinion that the blasting, cleaning of trucks, repair of 
machinery, and all other similar work essential to prompt 
and continuous service in the regular day may be legally 
done before and after the regular hours. To be more spe- 
cific, laborers and mechanics who are called upon to do two 
hours’ work, for example, before or after the regular day 
begins or ends have no just cause for complaint that the 
law is violated if they are only called upon to work six 
more hours during the regular hours. The law gives no 
countenance to the conception that the interval between the 
beginning and end of the regular day is a controlling con- 
vention which excludes labor at anv other time and entitles 
workmen to stand around idle if their services can not be 
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fully availed of during that interval. The law limits the 
working day to eight hours, but it does not prescribe in 
what hours of the day the work shall be done. Practically, 
no doubt, there should be a real necessity, as is obviously 
the case here, for work during other hours than the regular 
day; and there should be scrutiny and care lest abuses arise 
which, however, the right of contract, subject to the law, 
between laborer and employer onght to prevent.” 

The cases mentioned in the memorandum of the Judge- 
Advocate-General come fully within these principles. 
Under the Cincinnati office are included locks on the Mus- 
kingum, Kentucky, and Big Sandy rivers. The employees 
live at the locks, in Government houses, and none is re- 
quired to work an aggregate time in excess of eight hours 
though they are subject to call. 

At Milwaukee are included 21 locks at canals of Fox 
River; the number of lockages averaging less than 2 per 
day and rarely exceeding 8 for the twenty-four hours. 

At Louisville office are included locks of the Louisville 
and Portland Canal, and of the Green, Barren, Rough, and 
Wabash rivers. It is only occasionally that workmen are 
kept busy through eight hours of service. When traffic is 
light, actual service amounts to little more than being on 
hand. 

At Nashville office are included locks where the lockmen 
are furnished quarters and none works more than three 
hours a day. : 

At Rock Island office are included locks where men do 
less than eight hours’ work, the lockages averaging four a 
day. The men live in Government quarters and are re- 
quired to be subject to duty from sixteen to twenty-four 
hours. 

At Montgomery office are included locks where men have 
less than one hour effective work in a day and live on Gov- 
ernment premises. 

At Mobile office are included locks in Black Warrior 
River where lockages average less than 2 a day and the 
hours of work much less than eight. 

At Little Rock office, lock where iockages average less 
than one a day. 
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In these cases to require that a sufficient number of men 
should be employed to prevent any of them from being 
hable to duty except within a determined and arbitrary 
period of eight continuous hours would be to put an un- 
reasonable construction upon the statute. It would recog- 
nize a favored condition of employment not intended by 
by the law. 

A familar rule is, that where a particular construction 
of a statute will occasion great inconvenience or produce 
inequality and injustice, that view is to be avoided, if 
another and more reasonable interpretation is present in 
the statute. 

Other instances mentioned in the memorandum are upon 
different footing. At places under the control of the 
Pittsburg office men are sometimes required to work more 
than eight hours “ when dam is being raised or lowered ;” 
and the service is one “ requiring skill and training and 
could not safely be entrusted to inexperienced men.” This 
does not make a case of extraordinary emergency. The.act 
includes skilled as well as unskilled workmen. The need 
is for more men; not for the enployment during more 
hours. 

At other places, employees are classed as watchmen, dam 
tenders, custodians, etc. With respect to the legal status 
of such employees under the eight-hour law, it is impos- 
sible to speak with certainty without very full information 
us to the nature of their employment. I respectfully refer 
you on this subject to what is said in my letter of the 
7th mstant. | 

In this view I have expressed my opinion upon the con- 
struction of the act to meet what I deem to be the object of 
vour Inquiry. 

Respect fully, 
. CHARLES J. BONAPARTE. 


The SECRETARY OF War. 
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ATTORNEY-GENERAI—OPINIONS—COMPTROLLER OF THE 
TREASURY. 


The question of law upon which the opinion of the Attorney-General 
is desired must not only be one actually arising in the adminis- 
tration of the Department preferring the request, and not hypo- 
thetical, but the facts upon which it arises must be found and 
definitely stated in the request, and not left for the Attorney- 
General to extract from the papers submitted. The question of 
law also must be clearly and definitely formulated. 

Generally speaking, the decision of the Comptroller of the Treasury 
is conclusive in cases involving the application of an appropria- 
tion and the expenditure of public moneys, and governs the audit- 
ing officers and himself in passing accounts under section 8 of the 
act of July 31, 1894 (28 Stat.. 208). 

However, when the disbursement is a question of general and great 
importance, and especially when the Comptroller, in advance of 
a decision by himself, requests that the matter be referred to the 
Attorney-General for opinion and states that he will be guided 
by such opinion, the question may properly be answered by the 
Attorney-General. 

Rules stated in former opinions adhered to. 


DEPARTMENT OF JUSTICE, 
May 22, 1908. 

Str: I have the honor to acknowledge the receipt of 
your letter of the 20th instant, with which you transmit 
certain correspondence between the Interior Department 
and the Comptroller of the Treasury, with a memorandum 
bv the Assistant Attorney-General assigned to the Interior 
Department relative to that correspondence, which you 
observe relates to the applicability of a general appro- 
priation of the Geological Survey for gauging streams 
to the island territories of Porto Rico and Hawaii, and you 
ask me to advise you at as early a date as convenient whether 
the appropriation “ for general expenses of the Geological 
Survey,” etc., is applicable to the Territory of Hawaii. 

I am constrained to call your attention to the estab- 
lished and obviously necessary rule of this Department 
relative to opinions by the Attorney-General, which 
requires that a question of law shall not only be one actu- 
ally arising in the administration of a Department and 
not hypothetical, but that the facts upon which it arises 
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shall be found and set forth by the head of the Department 
preferring the request for an opinion, and shall not be left 
to the Attorney-General to extract from various papers 
submitted, and that the question of law arising thereon | 
shall be clearly and definitely formulated. (20 Op., 614; 
id, 703; 21 Op., 201; id., 506; 22 Op., 77; 28 Op., 472; 24 
Op., 59.) 

I have the honor, therefore, to return the papers to you, 
with the request that you will resubmit them under the 
required conditions. 

But I must also call your attention to the fact that the 
decision of the Comptroller of the Treasury in cases involv- 
ing the application of an appropriation and the expendi- 
ture of public moneys is prima facie final and conclusive, 
and in the majority of cases is found to be so upon full | 
examination. Some of the limitations to the finality of that 
jurisdiction are expressed in an opinion of my predecessor, 
Mr. Moody, dated December 22, 1904 (25 Op., 301), but, 
generally speaking, the authority of the Comptroller to 
decide a question involving a payment to be made from the 
Treasury so as to govern the auditing officers and himself 
in passing on accounts under the eighth section of the act 
of July 31, 1894 (28 Stat., 162, 208), is complete, and in 
various instances my predecessors have declined to give an 
opinion upon a question of this nature. (21 Op., 178; id., 
530; 22 Op., 581; 23 Op., 468 ; 24 Op., 553.) +“ On the other 
hand, although a disbursement may be involved, when a 
question is of general and great importance, and especially 
when the Comptroller, in advance of decision by himself, 
requests that the matter be referred to the Attorney-Gen- 
eral, and states that the opinion of the Attorney-General 
will be followed by him, then it is the view of this Depart- 
.ment that the question mav properly be answered by the 
Attorney-General.” (25 Op., 301, 303, citing 21 Op., 181; 
id., 224; id., 402.) In the present matter, thus informally 
presented, I can perceive no reason why the rule just quoted 
should not be followed by me, and accordingly, in addition 
to the formal statement of the facts and the question of law 
for which I have called, I have the honor to request a pres- 
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entation of your reasons for not accepting the opinion of 
the Comptroller of the Treasury and referring the matter 


to me. 
Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 


NATURALIZATION HEARINGS PRECEDING GENERAT 
ELECTIONS, 


The proviso to section 6 of the naturalization act of June 29, 1906 
(34 Stat., 598), forbidding the issuing of any certificate of 
naturalization by any court within thirty days preceding the 
holding of any general election within its jurisdiction, does not 
forbid hearings on petitions for naturalization within such time. 
but merely forbids the issuing of such certificates within that 
time. 

An alien is not naturalized until the order divesting him of his 
former nationality and making him a citizen of the United States 
has been signed by a judge of a court having jurisdiction of such 
cases. ; 

The evident purpose of Congress in requiring that final action in 
naturalization cases shall be had only on stated days to be fixed 
by a rule of the court and that in no case shall final action be had 
upon a petition until at least ninety days have elapsed after filing 
and posting notice of such petition, was to prevent the granting 
of certificates of naturalization unless due notice is given to the 
United States and an opportunity afforded to oppose the appli- 
catton. 

Where the rule day is fixed by order of the court and the United 
States attorney has an opportunity to be present and be heard, 
the judge may, in his discretion, adjourn the hearing to such time 
as may suit his convenience and the convenience of the parties to 
the case, 

DEPARTMENT OF JUSTICE, 


May 26, 1908. 
Sir: I have the honor to acknowledge receipt of your let- 
ter of May 21, inclosing a copy of a letter addressed to the 
Division of Naturalization by the deputy clerk of the 
United States courts at Hammond, Ind., in which the re- 
quest is made that you be advised whether hearings may be 
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had on October 20, 1908, on petitions for naturalization 
filed in the United States district court at the place herein- 
before mentioned, provided that the final order of the court 
is in no case entered until after the general election in No- 
vember. The clerk also asks whether the October term of 
said court may be adjourned until after the November. 
1908, election, and the petitions heard at such adjourned 
term. — 

In reply I have the honor to inform you that in my judg- 
ment the effect of the proviso to section 6 of the naturall- 
zation act of June 29, 1906, seems plain. It reads as 
follows: 

“Provided, That no person shall be.naturalized nor shall 
any certificate of naturalization be issued by any court 
within thirty days preceding the holding of any general 
election within its territorial Jurisdiction.” 

The act is silent as to when hearings may be had on peti- 
tions for naturalization, and merely forbids the issuing of 
certificates within thirty days of a general election. Clearly. 
an alien is not naturalized until the order divesting him of 
his former nationality and making him a citizen of the 
United States has been signed by a judge of a court having 
jurisdiction. I see no reason, therefore, why hearings may 
not be held on October 20 if the orders granting certificates 
of citizenship are not entered until after the general election. 

As to your second query, I beg to say that, in my opinion. 
the object of the provision that final action shall be had 
only on stated days to be fixed by rule of the court, and that 
in no case shall final action be had upon a petition until at 
least ninety days have elapsed after filing and posting the 
notice of such petition (section 6), when taken in connec- 
tion with the other sections of the act-is sufficiently clear. 
The evident purpose of Congress was to prevent the grant- 
ing of certificates of naturalization unless due notice was 
given the United States and an opportunity afforded to 
oppose the application. Where the rule day is fixed by 
order of the court and the United States attorney has an 
opportunity to be present and be heard, I see no reason why 
the judge may not, in his discretion, adjourn the hearing 
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until such time as may suit his convenience and the con- 
venience of the parties to the case. 
Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF COMMERCE AND LABOR. 


COMMISSIONER TO FIVE CIVILIZED TRIBES—FREE REGIS- 
TRATION OF OFFICIAL MAIL MATTER. 


The Commissioner to the Five Civilized Tribes is not entitled to 
free registration of outgoing official mail matter, under section 3 
of the act of July 5, 1884 (23 Stat., 158). 


DEPARTMENT OF JUSTICE, 
May 27, 1908. 

Str: I have the honor to acknowledge receipt of your 
letter of April 14, in which my opinion is requested as to 
whether the Commissioner to the Five Civilized Tribes, 
whose office is at Muskogee, Okla., is entitled to free regis- 
tration of outgoing mail matter under the provisions of 
section 3 of the act of July 5, 1884 (23 Stat., 158). In con- 
sidering this question it will be well to review the legisla- 
tion which has been enacted from time to time with a view 
to relieving the Government Departments, bureaus, and 
Offices from payment of certain postal charges in transmit- 
ting mail matter relating to official business. 

In 1877 (19 Stat., 335) Congress provided that letters 
and packets relating exclusively to Government business 
might be sent through the mails free of charge. This was 
qualified by a proviso which has been construed by several 
of my predecessors as limiting this franking privilege to 
the Executive Departments and bureaus thereof at the seat 
of Government. (15 Op., 262; 18 id., 49; 23 id., 316.) In 
1879 (20 Stat., 362) this act was amplified by extending 
the privilege relating to transmission of mail matter to all 
mail passing between officers of the United States and the 
Executive Departments and other officers. It further ap- 
plied these provisions to the Smithsonian Institution, and 
contained the proviso that it should not apply to pension 
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agents and other officers who received a fixed amount as 
compensation for services including expenses for postage. 

The act of 1884 (23 Stat., 158) still further extended the 
franking privilege, and contained the proviso that “ official 
mail matter of either the Executive Departments or the 
various offices thereof,” or of “the Agricultural Depart- 
ment, or of the Public Printer, may be registered without 
the payment of any registry fee.” A second proviso ex- 
cepted pension and other agents receiving a fixed amount, 
including expenses of postage, from the benefit of the act. 

The last act to which reference need be made is that of 
July 2, 1886 (24 Stat., 122), which extended the provisions 
of the act of 1884, by providing that that act should be 
applicable to “all official mail matter of agents for the 
payment of pensions.” 

It is to be borne in mind that the acts of 1884 and 1886 
were passed some years after the opinion of Attorney- 
General Devens, above referred to (15 Op., 262), had been 
rendered. 

I think that it must be assumed that Congress adopted 
this later legislation with a full knowledge of the limited 
meaning which had been given to the words “ Executive 
Departments or bureaus thereof.” If it had been intended 
to extend the privilege of free registration to all officers, 
that intent would have been explicitly expressed, as was 
done in the case of those entitled to the franking privilege. 

I am therefore constrained to advise you that. under exist- 
ing legislation the Commissioner to the Five Civilized 
Tribes is not entitled to free registration of outgoing official 
mail matter. 

Respect fully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 
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NAVAL OFFICERS—MATES—RETIREMENT OF MATE 
NEILSEN. 


Mates in the Navy are officers within the meaning of section 11 of 
the navy personnel act of March 3, 1899 (30 Stat., 1007), and of the 
act of June 29, 1906 (34 Stat., 554); and Mate Neilson, who was 
erroneously retired in March, 1899, under section 17 of the navy 
personnel act, upon his own application and after thirty years’ 
service, was entitled to retirement under section 11 of that act. 

This retirement on the part of Neilson, by reason of the holding of 
the officers of the Government that he could not be retired as an 
officer under section 11 of the act of 1899, did not forfeit any 
legal right which he had to retirement under that section. His 
retirement should therefore be so corrected as to show a retire- 
ment under section 11, with the rank and retired pay of a warrant 
officer with twelve years’ service, and from his original retirement. 

' In any event, Neilson is now entitled to be retired under the act 

of 1906 with the rank and retired pay of a warrant officer having 

twelve years’ service, but such a retirement would be from the 
date of retirement and would deprive him, during the intervening 
years, of the increased pay to which he became entitled at the 

time of his retirement March 31, 1899. 


DEPARTMENT OF JUSTICE, 
June 5, 1908. 

Sir: I have the honor to respond to the request contained 
in your note of May 26, 1908, for an opinion upon the case 
there stated, in substance as follows: 

Mate Neilson, retired, served as an enlisted man in the 
Navy from January 22, 1862, to February 9, 1865, and from 
February 20, 1866, to October 4, 1869, and as a mate from 
March 29, 1870, until retired. He was retired March 31, 
1899, under section 17 of the personnel act of March 3, 
1899, upon his own application after thirty years’ service. 
And the question which you submit is “whether * * * 
Mate Neilson is now entitled to advancement to the next 
higher grade under the provisions of section 11 of the per- 
sonnel act or the act of June 29, 1906; and if so, as to the 
date from which he ts entitled to such advancement.” 

It is assumed that by the above expression, “the next 
higher grade,” is meant the rank and pay of the next higher 
grade. as such officers are not advanced in grade on their 
retirement. | 
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Much of what is here involved is covered by the two 
opinions of this Department upon a similar subject, under 
dates of October 15, 1907 (ante, p. 434), and April 18, 1908 
(ante, p. 600). 

Following the ruling in United States v. Fuller (160 
U. S., 593, 595), it was held in those opinions that mates 
in the Navy were officers, within the meaning of section 
11 of the navy personnel act and of the act of June 29, 1906 
(34 Stat., 554). 

As mate Neilson was retired March 31, 1899, he should 
have been retired under the former section with the rank 
and three-fourths the sea pay of the next higher grade. 

The Navy Departme:t then held that Mate Neilson could 
not be retired under section 11 of that act, but was entitled 
to be retired as an enlisted man, under section 17 of that 
act, he having had more than thirty vears of service in the 
Navy. And he was thus retired upon his own application 
and with the rank he then held and three-fourths of the pay 
he was receiving at retirement. 

The question to be determined is as to the effect of this 
retirement upon the right of Mate Neilson to be now re- 
tired, as of some date, under section 11 of the personnel act 
or the act of June 29, 1906. 

That act provides that “ any officer of the Navy not above 
the grade of captain who served with credit * * * dur- 
ing the civil war * * * and who has heretofore been, 
or may hereafter be, retired * * * may, in the discre- 
tion of the President * * * be placed on the retired 
list of the Navy with the rank and retired pay of one grade 
above that actually held by him at the time of retirement.” 

The higher grade thus referred to is that of warrant 
officer, and the retired pay of that grade was 75 per cent of 
the sea pay of the grade, varying in amounts by three-year 
period of service. (Act of March 3, 1873, 17 Stat., oe : 
and opinion of April 18, 1908, 26 Op., 600.) 

Since the above act of June 29, 1906, embraces both offi- 
cers who were the: retired and those thereafter retired, 
Mate Neilson, if otherwise entitled, may be retired under 
that act notwithstanding his former retirement. 

I do not think that the retirement of Mate Neilson under 
section 17 of the personnel act, upon his own application, is, 
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under the circumstances, a bar to his retirement as an officer 
under section 11 of that act or under the act of 1906. 

The Government having held that he could not be retired 
as an officer under section 11, but might be, under section 
17, upon his own application, I do not think that, by accept- 
ing this erroneous decision and acting upon it, he waived or 
forfeited any legal right which he had to be retired other- 
wise. 

I am of opinion that, as Mate Neilson was entitled to be 
retired under section 11 of the act referred to, his retire- 
ment of March 31, 1899, should be so corrected as to make it 
show such a retirement and, following the above opinion of 
April 18, 1908, with the rank and retired pay of a warrant 
officer with twelve years of service, and from said original 
retirement. This is giving to this officer, although at a 
later date, that to which, in law, he was then entitled. 

In any event Mate Neilson would be now, under the above 
opinion, entitled to be retired under the act of 1906 with 
the rank and retired pay of a warrant officer having twelve 
years’ service. But, since the advancement in such case 
would be from the date of retirement, this would deprive 
him, during the intervening years, of the increased pay to 
which he became entitled at and from his retirement March 
31, 1899. 

As you inform me that there are on the retired list some 
other mates whose cases are essentially similar to this one, 
what is here said will apply to others also. 

Respectfully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


ENLISTMENT IN THE NAVY—DESERTION—PARDON— 
REENLISTMENT. 


A person who, having enlisted in the Navy, deserts therefrom and 
is convicted of desertion by a general court-martial and there- 
after receives from the President a full and unconditional pardon 
for such offense and restoration to civil rights, may be permitted 
to reenlist in the Navy notwithstanding the provisions of section 
1420, Revised Statutes. 
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The effect of a pardon is to obliterate the offense and make him who 
had been an offender as innocent, in legal contemplation, as if he 
had never offended, to remove all disabilities incident to the 
offense charged, and to restore to him all civil rights which he 
would have had if he had not offended, so far, at least, as it is 
in the power of the Government to make it so. 


DEPARTMENT OF JUSTICE, 
June 16, 1908. 

Str: I have the honor to respond to your request ex- 
pressed in the note of your Secretary of June 8, 1908, for 
an opinion whether Frank Calbert Arnold can be permitted 
- to reenlist in the Navy, after his conviction and pardon for 
desertion therefrom. 

It appears that this man enlisted in the Navy at Chicago, 
Ill., on October 7, 1901, for a period of four years. He 
deserted from the // wknd at Philadelphia, May 29, 1905, 
at which time he held the rating of yeoman, first class. He 
surrendered himself June 21, 1906, and was convicted July 
10, 1906, of desertion by a general court-martial, duly ap- 
proved, and sentenced to be reduced to the rating of lands- 
man and to be confined for one year, and to be then dis- 
honorably discharged from the Navy. 

After serving the term of confinement imposed, and on 
May 22, 1908, he received and accepted from the President 
a full and unconditional pardon for his offense and res- 
toration to civil rights, and now desires to reenlist in the 
Navy, and to redeem himself from the odium of his former 
desertion. And the Navy Department is willing that he 
should reenlist, 1f it can be done consistently with existing 
law, and your question is, in substance, whether this can be 
done. 

The answer to this question involves a consideration of 
section 1420, Revised Statutes, and of the effect of the 
President’s pardon. 

The section referred to is as follows: 

“ No minor under the age of sixteen vears, no insane and 
intoxicated person, and no deserter from the naval or mili- 
tary service of the United States shall be enlisted i in the 

naval service.’ 
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This is of course a bar to the reenlistment of the man 
Arnold if, in legal contemplation, he is a deserter, and this 
depends upon the effect of the President’s pardon. 

The Supreme Court has in several cases stated the pur- 
pose, office, and effect of a pardon so plainly and completely 
that we need not go elsewhere for authorities, or, in order 
to answer the question submitted, look any further. And 
from this it will be seen that the effect of a pardon is to 
obliterate the offense and make him who had been an 
offender as innocent, in legal contemplation, as if he had 
never offended, to remove all disabilities incident to the 
offense charged, and to restore to him all civil rights which 
he would have had if he had not offended. 

This is so, as far as it is in the power of the Government 
to make it so. But this power has its limitations. It can 
not and does not restore that which is already lost and gone 
beyond the reach of the Government. But as to the future, 
it relieves the person from all disabilities and consequences 
to which he would be subject but for the pardon, so that 
thereafter nothing can be imputed to him based upon the 
allegation of his offense. Nothing short of this, nothing 
that partially pardons or removes only some of the dis- 
abilities and not all, can be a pardon in its full sense. 

In Lx parte Garland (4 Wall., 333) an act of Congress 
had provided that no one should be permitted to practice 
in the Supreme Court or other courts of the United States 
except upon taking a certain expurgatory oath that he had 
not given aid or countenance to the rebellion, etc., and one 
question was as to the effect of the President’s pardon in 
removing this disability. What the court said, page 380, 
so completely covers the whole ground that it is quoted here 
at length: 

“ Such being the case, the inquiry arises as to the effect 
and operation of a pardon, and on this point all the au- 
thorities concur. A pardon reaches both the punishment 
prescribed for the offense and the guilt of the offender; and 
when the pardon is full, it releases the punishment and 
blots out of existence the guilt, so that in the eve of the 
law the offender is as innocent as if he had never com- 
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mitted the offense. If granted before conviction, it pre- 
vents any of the penalties and disabilities consequent upon 
conviction from attaching; if granted after conviction, 
it removes the penalties and disabilities and restores him 
to all his civil rights; it makes him, as it were, a new man, 
and gives him a new credit and capacity. 

‘There is only this limitation to its operation: It does 
not restore offices forfeited or property or interest vested 
in others in consequence of the conviction and judgment. 

“The pardon produced by the petitioner is a full pardon 
‘for all offenses by. him committed, arising from the par- 
ticipation, direct or implied, in the Rebellion,’ and is subject 
to certain conditions which have been complied with. The 
effect of this pardon is to relieve the petitioner from all 
penalties and disabilities attached to the offense of treason 
committed by his participation in the Rebellion. So far as 
that offense is concerned he is thus placed beyond the reach 
of punishment of any kind.” | 

That is precisely the effect of a pardon. “In the eye of 
the law the offender is as innocent as if he had never com- 
mitted the offense.” 

This precise point is reaffirmed in United States v. Pad- 
elford (9 Wall., 531, 587). 

In Osborn v. United States (91 U.S., 474) the court says, 
on page 477: 

“The pardon of that offense necessarily carried with it 
the release of the penalty attached to its commission, so far 
as such release was in the power of the Government, unless 
specially restrained by exceptions embraced in the instru- 
ment itself. It is of the very essence of a pardon that it 
releases the offender from the consequences of his offense. 
If in the proceedings to establish his culpability and en- 
force the penalty, and before the grant of the pardon, the 
rights of others than the Government have vested, those 
rights can not be impaired by the pardon. The Govern- 
ment having parted with its power over such rights, they 
necessarily remain as they existed previously to the grant 
of the pardon. The Government can only release what it 
holds.” 


The President. 621 


In Carlisle v. United States (16 Wall., 147) the court 
says, page 151: : 

“There has been some difference of opinion among the 
members of the court as to cases covered by the pardon 
of the President, but there has been none as to the effect 
and operation of a pardon in cases where it applies. All 
have agreed that the pardon not merely releases the 
offender from the punishment prescribed for the offense, 
but that it obliterates in legal contemplation the offense 
itself.” 

And in Xnote v. United States (95 U. S., 149) the court 
says, page 153: 

“A pardon is an act of grace by which an offender is 
released from the consequences of his offense, so far as such 
release is practicable, and within control of the pardoning 
power or of officers under its direction. It releases the 
offender from all disabilities imposed by the offense and 
restores to him all his civil rights. In contemplation of 
law, it so far blots out the offense that afterwards it can 
_ not be imputed to him to prevent the assertion of his legal 
rights. It gives to him a new credit and capacity and 
rehabilitates him to that extent in his former position. 
But it does not make amends for the past. It affords no 
relief for what has been suffered by the offender in his per- 
son by imprisonment, forced labor, or otherwise; it does 
not give compensation for what has been done or suffered, 
nor does it impose upon the Government any obligation 
to give it. The offense being established by judicial pro- 
ceedings that which has been done or suffered while they 
were in force is presumed to have been rightfully done and 
justly suffered, and no satisfaction for it can be required. 
Neither does the pardon affect any rights which have vested 
in others directly by the execution of the judgment for the 
offense or which have been acquired by others whilst that 
judgment was in force.” 

It is useless to pursue the subject further. By this par- 
don the offense of the man Arnold 1s obliterated, and he 
is, in legal contemplation, no longer a deserter. His dis- 
abilities are removed and, among them, that relating to 
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re-enlistment in the naval or military service of the United 
States. And he is restored to his civil rights, including 
that of enlistment in such service, and it is quite within 
the province of the Navy Department to permit his re-en- 
listment. 
Respectfully, 
CHARLES J. BONAPARTE. 


The PRESIDENT. 


EIGHT-HOUR -LAW—WATCHMAN AT CORREGIDOR ISLAND. 


A watchman employed at Corregidor Island, Philippine Islands, 
whose duties are “ to supervise all arrivals und to see that no one 
lands on the island without authority; to investigate such mat- 
ters as the absence from work of native employees; and to make 
report of those matters,” is not a laborer or mechanic within the 
meaning of the eight-hour law. Such duties pertain more to 
those of a clerk or superintendent of laborers than to those of 
a laborer or mechanic. 


DEPARTMENT OF JUSTICE, 
June 17, 1908. 

Str: I have the honor to acknowledge the receipt of your 
letter of May 28, 1908, inquiring whether a watchman em- 
ployed at Corregidor Island, Philippine Islands, falls 
within the designation of a laborer or mechanic within the 
meaning of the eight-hour law. The duties of this em- 
ployee are * to supervise all arrivals and to see that no one 
lands on the island without authority; to investigate such 
matters as the absence from work of native employees, and 
to make reports of these matters.” 

I think these services pertain more to those of a clerk or 
superintendent of laborers and do not bring the person 
within the class of laborers or mechanics. 

Very respectfully, 
CHARLES J. BONAPARTE, 


The Secretary or WAR. 
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EIGHT-HOUR LAW—WATCHMAN, LABORER, HOSTLER, AND 
MESSENGER IN WAR DEPARTMENT. 


A watchman, “ whose duty is to watch the entrance of one of the 
public buildings occupied by the War Department, executing in- 
structions with regard to admitting persons into the building and 
permitting public property to be taken out of the building, re- 
porting to his chief any violation of law, disturbance of the peace, 
etc., that may be brought to his attention, or to guard the build- 
ing and property therein during the night,” is not a laborer or 
mechanic within the meaning of the eight-hour law. 

A laborer, “ whose duty is to perform manual labor in the removal 
of furniture and office fixtures, cutting grass, washing floors and 
windows, and general office cleaning,” is not a laborer within the 
meaning of the eight-hour law; such services being more those 
of a domestic servant than those of a laborer in the usual meaning 

of the term. 

A hostler, “ whose duty is to feed, drive, and care for horses, and to 
clean carriages, harness, and stables,” is rather a domestic servant 
than a laborer within the meaning of the eight-hour law. 

A messenger, “ whose duty is to sweep floors and do general office 

' cleaning, attend to fires, and carry messages,” is not a laborer or 
mechanic within the meaning of the eight-hour law. 


DEPARTMENT OF JUSTICE, 
June 17, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of May 21, 1908, requesting my opinion whether cer- 
tain employees, whose respective duties are described and 
who are stationed in Washington, D. C., are subject to the — 
eight-hour law. 

1. I am of opinion that “a watchman, whose duty is to 
watch the entrance of one of the public buildings occupied 
by the War Department, executing instructions with regard 
to admitting persons into the building and permitting pub- 
hic property to be taken out of the building, reporting to 
his chief any violation of law, disturbance of the peace, 
etc., that may be brought to his attention, or to guard the 
building and property therein during the night,” is not 
either a laborer or mechanic within the meaning of the 
eight-hour law. 

2. I am of opinion that “a laborer, whose duty is to per- 
form manual labor in the removal of furniture and office 
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fixtures, cutting grass, washing floors and windows, and 
general office cleaning,” is not a laborer within the meaning 
of the eight-hour law. The services required seem to be 
more those of a domestic servant than those of a laborer in 
the usual meaning of the term. 

3. Iam of opinion that a hostler, “ whose duty is to feed, 
drive, and care for horses, and to clean carriages, harness, 
and stables,” is rather a domestic servant than a laborer 
within the meaning of the eight-hour law, and therefore 
not subject to the provisions of that law. 

4. I am of opinion that a “ messenger, whose duty is to 
sweep floors and do general office cleaning, attend to fires, 
and carry messages,” is not a laborer or mechanic within 
the meaning of the eight-hour law. 

Very respectfully, 
CHARLES J. BONAPARTE, 


The SECRETARY OF War. 


IMMIGRATION LAWS—REMISSION OF FINES—SECRETARY 
OF COMMERCE ANT) LABOR. 


The Secretary of Commerce and Labor has no power to remit a fine 
imposed by a United States court upon a steamship company for 
its failure to detain and return to the country whence they came, 
nliens whose deportation has been ordered under section 10 of the 
immigration act of March 3, 1891 (26 Stat., 1084). 

Opinion of Attorney-General Olney (20 Op., 705) and of Attorney- 
General Griggs (23 Op., 271) concurred in. 


DEPARTMENT OF JUSTICE, 
June 19, 1908. 

Sir: Your letter of June 2 advises me that the Pacific 
Mail Steamship Company, through their agents at Hono- 
lulu, Hawaiian Islands, Messrs. 11. Hackfeld & Co. (Lim- 
ited), paid certain fines with costs, amounting in the aggre- 
gate to $1,004.34, in the year 1902. which were imposed by 
the United States District Court for Hawaii as the result 
of proceedings against the said company and their agents 
for failure to detain and return to the country whence they 
came three Japanese aliens whose deportation had been or- 
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dered, under section 10 of the act of March 3, 1891 (26 
Stat., 1084), amending previous laws relative to immigra- 
tion and the importation of alien contract labor. That 
section provides: 

“* * * and if any master, agent, consignee, or owner 
of such vessel shall refuse to receive back on board the ves- 
sel such aliens, or shall neglect to detain them thereon, or 
shall refuse or neglect to return them to the pore from 
which they came, or to pay the cost of their maintenance 
while on land, such master * * * = shall be deemed 
guilty of a misdemeanor, and shall be punished by a fine 
not less than three hundred dollars for each and every 
offense; * * *,.” | 

You also state that an application has now been made to 
you for the remission of these fines, upon the ground that 
the jury were instructed that they could not consider any 
attempt of the defendant company to prove due care on its 
part to prevent the escape of these immigrants, and upon 
the ground that the Supreme Court in /Tackfeld d& Com- 
pany v. United States (197 U. S., 442) dealing with the 
statute in question, has held that: 

“ This statute imports a duty, but in the absence of a 
requirement that it shall be performed at all hazards, we 
think no more ought to be required than a faithful and 
careful effort to carry out the duty imposed.” 

You state that you are led to believe, if the defendant had 
been permitted to introduce evidence showing the actual 
precautions taken to detain the immigrants and prevent 
their escape, the verdict would have been found for the 
defendant, particularly in view of the manifest good faith 
shown by the latter. 

Under these circumstances and in accordance with the 
desire of the applicant’s attorney, you request my opinion 
as to whether you have authority to remit the fines in 
question. 

I am of opinion that you have not. Laying aside the fact 
that the fines were imposed in pursuance of judgment upon 
a verdict of conviction in a criminal or quasi-criminal 
prosecution, and were covered into the Treasury at least 
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three years before the decision in the Hackfeld case 
changed the previous executive construction of the law in 
question, the question of your authority to remit similar 
fines incurred and imposed under the immigration laws has 
been examined by two of my predecessors and answered in 
the negative. 

In 20 Op., 705, the precise point was considered by Mr. 
Olney with reference to the same section of the act of 1891, 
and it was held that the provisions of section 3469 of the 
Revised Statutes for the compromise of Government claims 
have no application to the case of a fine such as this, and 
those of sections 5292, 5293, 5294 relate only to certain 
limited classes of cases, Mr. Olney’s conclusion being (p. 
709) : “ The case of a fine or penalty incurred for violation 
of the provisions of the alien immigration law does not 
therefore, in my judgment, fall within the purview of the 
statutes embraced under Title LAVITI.” : 

In 23 Op., 271, Mr. Griggs re-examined the question rela- 
tive to the same provision of law, and approved Mr. Olney’s 
opinion, saying (pp. 273, 276) : 

“The fact that it might be equitable or desirable to in- 
clude in the power of remission, under existing laws relative 
to this power, new cases not contemplated when those laws 
were adopted, can not overcome and enlarge the defined and 
restricted language and application of the law. The alien 
immigration laws have all been passed since the sections of 
the Revised Statutes which we are considering became law. 

“It therefore seems to me that the case of a remission 
of a fine under the immigration laws is unprovided for; 
it is a casus omissus, and I concur in the views upon the 
subject expressed by Mr. Olney in 20 Opinions, 705.” 

It is true that in that opinion Mr. Griggs anticipated the 
legal view which the Supreme Court afterwards took of 
the meaning of the statute and the responsibility of the 
owners and masters of vessels thereunder, and because there 
had been no legal proceedings in that particular case and 
no fine had been imposed, although the necessary amount 
thereof had been voluntarily deposited by the agents of the 
vessel owners, he suggested that the return of the money 
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deposited, there being no guilt and no lack of good faith, 
would be, not the remission of a fine or penalty, but the 
restitution of an amount to which the Government was 
never justly entitled. But that is not this case, and, for the 
reasons above set forth, I have the honor to advise you that 
I concur in the reasoning and conclusion of my predecessors, 
and that, in my opinion, you have no authority to remit 
the fines in question. I may add that the later immigration 
laws have not changed the state of the existing law or 
enlarged your power in this respect. 
Very respectfully, 
CHARLES J. BONAPARTE. 


The SeEcRETARY OF COMMERCE AND J[LABOR. 


SECOND DEPUTY COMPTROLLER OF THE CURRENCY— 
APPOINTMENT. 


The Secretary of the Treasury has no power, under section 169, 
Revised Statutes, to appoint a person to fill the office of Second 
Deputy Comptroller of the Currency created by the act of May 
22, 1908 (35 Stat., 203), no such authority being expressly granted 
in the act creating that office. 

’The general rule deducible from Article II, section 2, clause 2, of the 
Constitution is that in the absence of an express enactment to the 
contrary, the appointment of any officer of the United States be- 
longs to the President by and with the advice and consent of the 
Senate. 

The Second Deputy Comptroller will have power to perform all the 
duties of the Comptroller and First Deputy Comptroller of the 
Currency in the absence or disability of those officers. 

The Secretary of the Treasury, upon the request of the Comptroller 
of the Currency and with the approval of the President, may 
require the Second Deputy Comptroller to execute a voluntary 
bond in such penalty as may to him seem adequate to protect the 
public interests. 


DEPARTMENT OF JUSTICE, 
June 19, 1908. 
Sir: I have the honor to acknowledge the receipt of your 
letter of June 17, with its inclosures, in which you state that 
the general appropriation act approved May 22, 1908 (35 
Stat., 203), appropriates “ for Comptroller of the Currency, 
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five thousand dollars; for Deputy Comptroller, three thou- 
sand five hundred dollars; Deputy Comptroller, three thou- 
sand dollars;” and (the appropriation for the Deputy 
Comptroller at $3,000 being a new provision in the law) 
you refer to this so-called “ Second Deputy Comptroller ” 
and to the importance of the appointment of this officer, 
and request my opinion on the following points: 

“ First. Whether the Secretary of the Treasury has 
power to appoint this Second Deputy, under authority of 
section 169 of the Revised Statutes, and to require a bond. 

“ Second. If appointed by the Secretary of the Treasury 
would the Second Deputy be empowered to perform the 
duties of the Comptroller in the absence or inability of that 
officer and the First Deputy, as provided by section 327 of 
the Revised Statutes, in the case of the present Deputy 
Comptroller. 

“ Third. If you are of the opinion that the Secretary 
of the Treasury can, under authority of section 169 of the 
Revised Statutes, appoint the Second Deputy Comptroller, 
but that such appointment would not empower that officer 
to act as Comptroller in the absence of the latter, should 
the appointment be made by the President and would such 
appointment confer upon the Second Deputy Comptroller 
such powers.” 

Section 169, Revised Statutes, simply authorizes the head 
of a Department to employ “such number of clerks ” and 
other subordinate employees “as may be appropriated for 
by Congress from year to year.” I do not think that this 
provision authorizes you to appoint the Deputy Comptrol- 
ler in this case, who is not a clerk and is manifestly an 
officer of the United States. 

“The officer 1s distinguished from the employee in the 
greater importance, dignity, and independence of his posi- 
tion; in being required to take an official oath and perhaps 
to give an official bond.” (Zhroop v. Langdon, 40 Mich., 
683, cited in Baltimore City v. Lyman, 92 Md., 591.) 

By Article IT, section 2, clause 2 of the Constitution, the 
President “ shall nominate, and, by and with the advice and 
consent of the Senate, shall appoint ambassadors, other 
public ministers and consuls, judges of the Supreme Court, 
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and all other officers of the United States, whose appoint- 
ments are not herein otherwise provided for, and which 
shall be established by law, but the Congress may by law 
vest the appointment of such inferior officers as they think 
proper in the President alone, in the courts of law, or in 
the heads of Departments.” The general rule deducible 
from this provision is that, in the absence of an express en- 
actment to the contrary, the appointment of any officer of 
the United States belongs to the President by and with the 
advice and consent of the Senate. (6 Op., 1; 15 Op., 3, 
449; 17 Op., 582: 18 Op., 98, 298.) 

The power of Congress in the concluding portion of the 
provision quoted was exercised, for example, in the act of | 
June 3, 1864, section 1 (13 Stat., 99), from which section 
327, Revised Statutes, was drawn, by providing that— 

“There shall be in the Bureau of the Comptroller of 
the Currency a Deputy Comptroller of the Currency, to 
be appointed by the Secretary, who shall be entitled to a 
salary of two thousand five hundred dollars a year, and 
who shall possess the power and perform the duties at- 
tached by law to the office of Comptroller during a vacancy 
in the office or during the absence or inability of the Comp- 
troller. The Deputy Comptroller shall also take the oath 
of office prescribed by the Constitution and laws of the 
United States, and shall give a like bond in the penalty of 
fifty thousand dollars.” 

Thus the law expressly makes provision for the appoint- 
ment of the Deputy Comptroller, who has now become, 
as a matter of convenient designation, the First Deputy 
Comptroller, and whom you so call, and defines his power 
and duties by reference to the Comptroller’s power and 
duties. But there is no such provision with respect to 
the new so-called Second Deputy Comptroller, however 
anomalous the relations and consequences due to this dif- 
ference may be. I am clearly of the opinion that you do 
not possess the power to appoint this Second Deputy, and 
that the power 1s lodged in the President. 

This answer to your first question renders an answer 
to your second question unnecessary; and as to the third 
question, the only remaining point 1s whether, the power 
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of appointment being lodged in the President, such ap- 
pointment would confer upon the appointee the authority 
to perform the duties of the Comptroller in the absence 
or inability of that officer and the First Deputy by analogy 
with the provisions of section 327 as to the present Deputy 
Comptroller. 

A similar question was presented under the act of March 
3, 1901 (31 Stat., 960), by which Congress created the office 
of a Deputy Assistant Treasurer of the United States 
inerely by an appropriation as in the present case, with- 
out prescribing the duties of that officer and without direct- 
ing by whom he should be appointed. It was held by the 
Solicitor of the Treasury, following the opinions of the 
Attorneys-General above cited, that the appointment must 
be made by the President by and with the advice and 
consent of the Senate; and it was further held that the 
words “ Deputy Assistant Treasurer” necessarily imply 
a power to perform all the duties which might be per- 
formed by the Assistant Treasurer, and since the Assistant 
Treasurer was authorized to perform such duties as the 
Treasurer might assign to him, it necessarily followed that 
the Deputy Assistant was authorized to act in the Treas- 
urer’s place and discharge such duties as might thus be 
required of him. Iam of opinion that the Solicitor of the 
Treasury took the right view of this matter, and that this 
view rules the present case. Generally speaking, a deputy 
has power to do every act which his principal may do, and 
is not restrained to some particulars of his office. (Throop 
on Public Officers, sec. 583; Mechem on Public Officers, sec. 
570; Erwin v. United States, 37 Fed. Rep., 470.) Doubt- 
less it was on account of this general rule and with the 
intention that there should be no restriction that Con- 
gress did not deem it necessary to prescribe specifically the 
duties of the additional Deputy Comptroller. There being 
no limitation or restriction upon the power of this officer, 
my opinion is that he would have the same authority as 
that conferred by statute upon the First Deputy. 

As to the matter of the bond referred to in vour first 
inquiry, I have the honor to advise you that upon the re- 
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quest of the Comptroller of the Currency, with the approval 
of the President, you may, in your discretion, require the 
Second Deputy Comptroller to execute a voluntary bond in 
such penalty as you may deem adequate to protect the 
public interests. 
Very respectfully, 
CHARLES J. BONAPARTE. 
The SECRETARY OF THE TREASURY. 


AMERICAN FISHING VESSEL—COST OF TRANSPORTATION 
TO UNITED STATES OF DESTITUTE CREW. 


The crew of an American fishing vessel are senmen within the mean- 
ing of section 4577, Revised Statutes; and the cost of transporta- 
tion to the United States of the destitute crew of such a vessel. 
furnished by a United States consul, is a proper charge against 
the appropriation for the “relief and protection of American 
seamen in foreign countries.” 

Where the destitution of the crew has resulted from the vessel 
owner’s fault or misconduct, and that fact has been established, 
there would seem to be a right of recovery in the United States 
upon general principles of law for the cost of subsistence and 
transportation furnished under the statute. 

The question whether a suit by the Government to enforce recovery 
from the vessel owners of the expense thus expended would be 
successful, is speculative and hypothetical and beyond the power 
and functions of the Attorney-General under the statutes to 
answer. The question of the actual HNability of the vessel owners 
is judicial in its nature and must be determined by the courts. 


DEPARTMENT OF JUSTICE, 
June 20, 1908. 

Sir: Your letter of June 15 informs me that the Ameri- 
can fishing schooner F’rancis Cutting has been seized by the 
Canadian cruiser Aestrell for illegal fishing, and is now 
held by the authorities at Vancouver; that, at the request 
of the owners of the schooner, the American consul at Van- 
couver sent the crew to this country as destitute American 
seamen; and, at the suggestion of the Comptroller of the 
Treasury, who holds that the cost of transportation of the 
seamen to this country is a proper charge against the Gov- 
ernment, you submit for my opinion the question whether 
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the owners of the vessel should refund to the Government 
the amount expended for the transportation of the seamen. 

Section 4577, Revised Statutes, provides: : 

“It shall be the duty of the consuls, vice consuls, com- 
mercial agents, and vice commercial agents, from time to 
time, to provide for the seamen of the United States who 
may be found destitute within their districts, respectively, 
sufficient subsistence and passages to some port in the 
United States in the most reasonable manner, at the expense 
of the United States, subject to such instructions as the 
Secretary of State shall give. The seamen shall, if able, 
be bound to do duty on board the vessels in which they may 
be transported, according to their several abilities.” 

For the purposes of this section Congress annually ap- 
propriates for the “ relief and protection of American sea- 
men in foreign countries” (e. g., act of February 22, 1907, 
34 Stat., 916, 925). 

Are the members of the crew of an American fishing ves- 
sel “seamen of the United States,” and were they “ desti- 
tute’ in this case? The statute is to receive a liberal con- 
struction. (Bowler’s First Comp. Dec., 314.) The word 
vessel” is regarded as including a fishing vessel. (The 
Minna, 11 Fed. Rep., 759; The Ocean Spray, Fed. Cas., No. 
10412; and see also Saylor v. Taylor, 77 Fed. Rep., 416.) 
Section 4612, Revised Statutes, provides that every person, 
excepting apprentices employed or engaged to serve in any 
capacity on board any vessel belonging to any citizen of the 
_ United States, shall be deemed to be a “seaman.” <Accord- 
ingly, fishermen have been held to be seamen, and are pro- 
tected as are other seamen. (Zhe Carrier Dove, 97 Fed. 
Rep., 111; Anight v. Parsons, 1 Spr., 279; 8 Comp. Dee., 
545.) As an analogy, it may be stated that the Supreme 
Court has held that the members of the crew of a tug and 
of dredging barges associated with the tug in the work of 
channel dredging under the river and harbor acts, includ- 
ing those performing mechanical and manual labor not re- 
lated to the navigation of a vessel, are to be considered as 
seamen and not laborers or mechanics. (Ellis v. United 
States, 206 U. S., 246, 260.) 

The act of December 21, 1898 (30 Stat., 755), related to 
American seamen, and was enacted for the protection of 
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such seamen, and amended various sections of the statutes 
on the subject of relief and protection of seamen, excepting, 
however, from the operation and effect of certain of those 
statutes fishing or sailing vessels or yachts, but left section 
4577 unamended and not subject to the restriction just 
stated, from which it is to be necessarily inferred that Con- 
gress did not intend to prolfibit the crews of such vessels 
from being regarded as seamen, as theretofore considered 
by the courts and accounting officers, and entitled to relief. 

Paragraph 202 of the Consular Regulations of 1896 of 
your Department provides that American seamen engaged 
on fishing vessels are to be regarded in the same relation as 
seamen on other vessels to the laws in respect to discharge, 
etc., reltef and transportation, and paragraph 267 instructs 
consular officers to reliete destitute American seamen with- 
out reference to the fault or misfortune by which they 
became destitute, except so as to encourage desertion. 

I have no hesitation in concluding that the crew of an 
American fishing vessel are seamen within the meaning of 
section 4577. 

As to the question of destitution, the consul finds that 
status as a fact; in the absence of fraud, that finding is 
conclusive (3 Comp. Dec., 40). I hold, therefore, that the 
cost of transportation furnished by the consul is a proper 
charge against the appropriation for the “relief and pro- 
tection of American seamen in foreign countries.” 

As to the lability of the vessel owners to reimburse the 
United States for the cost of the transportation on the 
ground that the destitution of the seamen was the result of 
the alleged illegal fishing or other wrongful act on the part 
of the vessel owners, the scheme and scope of the entire 
body of statutes which we’have just been considering 
would seem necessarily to contemplate various cases and 
contingencies in which American seamen were stranded in 
a foreign country and had become destitute through no 
fault of their own and through the fault or wrong of the 
owners of the vessels on which they had shipped; and yet 
the laws and statutes do not specifically create a hability on 
the part of vessel owners in such cases to reimburse the 
United States. Nevertheless, ex wquo et bono, where the 
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destitution has resulted from the vessel owner’s fault or 
misconduct, and that fact has been established, I think 
there would be a right of recovery in the United States 
upon general principles of law for the cost of subsistence 
and transportation furnished under the statute. A request 
by the vessel owners for such transportation, as in this case 
and under such circumstances, would tend to show good 
faith and a proper regard for the rights and welfare of the 
seamen employed by them, and the guilt of a vessel owner 
or responsibility for violation of the law, as charged here, 
is not, of course, to be assumed: I think I have indicated 
enough on this point to show that, in my opinion, until a 
vessel owner’s liability for such an offense, from which the 
seamen’s destitution flows, has been established, the cost 
of subsistence’ and transportation should not be charged 
against him, and that in case he is held liable on such 
charge of violating treaty obligations or international or 
foreign municipal law, then it will be proper to present 
to him an account of the cost of transportation, etc., of 
destitute seamen, especially when he has requested their 
return to this country as such; and if the claim is not vol- 
untarily recognized, then it will be proper to bring suit for 
the recovery of the amount thereof on the ground of a 
common-law liability, as on an implied assumpsit or as for 
money paid on another’s account. In the present case, of 
course, no such action is to be taken until and unless the 
charge of illegal fishing is finally established in the proper 
tribunals. 

Whether « suit by the Government. to enforce recovery 
from the vessel owners would probably be successful, which 
subordinate query is implied in your question, is of course 
beyond my power to answer and my functions in this 
respect under the statutes. That query is speculative and 
hypothetical, and the fundamental question of the actual 
liability of the vessel owners is altogether judicial in its 
nature and must be determined by the courts. (19 Op., 
670; 20 Op., 539. 702; 22 Op., 181; 24 Op., 69; 25 Op., 97.) 

Very respectfully, 
CHARLES J. BONAPARTE. 

The SECRETARY OF THE TREASURY. 
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ACKNOWLEDGMENTS. See Bonps, 8. 


ADVANCEMENT. 

Or Mates. See Navy, 17-19. 

Or ASSISTANT AND PASSED ASSISTANT ENGINEERS OF THE 
Navy. See Navy, 6, 7, 30. 

ALASKA. 

Removal of Seat of Government to Juneau.—The provision in 
the act of June 22, 1906 (34 Stat., 416), appropriating 
$5,000 for clerk hire, rent of office and quarters at Juneau, 
etc., supersedes the legislation embraced in the act of June 
6, 1900 (31 Stat., 321), to the extent that the Secretary of 
the Interior is authorized to direct the removal of the seat 
of government of Alaska from Sitka to Juneau. 3. 

ALBUQUERQUE, N. MEX. 

PosT-OFFICE BUILDING AT. See PuBLIc BUILDINGS, 3. 
ALIENATION. 

Or INDIAN LANDS. Sec INDIANS, 33-35. 


ALIENS. Sce NATURALIZATION. 


AMERICAN VESSELS. 
TRANSPORTATION OF COAL FOR Navy. See VESSELS, 1, 4-6, 12. 


ANACOSTIA RIVER, D. C. 
RIGHT OF Way ALONG. See RAILROADS, 3-6. 


ANCHORAGE. See SHIPPING, 1, 2. 


APPOINTMENT. 

OF THE COMMISSIONER OF LABOR AS A MEMBER OF THE IMMI- 
GRATION COMMISSION. See DEPARTMENT OF COMMERCE AND 
LABOR. 

Or A CONGRESSMAN OR SENATOR AS A MEMBER OF THE BOARD 
OF MANAGERS OF THE SOLDIERS’ HoMr. Sce Conoress, 7, 8. 

OF DEPUTY COLLECTORS OF INTERNAL REVENUE. Sce INTERNAL 
REVENUE, 1. 3. 

Or MEMBERS OF THE SAME FAMILY. See Civin SERVICE, 13-17. 

OF PASSED ASSISTANT AND ASSISTANT PAYMASTERS OF THE 
Navx. See Navy, 32. 
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APPOINTMENT—Continued. 
OF OFFICERS OF THE UNITED STATES. See PRESIDENT, 4. 


OF SECOND DEPUTY COMPTROLLER OF THE CURRENCY. §€€ 
TREASUBY DEPARTMENT, 4. 

Or RETIRED OFFICER OF REVENUE-CUTTER SERVICE TO CIVIL 
OFFICE UNDER THE GOVERNMENT. See REVENUE-CUTTER 
SERVICE. 

RECESS APPOINTMENT OF A NAVAL OFFICER. See NAvy, 3. 

To TEMPOBARY POSITIONS UNDER THE DEPARTMENT OF THE 
INTERIOR. See CIVIL SERVICE, 18. 

APPRAISEMENT. NSce Customs Law, 2. 


APPROPRIATIONS. Sec Pusiic BUILDINGS, 1-3; PANAMA, 15-17: 
Foop AND Foop TPRopucts., 


APPROVAL OF PROMOTIONS. See Civit Service, 5. 
AREAS OF FORBIDDEN ANCHORAGE. Sec Suipping, 1, 2. 


ARMY. 

1. Mustering Regulations—Supervision of Enrollment of State 
Volunteers.—The promulgation of a regulation by the Sec- 
retary of War, after the President shall have issued a proc- 
lamation calling for volunteers, requiring that there shall 
be established in the States and Territories rendezvous 
which shal] be in charge of United States officers; that all 
volunteers desiring to enter the United States service must 
join for duty and be enrolled at one of these rendezvous: 
and that the United States officers on duty at such ren- 
dezvous shall have supervision and control of the enrall- 
ment and joining for duty of State volunteers, is neither 
authorized nor permitted by existing legislation. 6. 

2. Same.—Such a regulation would be valid only in so far as 
State and local authorities acquiesced in its observance. 
In so far as the regulations undertook to invalidate action 
which it is now competent for State and local authorities to 
take, and to exclude the States from any participation in 
the initial process of bringing volunteers into the service, 
they would be nugatory and might be disregarded. Jb. 

3. Same.—The power of the Secretary of War, under the Presi- 
dent, to establish rules for the government of the Army is 
necessarily Jimited, and dves not extend to the repeal or can- 
tradiction of existing statutes, nor to the making of pro- 
visions of a legislative nature. Jb. 

4. Commissary Stores—Annual Reports of Sales—Secretary of 
the Treasury.—Scction 5 of the act of June 30, 1906 (34 
Stat., 763), requiring the heads of Executive Departments 
or other Government establishments to furnish the Secre- 
tary of the Treasury annually a statement of all money re- 
ceived by them during the previous fiscal year, arising from 
proceeds of public property, applies to sales, and purchases 
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ARMY—Continued. 
from the proceeds of sales, of commissary stores, under 
section 3618, Revised Statutes, and the act of March 3, 
1875 (18 Stat., 410). 38. 
DISAPPROVAL OF SENTENCE. Sce COURTS-MARTIAL, 
SUPPORT OF PATIENTS IN PROVIDENCE HOSPITAL See Con- 
TRACTS, 1-3. 


ASSISTANT PAYMASTERS. See Navy, 32. 
ATTORNEY-GENERAL. 
OPINIONS. 


1. Question of Law Actually Arising, and Clearly and Definitely 
Formulated—Facts Must be Stated.—The question of law 
upon which the opinion of the Attorney-General is desired 
must not only be one actually arising in the administration 
of the Department preferring the request, and not hypo- 
thetical, but the facts upon which it arises must be found 
and definitely stated in the request, and not left for the 
Attorney-General to extract from the papers submitted. 
The question of law also must be clearly and definitely 
formulated. 609. 

2. The Attorney-General can not properly review a record and 
memorandum submitted, and render his opinion, based upon 
facts deduced therefrom, as to the correctness of a proposed 
action of the Secretary of Commerce and Labor in the 
matter of the appeal of Geronimo Garcia, an alien who was 
excluded from the United States by the decision of the 
board of special inquiry at the port of New Orleans. 378. 

3. Question of Law Must be Specifically Formulated and Accom- 
panied by a Statement of Facts.—It has been the invariable 
rule of the Department to decline to give an opinion upon 
any question of law unless it is “ specifically formulated ” 
and ‘‘accompanied by a statement or finding of the facts 
involved.” (23 Op., 380; 23 Op., 473; 24 Op., 59; 24 Op.. 
102.) Jb. 

4. Questions of Fact.—The Attorney-General! declines to render 
an official opinion upon a matter submitted which involves 
the determination of questions of fact. G04. 

5. Question for the Courts to Decide.—The question whether a 
suit by the Government to enforce recovery from the own- 
ers of an American fishing vessel for the expense of trans- 
porting its destitute crew to the United States would be 
successful, is speculative and hypothetical and beyond the 
power and functions of the Attorney-General under the 
statutes to answer. The question is one which must be de- 
termined by the courts. 631. 
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ATTORNEY-GENERAL—Continued. 

6. Payments out of the Treasury.—tThe relative jurisdictions of 
the Comptroller of the Treasury and of the Attorney-Gen- 
eral over questions involving the payment of money out of 
the Treasury, reviewed, and opinion of December 22, 1904 
(25 Op., 301), approved and followed. 81. 

7. Same.—The Attorney-General! deems it inexpedient to give an 
opinion upon a question involving a payment which is 
clearly proper for the Comptroller to decide, to wit, whether 
under the annual appropriation for the care of patients in 
the Providence Hospital, Washington, D. C., the Surgeon. 
General of the Army may contract with that institution to 
pay a stipulated sum per month for keeping in a state of 
preparedness for 95 patients, there not being in every month 
an average of 95 patients in the hospital, but where the 
monthly average per year equals or exceeds that number of 
patients, 431, 

8. Same—Disbursement or Expenditure of Public Moneys.—The 
Attorney-General may properly render an opinion upon 2 
question involving the disbursement or expenditure of pub- 
lic moneys when the question is one of general and great 
importance, and especially when the Comptroller, in advance 
of a decision by himself, requests that the matter be referred 
to the Attorney-General for opinion and states that he will 
be guided thereby. 609. | 

Rules stated in former opinions adhered to. Jb. 

9. Authority to Delay Execution of a Conveyance of Land Au- 
thorized by an Act of Congress—Propriety and Expedi- 
ency.—-The Attorney-General can not properly advise the 
Secretary of War as to whether he should withhold the 
execution of the conveyance to Sidney Bieber of square 
1137 and part of square 1117, Washington, D. C., authorized 
by section 21 of the act of June 30, 1906 (34 Stat., TS7}. 
until Congress shall have an opportunity to further consider 
the matter, as that is a question of propriety and expedi- 
eney rather than of law. 578. 

10. Opinion on Title to Buildings and Grounds, Legation of the 
United States in Constantinople.—Section 355, Revised 
Statutes, which requires the opinion of the Attorney-Gen- 
eral upon the validity of the title to any land purchased hy 
the United States for the erection of any public building 
thereon, does not apply to the buildings and grounds now 
occupied by the legation of the United States at Constanti- 
nople, Turkey, the purchase of which was provided for br 
the act of June 16, 1906 (34 Stat., 286, 293), since no erec- 
tion of a building is contemplated by that act. 380. 
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ATTORNEY-GENERAL—Continued. 

11. The question as to whether charges suggested by the Secre- 
tary of Agriculture for the use of ground and rights of way 
within the National Forest Reserves, are reasonable or not, 
is not one which can properly be determined by the Attor- 
ney-General. 421. 


AUDIT. 
EXPENSES OF UNITED STATES CoURT IN PorTO Rico. See Porto 
Rico, 2, 3. 


BALTIMORE AND POTOMAC RAILROAD COMPANY. See 
RAILBOADS, 3-6. 


BANKS. 

1. Establishment of an Agricultural Bank by the Philippine Gov- 
ernment.—The Philippine assembly may legally and con- 
stitutionally enact suitable laws authorizing the Philippine 
government to open and conduct an agricultural bank, with 
a capital not exceeding $2,000,000, from funds now in its 
possession available for general appropriation. 593. 

2. Same.—The act of Congress of March 4, 1907 (34 Stat., 1282), 
authorizing the establishment of an agricultural bank by 
a banking company organized under Philippine laws, does 
not withdraw any power the Philippine government would 
otherwise have to establish a government agricultural bank, 
for the authority to charter and aid a private bank is no 
denial of the power to establish a government bank, which 
may exist independently under the Philippine scheme of 
governmental power. I/0b. 


BEQUESTS. See LIBRARY OF CONGRESS. 
BLEND. See Pure Foop Law, 1-3, 5, 9, 12, 13, 17. 


BONDS. 

1. Official Bonds—Substitute Bond—Discharge of Surety.— Bonds 
of officers of the United States given for the faithful dis- 
charge of their duties, which are not in terms limited to a 
specified period expressed in dates, remain in full force and 
effect so long as such officers continue in office, even though 
another and different bond be given by way of renewal. 70. 

2. Same.—A provision in an official bond shortening the life of the 
bond from the entire period during which the office is held 
until such time as ‘‘a new official bond shall be accepted 
by the proper authority and substituted” therefor, runs 
counter to the statute and would be without effect. In its 
other particulars the bond would be good. Ib. 
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BONDS—Continued. 
3. Same.—This, however, does not ae to the bonds of post- 


masters and collectors of internal revenue, to the sureties 
on which Congress has extended a degree of immunity. Jb. 


. The validity of a bond executed jointly and severally by the 


American Surety Company, of New York, and the People’s 
Trust Company, of Lancaster, Pa., guaranteeing the faithful 
performance of the duties of a pay officer of the Navy, is 
not impaired by the fact that the latter company has not 
obtained the written authority of the Attorney-General to 
do business, as required by the act of August 13, 1894 (28 
Stat., 279). 276. 


. Same—Failure to Comply with Statutory Requirements.—The 


People’s Trust Company, having exercised the powers con- 
ferred by its charter and received the benefit arising there- 
from, can not discharge itself from the duties imposed by 
the above-named act, nothwithstanding the company has not 
complied with certain statutory requirements to which the 
State alone can object. Jb. 


. Corporate Seals for Bonds.—A corporation may adopt for the 


purpose and use a seal other than its corporate seal on a 
bond so as to make the bond a corporate deed of the cor- 
poration. 507. 


. Same—Special Seal.—An agent of a corporation, appointed 


by an instrument under the corporate seal of the corpora- 
tion, may, on its behalf, adopt a special seal so as to make 
it, in executing the purpose for which he was appointed, the 
corporate seal of the corporation. Jb. 


. An acknowledgment of a bond is not necessary. Jb. 


Or SrEcOND DEPUTY COMPTROLLER OF THE CUBRENCY. See 
TREASURY DEPARTMENT, 6. 
OF MAUI COMPANY, Hawalirt See HAWAIL 


BRANDING OF PACKAGES OF WHISKY. See Pure-Foon 


LAW. 


BUREAU OF INSULAR AFFAIRS. Sce Executive DEpPaRt- 


MENTS, 4. 


CANAL ZONE. Sce PANAMA. 
CERTIFICATION. Sce Civit SERVICE, 6. 
CHEROKEE INDIANS. 


ENROLLMENT. See INDIANS, 1-8. 
LANDS, PERIOD OF ALIENATION. See INDIANS, 32, 33. 


CHOCTAW CITIZENSHIP CASES. Sce Inprans, 10-20. 
CITIZENSHIP. See Panama, 9; INDIANS, 1, 5-7, 10-20. 
CIVIL OFFICE. See Concress, 6-8; REVENUE-CUTTER SERVICE; 


also OFFICE AND OFFICEBS. 
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CIVIL SERVICE. 

1. Scope of Civil-Service Law as Regards Classification.—Congress 
undoubtedly intended that the provisions of the civil-serv- 
ice law, so fur as these provided for the organization of a 
classified service, should be extended to all persons engaged 
in the legitimate civil work of the executive branch of the 
Government, whether such persons were or were not tech- 
nically in the employ of the United States. 363. 

2. Power of Removal.—The civil-service law limits the power of 
removel in no respect except for the single act of failure to 
contribute money or services to a political party. Jb. 

3. Same.—The rules regulating the power of removal may be 
repealed, altered, or amended at-the pleasure of the Presi- 
dent. They have merely the force of an Executive order 
and do not give the employees within the classified service 
any such tenure of office as to confer upon them a property 
right iu the office or place. Jb. 

4. An employee’s fitness, capacity, and attention to his duties are 
questions of discretion and judgment, to be* determined by 
his superior officers, and such questions are beyond the 
jurisdiction of any court. 364. 

5. Civil Service Commission—Approval of Promotions where Ap- 
pointee is to Perform Services not Included Within the 
Designation of the Position to which Promoted.—There is 
nothing in the civil-service act of January 16, 1883 (22 
Stat., 403), nor in section 4 of the act of August 5, 1882 (22 
Stat., 255), which prohibits the Civil Service Commission 
from approving a promotion, otherwise unobjectionable, 
where it is informed that the appointing officer expects or 
intends to, assign to the appointee duties not included 
within the designation given to his position in the specific 
appropriation providing for his compensation. 522. 

6. Commission may also Certify Eligibles to such a Vacancy.—- 
Neither is there anything in either of those acts preventing 
the certification by the Commission of eligibles for a va- 
cancy from registers not designating functions of the nature 
suggested by the title of the position given in the specific 
appropriation providing for the compensation of the em- 
ployee. Jb. 

7. Same.—The purpose of section 4 of the act of August 5, 1882, 
was to prevent the expenditure of public money in the em- 
ployment of subordinate persons at the seat of government 
out of appropriations made for general purposes, so as to 
insure the efficient control by the Congress not only over 
the amounts of money expended, but also over the number 
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CIVIL SERVICE— Continued. 
and character of subordinate officers and employees in the 
service of the United States employed at the seat of gov- 
ernment. Jb. 

8. Same.—The act of August 5, 1882, in no wise limits the discre- 
tion of the heads of the several Executive Departments as to 
the character of the work which shall be required of their 
several employees, but is intended to prevent the employ- 
ment of subordinate officers or employees at the seat of gov- 
ernment without specific appropriations for their payment. 
Ib. 

9. Transfer of Clerks and Employees.—It is lawful for the Civil 
Service Commission to consent to the transfer of a classified 
employee from an independent office of the Government to 
a Department or another independent office or bureau, 
although such employee may not have served three years 
in the office or bureau from which he seeks transfer, as is 
required by section 5 of the act of June 22, 1906 (34 Stat.. 
389, 449), of clerks and employees of the Ixxecutive Depart- 
ments, 209. 

10. Transfer of Clerks and Employees—The Three Years’ Limita- 
tion—Subordinates in Post-Offices, Pension Agencies, Cus- 
toms-Houses, etce.—The three years’ limitation as to trans- 
fers in the Executive Departments, prescribed by section 5 
of the appropriation act of June 22, 1906 (34 Stat., 389, 
449), does not apply to employees and subordinates in 
post-oftices, pension agencies, customs-houses, ordnance 
establishments, subtreasuries, navy-yards, and quarter- 
masters’ establishments. 254. 

11, Same—Act of June 22, 1906, Applies to Persons Actually “in ” 
the Departments at Washington.—The language of that act 
imports that the persons to which it applies are actually 
in the Departments at the seat of government, or that the 
performance of duties away from such Departments is by . 
direct orders from and eander supervision by those Depart- 
ments. /b. 

12. Same.—The rule laid down by Attorney-General Devens in 
15 Op... 262, 267, as to what bureaus and oftices may be 
deemed bureaus and offices in any of the Executive Depart- 
ments, approved and held applicable. Jb. 

13. Eligibility—-Members of the Same Family.—The Civil Service 
Commission can not refuse to examine an applicant upon the 
ground that he may subsequently be disqualified for ap- 
pointment under section 9 of the civil-service act of Janu- 
ary 16, 1883 (22 Stat.. 406), but it may inform persons to 
whom appointments could not be tendered at the time of 
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CIVIL SER VICE—Continued. 
examination that unless the disability is removed before 
their names are reached for certificntion they can not be 
certified. 260. 

14. Same.—The Commission is authorized and required to with- 
hold from certification the name of any person where two 
or more members of the same family are already in the 
public service under the civil-service act. 10. 

15. Same—Eligibility a Matter for Commission to Decide.—Coun- 
gress probably intended that all questions in regard to 
eligibility under the civil-service law should be decided by 
the Commssion. 7/0. 

16. Same—Applicant who Resides with Her Father who is Him- 
self a Government Clerk.—<An applicant for a position in 
the competitive classified service who resides with her 
father, a clerk in the Post-Office Department, and who has 
two brothers also in the classified service who maintain 
separate homes apart from their father, is entitled to ap- 
pointment if otherwise qualified under the civil-service law. 
301. 

17. Children who have established and maintain separate homes 
apart from their parents are no longer members of the same 
family as their parents within the meaning of section 9 of 
the civil-service act of January 16, 1883 (22 Stat., 406). Jb. 

18. Appointment.—The temporary force of employees, to be se- 
lected and employed by Secretary of the Interior, as pro- 
vided in the act of June 22, 1906 (34 Stat., 429, 430), for 
the reproduction of the records and files of the oftices of 
surveyor-general and register and receiver of the land office 
at San Francisco, Cal., which were destroyed by the earth- 
quake and fire, and the persons to be selected by the Secre- 
tary of the Interior, under the act of March 4, 1907 (34 
Stat., 1333), to make transcripts of records and plats in the 
General Land Office, must be appointed as a result of open 
competitive examinations, Reld under the provisions of the 
civil-service law. 502. 

19. What Positions Require Competitive Examinations.— Under the 
existing civil service rules, all places in the executive civil 
service, except those mentioned in Schedule “A” and except 
persons employed merely as laborers and persons whose 
appointments are subject to confirmation by the Senate, 
must be appointed as a result of open competitive examina- 
tions, held under the provisions of law. Jb. 

20. Congress may at any time it deems proper exempt any posi- 
tion or any class of positions from the operation of the 
elvil service act, but to do this it must use language indi- 
cating clearly and aftirmatively its intention to do so. Jb. 
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21. Where Congress in an appropriation act makes use of the very 
term employed in the civil-service act in describing appoint- 
ments to be made in accordance with its provisions, it is 
manifest that there was no intention to waive the require- 
ments of the civil-service law. Jb. 

22. Congress may prescribe qualifications for office and require 
that appointments shall be made from among those who 
have shown by proper tests to have those qualifications. Jb. 

CLAIMS. 
DaLty Cask, REFUND OF INHERBITANCK LEGACY TAXES. See 
INTERNAL REVENUE, 9-16. 
CLERKS. 
TRANSFER. See CIVIL SERVICE, 9, 10. 
WITHHOLDING SALABY. See GOVERNMENT EMPLOYEES. 


COAL FOR NAVY. See VESSELS, 1-11: Customs Law, 5. 


COLUMBIA RIVER. 
JETTY WorK. Sece Eigut-Hover Law, 13, 14. 


COMMISSARY STORES. 
Annual Reports of Sales.—Section 5 of the act of June 300 
1906 (34 Stat., 763), requiring the hends of Executive De- 
partments or other Government establishments to furnish 
the Secretary of the Treasury annually a statement of all 
movey received by them during the previous fiscal year, 
arising from proceeds of public property, applies to sales, 
and purchases from the proceeds of sales, of commissary 
stores, under section 3618, Revised Statutes, and the act of 
March 8, 1875 (18 Stat., 410). 38. 
COMMISSIONER OF INTERNAL REVENUE. See INTERNAL 
REVENUE, 17, 19. 


COMMISSIONER OF LABOR. Sre OFFICE AND OFFICERS, 2. 


COMMISSIONER TO FIVE CIVILIZED TRIBES. Sce Postal 
SERVICE, 13. 


COMPENSATION. Sce DDISBURSEMENT oF PUBLIC MONEYS; NAVI- 
GABLE WATERS, 1-3. 


COMPROMISE. Nee OLEOMARGARINE LAW. 


COMPTROLLER OF THE TREASURY. Sce Treasury DEPakt- 
MENT, 1-3. 
CONCESSIONS. Sce Porto Rico, 1. 


CONDEMNED MEDICINAL SUPPLIES. Sce Foop anp Drugs 
Act, 17-20. 
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CONDUIT ROALD, MARYLAND. 

1. Jurisdiction—Violation of Ordinances of Glen Echo, Md.—The 
Jaws of Maryland confer upon the mayor of the town of 
Glen Echo no authority to impose or collect fines, either for 
violations of the ordinances of that town or for offenses 
against the laws of the State of Maryland. ‘289, 

2. Same.—Congress has the right of exclusive jurisdiction over 
the entire length of the Conduit road, provided the rondbed 
is owned in fee by the United States and has been acquired 
in accordance with the consent of the legislature of the 
State of Maryland contained in the act of May 3, 1853 
(Laws of Md., 1853, ch. 179). 7b. 

3. Same.—The provisions in Article I, section 8, of the Consti- 
tution, that Congress shall have power to exercise exclusive 
legislation in all cases whatsoever over the District of Co- 
lumbia and ‘‘all places purchased by the consent of the 
legislature of the State in which the same shall be, for 
the erection of forts, magazines, arsenals, dockyards, and 
other necdful buildings,” contemplates the purchase of land — 
“needful,” for any reason, to the discharge of any of the 
constitutional duties or the exercise of any of the consti- 
tutional powers of the United States. Jb. 

4. Same.—tThe reservoirs, aqueducts, and other constructions ap- 
purtenant to the water supply of the city of Washington, 
D. C., are to be considered “ needful buildings” within the 
meaning of Article I, section 8, of the Constitution, and 
since a roadway is an appropriate and necessary appurte- 
nance to such works, the Conduit road constitues territory 
within the exclusive jurisdiction of Congress. Jb. 

5. Same.—The Conduit road is not a public highway, but is sub- 
ject to the control of the Chief of Engineers (section 1800, 
Revised Statutes), and its use by the public may be sub- 
jected to such regulations as may be appropriate, obedience 
to which may be secured by the use of such reasonably 
sufficient force as the Secretary of War may deem advis- 
able. Jb. 

CONGRESS. 

1. Scope of Civil-Service Act as Regards Classification.—Congress 
undoubtedly intended that the provisions of the civil-sery- 
ice law, so far as these provided for the organization of n 
classified service, should be extended to all persons engaged 
in the legitimate civil work of the executive branch of the 
Government, whether such persons were or were not tech- 
nically in the employ of the United States. 363, 

2. Exemption of Positions from Operation of Civil-Service Act.— 
Congress may at any time it deems proper exempt any 
position or any class of positions from the operation of the 
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10. 


elvil-service act, but to do this it must use language indi- 
cating clearly and affirmatively its Intention to do so. 502. 


. Congress may prescribe qualifications for office and require 


that appointments shall be made from among those whe 
have shown by proper tests to have those qualifications, /0. 


. Where Congress in an appropriation act makes use of the very 


term employed in the civil-service act in describing appoint- 
ments to be made in accordance with its provisions, it is 
manifest that there was no Intention to waive the require- 
ments of the civil-service law. 7/0. 


. Restrictions upon Employment by Officers of the United States 


of Servants to Assist Them.—Congress may place any re- 
strictions it pleases upon the employment, by officers of the 
United States, of any kind of servants to assist them in 
the discharge of their duties. 363. 


. Congressmen and Senators—Eligibility to Civil Office.—A mem- 


ber of either House of Congress is eligible to be appointed 
to any other office not forbidden to him by law, the duties of 
which are not Incompatible with those of a Member of Con- 
gress, 457. 


. Same.—The question as to whether a Congressman can be 


appointed a member of the Board of Managers of the 
Soldiers’ Home, and become local manager of one of the 
homes, is wholly a matter for the decision of Congress itself. 
(Section 4826, Rev. Stat.) Jb. 


. Same.—There is no constitutional objection to the election of a 


Member of Congress as a member of the Board of Managers 
of the National Home for Disabled Volunteers, although 
such an election would seem to be contrary to sound public 
policy. Jb. 


. Same.—Under other circumstances than those which thus in- 


volve the entire control of the Congress over a_ position 
established and filled by itself, the holding of a visitorial 
and an administrative office by the same person would be 
regarded as legally incompatible. Jb, 

Admission of Aliens—State Agents.—The right of Congress to 
regulate the admission of aHens into the United States 
clearly controls the action of any State agent in this respect. 
180, 411. 

CONTRACTS ENTERED INTO BY MEMBERS OF CONGRESS, See 
CONTRACTS, 7. 

LEGISLATION NEEDED TO [PROTECT SUBMARINE CABLES. Sce 
SHIPPING, 3. 

POWER TO MoDiIFY AGREEMENTS WITH INDIANS. See INDIANS, 
26. 

RIGHT TO REGULATE IMMIGRATION, Nec IMMIGRATION, 7, 27. 


Index—Digest. 647 


CONSERVATION CHARGE. Sce ReESrervarions, 7. 
CONSTANTINOPLE. Sec PUBLIC BUILDINGS, 4. 


CONSTITUTION. 

1. Appointment—President.—The general rule deducible from 
Article II, section 2, clause 2, of the Constitution is that in 
the absence of un express enactment to the contrary, the 
appointment of any officer of the United States belongs to 
the President by and with the advice and consent of the 
Senate. 627. 

2. Recess Appointments.—The words “may happen,” in Article 
II, section 2, clause 3, of the Constitution, mean “ may hap- 
pen to exist.” Therefore the President has power when- 
ever and: however a vacancy first occurred, whether by 
death, resignation, etc., or by the creation of a new office by 
act of Congress, which is an “ original vacancy,” to fill the 
place during the recess of the Senate by a temporary ap- 
pointment under a commission which shall expire at the 
end of the next session of the Senate. 234. 

8. Purchase of Land ‘“ Needful” for Governmental Purposes.— 
The provisions in Article I, section 8, of the Constitution, 
that Congress shall have power to exercise exclusive legis- 
lation in all cases whatsoever over the District of Columbia 
and “all places purchased by the consent of the legislature 
of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful 
buildings,” contemplates the purchase of land “ needful,” 
for any reason, to the discharge of any of the constitutiona] 
duties or the exercise of any of the constitutional powers 
of the United States. 289. 

4. Same.—tThe reservoirs, aqueducts, and other constructions ap- 
purtenant to the water supply of the city of Washington, 
D. C., are to be considered “ needful buildings * within the 
meaning of Article I, section 8, of the Constitution, and 
since a roadway is an appropriate and necessary appurte- 
nance to such works, the Conduit road constitutes territory 
within the exclusive jurisdiction of Congress. Jb. 

5. Destruction of Oyster Beds.—The destruction by the United 
States Government of oyster beds held by individuals under 
leases from the State of New Jersey would be a “ taking” 
within the meaning of the fifth amendment to the Consti- 
tution. Actual manual caption is not necessary, nor is it 
essential that the Government make use of the property 
taken. 441. 

6. Member of Congress as Member of the Board of Managers of 
the National Home for Disabled Volunteers.—There is no 
constitutional objection to the election of a Member of Con- 
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CONSTITUTION—Continued. 
#zress as a member of the Board of Managers of the Na- 
tional Home for Disabled Volunteers, although such an 
election would seem to be contrary to sound public policy. 
457. 
CONSTRUCTION. 
Or a Contract. See Dray Dock at New YorK. 
Or Statutes. Sce STATuTORY CONSTRUCTION, p. 713; AND 
HAWAII. . 


CONTINUOUS SERVICE. Nee Navy, 1. 


CONTRACT LABOR. 

1. Contract Laborers for Panama Canal—Hours of Labor.—The 
Canal Commission has authority to enter into an agree- 
ment with the International Contracting Company, of 
Maine, whereby the latter agrees to supply male Chinamen 
for work upon the Panama Canal, and to feed, clothe, and 
transport them back to China at the expiration of their 
respective contracts of employment, notwithstanding said 
agreement contains a provision that ten hours shall con- 
stitute a day's labor. 1. 

2. Same~—The Contract Labor Laws do not Extend to the Canal 
Zone.—The act of March 3, 1903 (32 Stat., 1213), extended 
those laws to “any water, territory, or other place now 
subject to the jurisdiction ” of the United States, but the 
treaty with the Republic of Panama giving the United 
States jurisdiction of the Zone was of a later date. 7b. 

3. Railroad Track Laborers.—Ordinary laborers, commonly em- 
ployed in the construction and maintenance of the tracks 
of railroads, are not “skilled” Jaborers within the mean- 
ing of section 2 of the act of March 3, 1903 (32 Stat., 1214), 
and may not be imported into this country-under contract 
in any event. 42. 

4. Immigration—Lithographic Artists—Two alien lithographic 
artists, who came to the United States in pursuance of a 
contract of employment entered into with the American 
Lithographic Company, of New York, their passage being 
prepaid by that company, and who have been excluded upon 
the ground that their admission would be in violation of the 
acts of February 26, 1885 (23 Stat., 332), and March 3, 
1903 (382 Stat., 1213), relating to contract labor, should be 
admitted, it being shown beyond reasonable doubt that there 
are not a sufficient number of lithographic artists in the 
country at the present time to meet the demands of busi- 
ness. 2S4. 

Sec also IMMIGRATION, 2, 5, 12, 16, 24, 26. 


CONTRACT SURGEON. 
> OF THE NAVY. See GOVERNMENT HOSPITAL FOR THE INSANE, 1, 
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CONTRACTS. 

1. Contract for Support of Patients in Providence Hospital—Sur- 
geon-General of the Army.—The Attorney-General deems it 
inexpedient to give an opinion upon a question involving a 
payment which is clearly proper for the Comptroller to 
decide, to wit, whether under the annual appropriation for 
the care of patients in the Providence Hospital, Washington, 
D. C., the Surgeon-General of the Army may contract with 
that institution to pay a stipulated sum per month for 
keeping in a state of preparedness for 95 patients, there 
not being in every month an average of 95 patients in the 
hospital, but where the monthly average per year equals 
or exceeds that number of patients. 431. 

2. Same.—Suggested, that inasmuch as “the monthly number of 
patients has always, with one exception, equaled or ex- 
ceeded 95, the total number for the year must have always 
reached an average of more than 95 for each day of the 
year, and therefore it is the contract, or the interpretation 
placed upon it, and not the statute which produces the in- 
justice complained of. Jb. 

3. Same.— Suggested, that a contract to pay the full amount 
appropriated, $19,000 (34 Stat., 1350), for an average of 95 
patients per day through the year would satisfy the 
statute, both in letter and spirit. Jb. 

4. Delivery of Granite for the National Museum Building—Pay- 
ment.—The contract made with the Thompson-Starrett 
Company for furnishing the granite for the south pavilion 
and dome of the new National Museum bullding requires 
its delivery by the company on the cars at the Bethel, Vt., 
quarry within two years from the date originally fixed for 
the completion of the contract—that is, on or before April 
17, 1908—and payment therefor may be made as heretofore. 
in monthly installments, at the stipulated price. 572. 

5. Same—Withholding Payments on Account of Delay in Supply- 
ing Granite.—The contract does not, however, authorize the 
superintendent of coustruction to withhold payments on ac- 
count of the delay in supplying such granite, but in the 
event of an extension of time being allowed to complete 
the contract, may deduct “all expenses for inspection and 
superintendence and all actual losses and damages to the 
United States due to the delay beyond the time originally 
set for its completion,” as provided in paragraph 5 of the 
contract. Jb. 

6. Dry Dock at New York—Construction of Contract—Damages.— 
The contractor, and not the Government, is responsible, 
under his contract for the erection of a dry dock at the 
navy-yard at New York, for damages to the excavation and 
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CONTRACTS—Continued. 


structural work there in progress, caused by water flowing 
from a concealed drainpipe, the existence of which neither 
the contractor nor the Government knew, and by a break- 
age In the rebuilt portion of a sewer which had been di- 
verted around the head of the dry dock, caused, in large 
measure, by the ground support on the side next the dry 
dock having been weakened by the excavation, the contract 
expressly providing, among other things, that the contract 
price covered al] contingencies of every kind; that the entire 
responsibility for the sufficiency of the shoring and pro- 
tection of the excavation and various structures should 
rest upon the contractor; that he shall be responsible for 
any settlement or damage to the structures that may result 
directly or indirectly from his operation; and that he shall 
be responsible for the entire work and every part thereof 
until completion and acceptance. 103. 


7. Reclamation Service—Members of Congress.—Agreements for 


the purchase of lands, for water rentals, for conveyance of 
water rights, and similar instruments, contractual in form, 
relating to the adjustment of vested water rights, executed 
in behalf of the United States by some officer of the Recla- 
mation Service for purposes within the purview of the recla- 
mnation act (382 Stat., 38S), are “agreements” or “ con- 
tracts”? within the meaning of sections 3739-3742, Revised 
Statutes, which prohibit any Member of Congress from 
being a party to, or interested in, any contract with, or on 
behalf of, the United States which is in its nature execu- 
tory and continuous as to future performance, and require 
the insertion therein of the condition prescribed by section 
3941. 537. 


See also LIGHT-HOUSE; PUBLIC BUILDINGS, 1]. 


CORPORATE SEAL. Sce Corporations, 1. 2. 
CORPORATIONS. 


1. Corporate Seals—Special Seals—Bonds.—A corporation may 


adopt for the purpose and use a seal other than its cor- 
porate seal on a bond so as to make the bond a corporate 
deed of the corporation, 507. 


2. Same.—An agent of a corporation, appointed by an instrument 


under the corporate seal of the corporation, may, on its 
behalf, adopt a special seal so as to make it, in executing 
the purpose for which he was appointed, the corporate seal 
of the corporation. Jb. 


See also Porto Krico, 1. 


CORREGIDOR ISLAND. Sec E1cut-Hovur Law, 17. 
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COURTS. 

An employee’s fitness, capacity, and attention to his duties are 
questions of discretion and judgment, to be determined by 
his superior officers, and such questions are beyond the 
jurisdiction of any court. 364. 

UNITED STATES CoURT 1N Porto Rico. See Porto Rico. 


COURTS-MARTIAL. . 

1. Disapproval of Sentence.— Where the sehtence of a court-mar- 
tial which found a soldier guilty of desertion was disap- 
proved by the proper reviewing officer, being deemed inade- 
quate, and the soldier ordered, at his own expense, to join 
his regiment, such disapproval operated, under article 104 
of the Articles of War, as an acquittal of the charge, and. 
as the term of enlistment had expired, there was no war- 
rant for ordering him to further duty. Having been legally 
tried, he can not be again tried or any other sentence 
imposed for that offense. 239. 

2. Same—Tantamount to an Acquittal_—The disapproval of the 
sentence of a properly constituted court-martial by the 
proper reviewing authority is, in legal effect, tantamount to 
an acquittal of the accused by the court of the offense 
charged, and relieves him from any and all liabilities to 
which his conviction would have subjected him. Jb. 

3. Same.—Article 48 of the Articles of War applies to a soldier 
who has been convicted of desertion or, having deserted, is 
restored to duty without trial, which carries with it an 
acknowledgment on his part of the fact of desertion, but 
does not apply to a soldier who, after trial and conviction, 
has been ordered to duty after the sentence has been ex- 
pressly disapproved by the proper reviewing officer. Jb. 


CUSTOMS LAW. 
I. IN GENERAL. 


1. Under the special legislation relating to the temporary organi- 
zation of the Philippine Islands. they are treated as terri- 
tory remaining, as yet, outside of the United States, in a 
tariff sense, for the purpose of imposing duties on articles 
shipped from them “{into” this country analogous to those 
imposed on imports from a foreign country, and having 
such status that the term ‘ imports” can be properly ap- 
plied to merchandise brought from them into the United 
States. 356. 


II. APPRAISEMENT, INVOICE, DUTIES. 


2. Invoice—Appraisement—Crates of Glassware.—In an importa- 
tion of a number of crates of glassware which were con- 
solidated on one invoice at a lump sum, where the several 
crates were of different values, but chargeable with the 
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CUSTOMS LAW—Continued. 
same rate of duty, the assessment of duty should not be 
made upon the basis of the highest valued goods, but all 
the glassware is chargeable with the same rate of duty, and 
Similarly with regard to a number of cases of pickles iimn- 
ported at the same time which were also placed on one 
invoice though of different values, but subject to the same 
rate of duty—the provisions of section 2910, Revised Stat- 
utes, having no application in either cage. 119. 

Same.—Section 2910, Revised Statutes, is a rule for the assess- 
ment of rates of duty and not a rule for the appraisement 
of values, and has no application except to cases where the 
goods that have been invoiced at an average rate are not 
merely of different values, but are also subject to different 
rates of duty, in which case the duty is to be assessed upon 
the ahole invoice at the rate to which the highest valued 
goods are subject. 7b. 

4. Same.—lIn case of doubt as to whether a higher or a lower duty 
is imposed by a statute, the doubt should be resolved in 
favor of the importer, “since the intention of Congress to 
impose the higher duty should be expressed in clear and 
unambiguous language.” (American Net and Tiwine Co. v. 
Worthington, 141 U. S., 468.) Jb. 

5. Coal imported for the use of the Navy is subject to the duties 
prescribed by paragraph 415 of the act of July 24, 1897 (30 
Stat., 190), notwithstanding the coal is imported by the 
Navy Department and the duties will have to be paid from 
the appropriations of that Department. 466, 


- 


TIT. DRAWBACK. 


. Drawback.—Materials brought into the United States from the 
Philippine Islands on which duty has been paid under the 
Philippine revenue act of March 8, 1902 (32 Stat., 54), are 
to be regarded as “imported materials’ within the meaning 
of the drawback provision (sec. 30) of the tariff act of 
July 24, SOT (SO Stat... 211), although not brought in from 
a foreign country. 355. 

. Same—Sirup Made from Sugar Brought from the Philippine 
Islands.—Drawback should be allowed under section 30 of 
the tariff act of July 24. 18097 (380 Stat., 211), upon the 
exportation to Kurope of sirup manufactured from raw 
sugar which was brought into the United States from the 
Philippine Islands and upon which duties were paid under 
the Philippine revenue act of March 8, 1902 (32 Stat., 54). 
Ib. 

8. Same.—The general purpose of section 30 of the act of July 

24, 1897 (30 Stat... 211). was to provide that whenever 

materials are brought into the United States under such 
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CUSTOMS LAW—Continued. 
circumstances that they are subject to the payment of duty 
and used here in the manufacture of finished articles, upon 
the subsequent exportation of such manufactured articles 
to a foreign country a drawback shall be allowed upon the 
material on which duty has been paid. Ib. 

9. Same.—tThe spirit and letter of section 30 are broad enough to 
include materials brought into this country from the Philip- 
pine Islands and subjected to duty us coming from a terri- 
tory which, though not a foreign country, has not been 
permanently incorporated into the United States, and has 
been temporarily treated by Congress as not within the 
United States for tariff purposes. Jb. 

10. Drawback on Coal Used on American Vessels.—Continuous 
customs custody is not essential to the allowance of draw- 
back, under paragraph 415 of the tariff act of July 24, 1897 
(30 Stat., 190), on coal imported into the United States 
and afterwards used for fuel on board of vessels registered 
under the laws of the United States, propelled by steam; 
and engaged in trade with foreign countries. 531. 

11. Same.—Sections 2977, 2978, and 3025, Revised Statutes, relate 
exclusively to drawback or return of duties on exported mer- 
chandise, and have no application to the allowance of draw- 
back on fuel coal under paragraph 415 of the tariff act of 
1897. Ib. 


DEPARTMENT OF AGRICULTURE. 
PAYMENT OF GEOLOGISTS FOR EXAMINING MINING CLAIMS IN 
THE NATIONAL FOREST RESERVES. Sce RESEBVATIONS, 3. 


DEPARTMENT OF COMMERCE AND LABOR. 

Commissioner of Labor—Holding of Two Offices—Appointment 
as Member of the Immigration Commission.—The appoint- 
ment of the Commissioner of Labor as a member of the 
Immigration Commission provided for by section 39 of the 
act of February 20, 1907 (34 Stat., 898, 909), is not an ap- 
pointment to an “ office” within the meaning of section 2 
of the act of July 31, 1894 (28 Stat., 205), and he may 
receive compensation for his services on that Commission 
in addition to the salary attaching to his office as Commis- 
sioner of Labor. 247. 

See also IMMIGRATION 30, 35, 38; SEAL FLSHERIES, 1. 

DEPARTMENT OF THE INTERIOR. 
ISMPLOYMENT OF GEOLOGISTS TO EXAMINE MINING CLAIMS IN 
THE NATIONAL FOREST RESERVES. NSce RESERVATIONS, 3, 5. 
DEPARTMENT OF STATE. 
Cost OF PRINTING SLip Laws. Sce PUBLIC PRINTING, 1-3. 
DEPORTATION. Sve ImmMicratTion, 30. 
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DEPUTY COLLECTORS OF INTERNAL REVENUE. See In- 
TERNAL REVENUE, 1-8. 


DESERTION. Sec Navy, 2. 

DESTITUTE CREW. See Vessrzs, 12, 15, 

DESTRUCTION OF OYSTER BEDS. Nee NaviGaBLeE WATERS. 
DIAMOND SHOAL LIGHT-HOUSE. Sce Licgut-Hovsr. 


DISBURSEMENT OF PUBLIC MONEYS. 

1. Surveyors of customs at ports where there are no collectors 
are not to be considered as collectors, and therefore within 
the provisions of section 3657, Revised Statutes, which re- 
quires collectors of customs to disburse all moneys that may 
be appropriated for the construction of custom-houses, court- 
houses, post-otfices, etc. 108. 

2. Same.—Suggested, that authority for the designation of a sur- 
veyor of customs to act in that capacity, where there is no 
collector, would seem to exist under sections 255 and 3658, 
Revised Statutes, and for extra compensation, under section 
3504, Revised Statutes. /b. 


DISCHARGE. 
OF ENLISTED MAN. Sce Navy, 1. 
Or Surety. Sce Bonps, 1-3. 


DISTRICT OF COLUMBIA. 

1. Notaries Public—Acknowledgments—Executive Departments.— 
The proviso in the act of June 29, 1906 (34 Stat., 622), 
amending section 558 of the Code of the District of Colum- 
bia, which provides that no notary public shall be author- 
ized to take acknowledgments, ete., or perform any official 
act in connection with matters in which he is employed 
as counsel, ete., before any of the Executive Departments, 
applies not only to local attorneys, but to all notaries who 
practice before the Departments. 236. 

2. The reservoirs, aqueducts, and other constructions appurtenant 
to the water supply of the city of Washington, D. C., are to 
be considered “needful buildings” within the meaning of 
Article I, section 8, of the Constitution, and since a road- 
way is an appropriate and necessary appurtenance to such 
works, the Conduit road constitutes territory within the 
exclusive jurisdiction of Congress. 289. 

RIGHT OF WAY ALONG THE ANACOSTIA RIVER. See RAILROADS, 
3-5, 8. 
DRAWBACK. Scc Customs Law, 6-11. 
DRUGS AND MEDICINE ACT. Ser Foop anp Dreas Act, 6-10. 


DRY DOCK AT NEW YORK. 
Construction of Contract.—The contractor, and not the Gov- 
ernment, is responsible. under his contract for the erection 
of a dry dock at the navy-yard at New York, for damages 
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DRY DOCK AT NEW YORK—Continued. 
to the excavation and structural work there in progress. 
caused by water flowing from a concealed drainpipe, the 
existence of which neither the contractor nor the Govern- 
ment knew, and by a breakage in the rebuilt portion of a 
sewer which had been diverted around the head of the 
dry dock, caused, in large measure, by the ground support 
on the side next the dry dock having been weakened by the 
excavation, the contract expressly providing, among other 
things, that the contract price covered all contingencies of 
every kind; that the entire responsibility for the sufficiency 
of the shoring and protection of the excavation and various 
structures should rest upon the contractor; that he shall 
be responsible for any settlement or damage to the struc- 
tures that may result directly or indirectly from his opera- 
tion; and that he shall be responsible for the entire work 
and every part thereof until completion and acceptance. 
103. 

EASTERN CHEROKEE FUND, DEPOSIT OF. See INbIANS, 21. 


EIGHT-HOUR LAW. 

1. Construction of Naval Vessels Under Contract.—The act of 
August 1, 1892 (27 Stat., 340), limiting the hours of service 
of laborers and mechanics employed on the public works of 
the United States, does not apply to vessels under construc- 
tion for the Navy by contract with builders at private es- 
tablishments. 30. 

2. Same.—Materials for such vessels, such as urmor, guns, and 
other articles obtained under special contracts, are a 
fortiori, not within the statute. Jb. 

3. Same—Public Works.—Suggcestcd, however, that the words 
‘**public works” can not be restricted to the conception of 
fixed things, such as land and structures thereon. The ex- 
pression is used in river and harbor acts which provide for 
repairs to breakwaters and for improving rivers according 
to projects submitted, including, probably. dredging and 
deepening of channels, the interest of the United States 
therein being akin in permanence and completeness to title 
to real estate and ownership of fixed structures. Jb. 

4. Same.— Suggested, also, that there is a difference between 
‘public work” and “public works,” the former being the 
broader term and including the progress or activity, and 
the latter the product or completed thing. Jb. 

Opinion of August 24, 1892 (20 Op., 454), approved and 
affirmed. Jb. 

5. Contractors Furnishing Quartermaster’s Supplies.—The act of 
August 1, 1892 (27 Stat., 340), known as the “ eight-hour 
law,’ does not apply to contractors furnishing the Quarter- 
master’s Department with supplies. 36. 
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EIGHT-HOUR LAW —Continued. 
6. Reclamation Service.—There is no conflict between the declara- 


10. 


11. 


12. 


13. 


tion in section 4 of the reclamation act of June 17, 1902 
(32 Stat., 388), that eight hours shall constitute a day's 
work upon the public works therein specified, and the 
saving clause in section 1 of the act of August 1, 1892 (27 
Stat., 340), which allows more than eight hours’ work in 
one calendar day “in case of extraordinary emergeucy.” 
64 


. Same—Public Works of the United States.—Irrigation works 


for the reclamation of arid and semiarid lands, act of 
June 17, 1902 (32 Stat., 38S), perfectly and comprehensively 
fill the idea of ‘‘ public works of the United States.” Jb. 


. Same—Eight Hours’ Effective Labor.—The eight-hour law con- 


templated by the act of August 1, 1892 (27 Stat., 340), 
means eight hours of effective labor. Jb. 


. Same—Labor Outside of Regular Hours.—The blasting, clean- 


ing of tracks, repair of machinery, and all other similar 
matters incident to the reclamation work, essential to 
prompt and continuous service in the regular day, may 
legally be done before and after regular hours. The law 
does not prescribe in what hours of the day the labor shall 
be done. Jb. 

Same.—Blacksmiths and their helpers, firemen, and pumpmen 
are either mechanics or laborers within the meaning of the 
eight-hour law. 

Same.—tThe status of teamsters, cooks, and flunkies not deter- 
mined. [See 20 Op., 459.] 70. 

Same—Violations of the Law.—lIt is the duty of the engineers 
of the Reclamation Service to see that the eight-hour law 
is observed by the contractors and to report violations of 
that law. Ib. . 

Jetty Work, Columbia River.—The act of August 1, 1892 (27 
Stat., 340), known as the “eight-hour law,” applies to the 
jetty work at the mouth of the Columbia River, which is 
being conducted directly by the Government, and those 
employed upon that work who come fairly within the mean- 
ing of the words ‘laborers and mechanics” should be re- 
stricted to eight hours of effective labor in any one calendar 
day, irrespective of enforced idleness on other days, except 
in case of a sudden emergency requiring prompt action. 
278. 


14. Same—Cases of Extraordinary Emergency.—The exception, in 


section 1 of that act, of cases of extraordinary emergency, 
was designed to excuse overtime work which must be 
rendered to avert some sudden unusual emergency, unex- 
pectedly arising and calling for prompt action. I[0. 
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EIGHT-HOUR LAW—Continued. 
15. Hours of Service.—Persons employed as lock tenders, lock 


helpers, lockmen, and in similar employments at the locks of 
the various canals owned and operated by the Government 
may be called upon to perform service at any hour of the 
day, and such requirement is legal and proper under the 
eight-hour law (act of August 1, 1892; 27 Stat., 340) so 
long as the total service rendered does not exceed eight 
hours per day. 605. 


16. The eight-hour law includes skilled as well as unskilled work- 


men; and the employment of persons for a longer period 
than eight hours in any one day “when a dam is being 
raised or lowered” and the service is one “requiring skill 
and training” which “can not safely be intrusted to inex- 
perienced men,” is not an employment in case of an “ ex- 
traordinary emergency,” and is a violation of that statute. 
Tb. 


17. A watchman employed at Corregidor Island, Philippine Islands, 


whose duties are *‘to supervise all arrivals and to see that 
no one lands on the island without authority; to investi- 
gate such matters as the absence from work of native em- 
ployees; and to make report of those matters,” is not a 
laborer or mechanic within the meaning of the eight-hour 
law. Such duties pertain more to those of a clerk or super- 
intendent of laborers than to those of a laborer or mechanic. 
622. 


18. Presumably watchmen and messengers, if they are engageil in 


the work ordinarily assigned to such employees, are not 
subject to the provisions of the eight-hour law. (27 Stat., 
340.) Facts not sufficiently stated so that an opinion 
thereon could be based. 604. 


19. Watchman in War Department.—A watchman, “whose duty 


is to watch the entrance of one of the public buildings 
occupied by the War Department, executing instructions 
with regard to admitting persons into the building and 
permitting public property to be taken out of the building, 
reporting to his chief any violation of law, disturbance of 
the peace, ete., that may be brought to his attention, or to 
guard the building and property therein during the night,” 
is not a laborer or mechanic within the meaning of the 
eight-hour law. 623. 

laborer, “whose duty is to perform manual labor in the 
removal of furniture and office fixtures, cutting grass, wash- 
ing floors and windows, and general office cleaning,” is not 
a laborer within the meaning of the eight-hour law; such 
services being more those of a domestic servant than those 
of a laborer in the usual meaning of the term. Jb. 
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EIGHT-HOUR LAW—Continued. 

21. A hostler, ‘“‘ whose duty is to feed, drive, and care for horses, 
and to clean carriages, harness, and stables,” is rather a 
domestic servant than a laborer within the meaning of the 
eight-hour law. JD. 

22. A messenger, “ whose duty is to sweep floors and do general 
oftice cleaning, attend to fires, and carry messages,” is not 
a laborer or mechanic within the meaning of the eight- 
hour law. ID. 

See also PANAMA, 13, 14. 


ELECTIONS. See NATURALIZATION. 
ELIGIBILITY. See Civin SEgvVIcE, 13-17; Concress, 6-9. 
ENLISTMENT. See Navy, 2. 


EXCLUSION. 
Or SEDITIOUS PUBLICATIONS FROM THE Maits. See POSTAL 
SEBVICE, 1-6. 


EXECUTIVE DEPARTMENTS. 
I. IN GENERAL. 


1. The terms ‘‘ Departments,” or “ Executive Departments,” as 
used in acts of Congress and in the Revised Statutes, in- 
variably apply to one or more of the several Executive 
Departments mentioned in section 158 Revised Statutes, or 
included within the terms of that section by subsequent 
enactments, unless a different ene is clearly indicated 
by the context. 209. 

2. The term “ Department,” as used in laws relating to the civil 
service, is distinguished from “ Office,” ‘‘ bureau,” and 
“branch;” and subordinates of the several Executive De- 
partments are distinguished from employees of the last- 
mentioned governmental agencies. Jb. 

3. The Government Printing Office, the Interstate Commerce Com- 
mission, and the Smithsonian Institution are independent 
of any of the Executive Departments mentioned in section 
158 Revised Statutes. Jb. 

4. The Bureau of Insular Affairs is an integral part of the War 
Department. Jb. 

5. Notaries Public who Practice Before the Departments—Ac- 
knowledgments.—The proviso in the act of June 29, 1906 
(34 Stat., 622), amending section 558 of the Code of the 
District of Columbia, which provides that no notary public 
shall be authorized to take acknowledgments, ete., or per- 
form any official act in connection with matters in which 
he is employed as counsel, etc., before any of the Executive 
Departments, applies not only to local attorneys, but to all 
notaries who practice before the Departments. 236. 


Indexc—Digest. 659 

EXECUTIVE DEPARTMENTS—Continued. ° 

6. Bureaus and Offices of Executive Departments.—The rule laid 
down by Attorney-General Devens in 15 Op., 262, 267, as to 
what bureaus and offices nay be deemed bureaus and offices 
in any of the executive Departments, approved. 254. 

7. Establishment of Areas of Forbidden Anchorage.—There is no 
general authority under existing law conferred on any 
Executive Department to establish areas of ‘ forbidden 
anchorage" in the harbors of the United States. 258. 


1I. OFFICERS AND EMPLOYEES. 


8. Heads of Departments not Limited as to Character of Work 
which may be Required of Employees.—Section + of the 
act of August 5, 1882 (22 Stat., 255), in nowise limits the 
discretion of the heads of the several] Executive Depart- 
ments as to the character of the work which shall be re- 
quired of their several employees, but is intended to prevent 
the employment of subordinate officers or employees at the 
seat of Government without specific appropriations for 
their payment. 523. 

9. Transfer of Clerks and Employees.—It is lawful for the Civil 
Service Commission to consent to the transfer of a classified 
employee from an independent office of the Government to a 
Department or another independent office or bureau, al- 
though such employee may not have served three years in 
the office or bureau from which he seeks transfer, as is 
required by section 5 of the act of June 22, 1906 (34 Stat., 
389, 449), of clerks and employees of the Executive Depart- 
ments. 209. 

10. Same.—The “ field force ” of an Executive Department—that is, 
its classified employees under its immediate control, as in- 
spectors, examiners, and agents, though employed usually 
or invariably away from the seat of Government—are gov- 
erned by the above-mentioned statutory provision with 
regard to transfers. Jb. 

11. Same—Philippine Commission—Isthmian Canal Commission.— 
The provisions of the act of June 22, 1906 (34 Stat., 449), 
with regard to transfer of clerks and employees, are not 
applicable to the Philippine Commission or to the Isthmian 
Canal Commission. Jb. 

12. Transfer of Clerks and Employees—<Act of June 22, 1906.—The 
three years’ limitation as to transfers in the Executive 
Departments, prescribed by section 5 of the appropriation 
act of June 22, 1906 (34 Stat., 386, 449), does not apply to 
employees and subordinates in post-offices, pension agencies, 
customs-houses, ordnance’ establishments, subtreasuries, 
navy-yards, and quartermaster’s establishments, 254, 
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EXECUTIVE DEPARTMENTS—cContinued. 

13. Same.—The language of that act imports that the persons to 
which it applies are actually “in’’ the Departments at the 
seat of government, or that the performance of duties away 
from such Departments is by direct orders from and under 
supervision by those Departments. Jb. 


FALSE LABELING, BRANDING, ETC. See Foop anp Drvius 
Act: Pure-Foop Law. 


FERNDENE (steamship). Scce SHiPpPrIne, 3. 


FINALITY OF JUDGMENT. ~ 
Or CITIZENSHIP CouRT. Scec INDIANS, 9, 


FINES. 
REMISSION OF. See IMMIGRATION, 39. 


FOOD AND DRUGS ACT. 

1. Tea Inspection Act—Food and Drugs Act.—There is no such 
repugnancy between the special tea inspection act of Marci 
2, 1897 (29 Stat., 604), and the general food and drugs act 
of June 30, 1906 (34 Stat., 768), as to prevent them, gener- 
ally speaking, from standing together. 166. 

2. Same—Both Statutes Should be Given Effect.—The food and 
drugs act does not appear to have been intended as a substi- 
tute for the earlier statute in the matter of the importation 
of tea, but both statutes are cumulative in so far as the im- 
portation of tea is concerned, and both should be given 
effect. JD. 

3. Same—Imported Tea, Standard, Adulteration, Misbranding.— 
An importation of tea is, therefore, subject to the provisions 
of both acts—that is, it must comply with the standards 
established by the Secretary of the Treasury under the tea 
inspection act, and must also stand the tests in reference 
to adulteration and misbranding imposed by the food and 
drugs act. Jb. 

4. Same—Subject to Food and Drugs Act.—Imported tea, although 
meeting the requirements of the tea Inspection act of 1897. 
is still subject to the provisions of the food and drugs act 
of 1906 regarding adulteration, labeling, misbranding, and 
guaranty. Jb. 

5. Same.—In case of repugnancy between any specific provisions 
of the two statutes, the provisions of the food and drugs 
act would prevail to the extent of that repugpancy, and any 
conflicting provisions of the tea inspection act would, to 
that extent. be impliedly repealed. Jb. 

6. Standard of Strength and Purity to be Enforced—Pharma- 
copeia of the United States.—In applying the drugs and 
medicine act of June 26. 1848S (9 Stat., 237), to importa- 
tions originating in Italy, the standard of strength and 
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FOOD AND DRUGS ACT—Continued. 
purity to be enforced is that established by the pharmaco- 
pola of the United States, and not that of Italy or any 
other foreign country. 311. 

7. Same.—Importations originating in any of the countries whose 
pharmacopeias are mentioned in section 2935, Revised Stat- 
utes, must conform to the pharmacopeia of the country of 
their origin; but if produced in any other country, whose 
pharmacopelas are not thus standardized, then the phar- 
macopeela of the United States must control. J0. 

8. Same—Drugs Imported Must Conform to the Standard and 
Test Required by the Acts of June 26, 1848, and June 30, 
1906.—The drugs and medicine act of 1848 and the food 
and drugs act of June 30, 1906 (34 Stat., 768), are, gen- 
erally speaking, cumulative and should both be given effect, 
and an importation of drugs should not be admitted if it 
fails to conform to the standard established by the former 
or to the tests imposed under the latter. Jb. 

9. Same—Adulteration—Misbranding and False Labeling.—Drugs 
imported from Italy, although meeting the standard re- 
quired by the drugs and medicine act of 1848, are still sub- 
ject to the provisions of the food and drugs act of 1906 
regarding adulteration, misbranding, and false labeling. 
and to any test that may be applied to them by the direc- 

tion of the Secretary of Agriculture in accordance with 
section 11 of the latter act. Jb. 

10. Same.—The provisions of the drugs and medicine act of 1848, 
now incorporated in section 2936, Revised Statutes, that 
importations found to conform to the standard therein im- 
posed shall be thereupon ‘* passed without reservation, on 
payment of the customary duties,” are repealed by implica- 
tion, as applied to importations which are subject to re- 
jection under tests of the food and drugs act. Jb. 

11. Guaranty of Protection.—A wholesale dealer in Maryland, who 
purchased certain food, found afterwards to be adulterated, 
from a Pennsylvania muanufacturer, receiving the latter’s 
written guaranty as to the purity of the goods, in con- 
formity with section 9 of the food and drugs act of June 30, 
1906 (34 Stat., 768, 771), and who in turn sold the goods 
to a retail dealer in the District of Columbia under a sim- 
ilar guaranty, is completely protected by the guaranty of 
the Pennsylvania manufacturer from prosecution under 
that act. 449. 

12. Same.—The term “ dealer” as used in section 9 of the above- 
named act, includes wholesale as well as retail dealers, and 
both are accordingly protected from prosecution by estab- 
lishing a guaranty in conformity with the requirements of 
the act. Jb. 
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FOOD AND DRUGS ACT—Continued. 

18. Same—Offense of Guaranteeing not Punishable Until Purchaser 
Deals with the Article in a Manner Prohibited.—Section 9 
created, in addition to the offense of manufacturing and 
dealing in adulterated and misbranded foods and dfugs. 
the distinct and substantive offense of guaranteeing such 
articles, which offense, however, is not complete until the 
purchaser deals with the article {in a manner otherwise 
punishable by the act. Jb. 

14. Same—Former Guaranty a Protection from Prosecution.—The 
maker of a false guaranty is protected from prosecution by 
establishing 2 former guaranty from the person from whom 
he purchased. Jb. 

15. Same.—A former guaranty affords a dealer complete protec- 
tion against punishment for his own false guaranty as well 
as for selling or shipping the articles in violation of the 
act. Ib. 

16. Same—But Goods may be Confiscated.—The fact that such 
wholesale and retail dealers are protected from prosecution 
does not exempt the adulterated food from confiscation 
under section 10 of the act. Jb. 

17. Labeling of Condemned Medicinal Supplies Intended for Sale 
by Government Officers.— A sale under section 1241, Revised 
Statutes, by Government officers, of drugs and medicines 
purchased for the use of the Army and afterwards con- 
demned as being unfit for use, is as much subject to the 
provisions of the food and drugs act of June 30, 1906 (34 
Stat., 768), as a sale by a private person would be under 
similar circumstances, and would render the officers mak- 
ing the sale liable under that act, unless the drugs and 
medicines so sold are lubeled in accordance with its pro- 
visions. 547. 

18. Same.—Where a drug so sold is not sold under a name recog- 
nized in the United States Pharmacopeia, a general state- 
ment on the label that its quality has deteriorated and that 
it has been condemned for sale under section 1241, Revised 
Statutes, would be a_ sufficient complHance with the food 
and drugs act of 1996, and would show that it was not sold 
under any professed standard, and could not be deemed 
either adulterated or misbranded under sections 7 and 8 of 
that act. Jb. 

19. Same.— Where a drug so sold is sold under a name recognized 
by the United States Pharmacopeia, a mere general state- 
ment of the character of the drug, showing only the fact 
of its deterioration is insufficient; and in order that it may 
not be deemed adulterated, its actual standard of strength. 
quality, or purity should be stated on the label of each 
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FOOD AND DRUGS ACT —Continued. 
bottle, box, or other container in which the goods are in- 
tended to reach the consumer. Jb. 

20. Same—Original Makers or Vendors not Affected by such Sale.— 
A sale of such condemned drugs and medicines could in no 
respect affect the original makers or vendors from whom 
they were purchased before the passage of the food and 
drugs act of June 30, 1906, unaccompanied by any guaranty 
under that act, and at a time previous to their deterioration. 
1b. 

Sec also Pure Foop Law. 


FOOD AND FOOD PRODUCTS. 
Meat Inspection Law—Imported Meats.—The prohibition upon 
transportation contained in the meat inspection amendment 
to the agricultural appropriation act of June 30, 1906 (34 
Stat., 676), does not apply to meat and meat food products 
imported from foreign countries. 50. 


FOREIGN VESSELS. 
TRANSPORTATION OF COAL FOR NAVY. See VESSELS, 1-9. 


FOREST RESERVES. See ReEsEkvatTions, 3, 4, 6-S. 
FORESTRY LAWS. See PHILIPPINE ISLANDS, 1. 
FRANCHISES. Sce Porto Rico, 1. 


FREE REGISTRATION. 
OF OFFICIAL MaIL. See POSTAL SERVICE, 16-18. 


GEOLOGICAL SURVEY. See RESERVATIONS, 3. 
GLEN ECHO, MD. See Conduit Roan. 


GOVERNMENT. 
OF THE CANAL ZONE. See PANAMA, 


GOVERNMENT EMPLOYEE. 

Withholding Salary—Judgment Debtor—Clerk in Pension 
Agency.—Section 1766, Revised Statutes, which provides 
that no compensation shall be paid to any person who is 
in arrears to the United States, does not apply to a clerk 
in the Government service (a pension agency) who is a 
Judgment debtor of the United States. 77. 

See also EXECUTIVE DEPARTMENTS. 


GOVERNMENT HOSPITAL FOR THE INSANE. 
1. Contract Surgeon of the Navy, Admission.—A contract sur- 
geon, while serving as such in the Army, is a person be- 
longing to the Army within the meaning of section 4843. 
Revised Statutes, and if he becomes insane in such service 
is entitled under that section to admission to the Govern- 
ment H[ospital for the Insane. 174. 
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GOVERNMENT HOSPITAL FOR THE INSANE—Continued. 
2. Maintenance of Insane Inmate of National Soldiers’ Home.— 


Where an inmate of the National Soldiers’ Home becomes 
insane and is transferred to the Government Hospital for 
the Insane, the pension received by such inmate is to be 
devoted to his maintenance and treatment at the hospital; 
and the excess cost of such maintenance and treatment over 
the amount of his pension is to be paid from funds appro- 
priated for such hospital. 512. 


GOVERNMENT PRINTING OFFICE. See EXecutTive DEPanrt- 


MENTS, 3. 


GRADE. See Navy, 19, 31, 33, 34. 
GRAND ARMY OF THE REPUBLIC. 


LEAVES OF ABSENCE OF MEMBERS WHO ARE GOVERNMENT En- 


PLOYEES. See J.EAVES OF ABSENCE. 


HAWAII. 
1. Maui County Bonds.—Article 65 of the Hawaiian Laws of 1907, 


authorizing an issue of bonds by the county of Maui, which 
act was vetoed by the governor of Hawaii, but was after- 
wards passed with the approval of over two-thirds of each 
house of the legislature, is valid, notwithstanding section 4 
of that act provides that the “act shall take effect upon 
the date of its approval by the President of the United 
States.” 462. 


2. Same.—tThat section means merely that the act becomes effect- 


ive upon the President’s approval of those provisions of the 
act which, according to the terms of the preceding sections, 
require his approval in order to become effective—that is, 
his approval of the issue of the bonds. Jb. 


3. Same—President’s Approval.—Bonds issued under this act will 


constitute a legal obligation against the county of Maui 
whenever the President shall have signified his approval 
of their issue. Jb. 


HOSTLER.’ See Ercut-Hour Law, 19. 
HOURS OF LABOR. See PANAMA, 13; E1cHtT-Hovr Law, 


IMMIGRATION. 
1. Contract Labor.—Two alien lithographic artists, who came to 


the United States in pursuance of a contract of employment 
entered into with the American Lithographic Company, of 
New York, their passage being prepaid by that company. 
and who have been excluded upon the ground that their 
admission would be in violation of the acts of February 28, 
1885 (23 Stat., 3382), and March 3, 1903 (32 Stat., 1213), 
relating to contract labor, should be admitted, it being 
shown beyond reasonable doubt that there are not a suffi- 
cient number of lithographic artists in the country at the 
present time to meet the demands of business. 2S4. 
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2. State Immigration—Contract Labor Laws.—The provisions of 
the acts of February 26, 1885 (23 Stat., 332), February 25. 
1887 (24 Stat., 414), and October 19, 1888 (25 Stat., 566), 
authorizing the exclusion or deportation of contract labor- 
ers, were not repealed by the act of March 3, 1903 (32 Stat.. 
1213), and immigrants coming to the United States during 
the years 1904-1906 in violation of the act of 1885 could 
have been and should have been excluded. 180. 

38. Same.—There was, however, no authority to exclude aliens 
not coming within the prohibition of the law of 1885, al- 
though covered by the broader terms of the prohibition in 
section 4 of the act of 1903, as the Intter act contains no 
provision authorizing the exclusion or deportation of aliens 
who have been improperly brought to this country. J/0, 

4. Same.—tThe right to exclude depended upon the act of 1887, 
and the right to deport upon the act of 1888, both of which 
acts were dependent upon the act of 1885, which made the 
coming of certain classes of aliens into this country un- 
lawful. ID. 

5. Same.—The only exception made in the contract-labor laws in 
favor of States is contained in the act of March 3, 1891 (26 
Stat., 1084), and section 6 of the act of 1903, in reference 
to advertisements printed and published in foreign coun- 
tries, stating the inducements they offer for immigration. 
Ib. 

6. Same—Payment of Passage Money, etc.—No Exception in Favor 
of States.—In the provisions of the act of 1885 and under 
section 4 of the act of 1903, in dealing with the payment of 
passage money or other specific assistance to migration of 
individual aliens, no exception is made in favor of States, 
and no exception exists, therefore, in favor of avy person 
because he may act as agent of a State. Jb. 

7. Same.—Congress has the undoubted right to regulate the ad- 
mission of aliens into the’ United States, whether as immi- 
grants or otherwise, and to exclude altogether any class 
of aliens whose entrance it might deem contrary to the 
general welfare of the Union. Jb. 

8. Same—State Can not Nullify Act of Congress.—No action by 
any State or by any officer thereof can operate to impair 
or nullify the effect of a law of Congress duly enacted upon 
this subject. JD. 

§. Same.—Aliens who came to the United States during the years 
1904-1906 at the suggestion and through the instrumental- 
ity of an officer of the State of South Carolina, appointed 
under a statute which expressly permitted him to act as 
agent for citizens of that State in the procuring of desirable 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


Immigrants, which officer, largely or wholly at the expense 
of such individuals, visited foreigu countries and by adver- 
tisement, promises of employment, and prepayment of pas- 
sage, Induced a large number of laborers and artisans to 
migrate to South Carolina, were introduced into the United 
States in violation of the acts of 1885, 1887, and 1888, and 
should have been excluded. Jb. 

Same.—Aliens coming to the United States under similar cir- 
cumstances after the act of February 20, 1907 (34 Stat. 
898), becomes effective would unquestionably be liable to 
exclusion, J/0. 

Same—Exclusion.—The determination of the existence of the 
facts justifying the exclusion of immfgrants is, in the first 
instance, vested in the Secretary of Commerce and Labor. 
Ib. 

State _Immigration—Contract Labor Laws.—It is lawful for a 
State to advertise its inducements to immigration and to 
state, as part of such advertisement, the scale of wages 
generally prevailing within its territory. The status of 
immigrants indueed to come to this country by reason of 
such advertisements would be the same as that of any other 
aliens lawfully admitted to the United States. 199. 

Same—Offer of Prepayment of Passage—State Officer.—The 
word * person ” in section 4 of the act of March 3, 19038 (32 
Stat., 1214), providing that it shall be unlawful for “any 
person” to prepay the passage of an alien induced to mi- 
grate by any offer, solicitation, promise, or agreement to 
perform labor, does not include a State, but it does include 
un officer of a State professing to uct under its authority. 
Tb. 

Same.—The effect of the payment of the passage of an alien 
by another is to throw upon the alien the burden of proof 
that he is not liable to exclusion for the reasons mentioned 
in section 2 of the act of March 3, 1903 (32 Stat., 1214). 
or as a contract laborer under the act of February 26, 1885 
(23 Stat., 332). Jb. 

Same.—A State may prepay the passage of an alien immigrant 
out of its public funds, provided he is qualified in other re- 
spects, the advertisement being lawful, and neither the 
State, nor its officers, nor anyone else having otherwise 
solicited or encouraged the immigration. The status of 
such an immigrant would be the same as that of any other 
alien lawfully admitted to this country. Jb. 

Same.—The words ‘‘ promise of employment,” in section 6 of 
the act of March 3, 1903 (32 Stat., 1215), are used in a 
broud sense, meaning not merely an offer of employment 
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which, by acceptance, would create a contract enforceable 
against some definite person or persons, but any form of 
words which might be reasonably understood as holding 
out to a possible {mmigraut the prospect of assured en- 
Dloyment. Jb. 

17. Same.—The contribution of money by individuals to a State 
fund, to be used by the State in advertising its inducements 
to immigrants, which advertisement could not lawfully be 
published by private persons, and to prepay the passage 
of aliens attracted by such advertisement, though without 
promise of employment, express or implied, would amount 
to encouraging or assisting immigration in the form pro- 
hibited by section 6 of the act of 1903, and render the par- 
ties contributing liable to the penalties provided by section - 
5 of that act. /b. 
18. Same—The Imnhigrants Themselves, However, Could not be Ex- . 

cluded.—There is nothing in the act of 1908, or in any pre- 
vious act, which would authorize their exclusion becavse the 
immigration was induced by advertisement, or even by 
solicitation or promise of employment, unless there was an 
enforceable contract existing at the time of application for 
admission requiring them to render service ns laborers. Jb. 

19. Same—Exclusion.—The act of February 20, 1907 (34 Stat., 
898), provides for the exciusion, after that act takes effect, 
of aliens solicited or induced to migrate by reason of offers, 
or promises, even when there is no contract, of employ- 
ment. ID. 

20. Same—Under Existing Law, Allowed to Enter.—Under existing 
law (act of 1903), although their importation is unlawful, 
and the parties responsible subject to punishment, the 
aliens themselves are allowed to enter. Jb. 

21. Same.— Under the act of 1907 a person whose passage money 
is paid by another must be prepared to show not merely 
that he does not come within any of the categories of im- 
migrants to be excluded, but also that his passage was not 
pald, directly or indirectly, by a corporation, association, 
society, municipality. or foreign government. /0b. 

22. Same—Payment of Passage Money by Funds Contributed by a 
Society or Association.—The payment of passage money of 
immigrants by a State with its funds is not prohibited by 
the act of 1907, but its payment with funds contributed by 
any society or association renders the immigrant liable to 
exclusion, even though the payment be made through the 
agency of the State or its ofticers, and although the immi- 
grant would otherwise be entitled to admission. J/0. 

238. Same—Payment by Individuals in Good Faith.—The same pro- 
hibition does not extend, however, to the payment of pas- 
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sage money by individuals, whether directly or through the 


agency of a State. provided their action is, and is shown -@¢-rr4e 


be, in good faith individual and not attended by such com- 
bination or concert of action as would make it substan- 
tially the act of an association or a society. 10. 


24. State Immigration—Promise of Employment Made by State 


25. 


26. 


27. 


28. 


Officer.—aAn «alien who arrived at New Orleans from Cuba 
on August 5, 1907. his passage money having been paid by 
an agent of the Louisiana State board of agriculture and 
immigration out of funds appropriated by that State. the 
agent having assured the alien of employment upon his 
arrival, which assurance operated as a material, if not the 
principal, inducement to his immigration, the expectation 
being that the employer will loan the allen the sum so 
advanced for the reiinbursement of the State—is not enti- 
tled to admission to the United States. 410. 

Same.—The classes of aliens excluded by section 2 of the act 
of February 20, 1907 (34 Stat., 898), include “aliens so- 
licited or induced to immigrate by reason of offers or 
promises, even if there is no contract of employment.” (26 
Op., 199, 207.) Jb. (411.) 

Same.—Section 6 of the act of 1907 contains no exceptions in 
favor of a State in reference to specific promises of employ- 
ment to individual immigrants, nor any requirement that 
the promises of employment. in order to work exclusion, 
must be the sole inducement to exclusion, Jb. 

Same—State Agents.—The right of Congress to regulate the 
admission of aliens into the United States clearly controls 
the action of any State agent in this respect.. (26 Op., 180, 
193.) 7b. 

Same—Burden of Proof.—While the payment of an immigrant's 
passage out of State funds does not of itself require his 
exclusion, yet such payment operates. to throw upon the 
immigrant the burden of showing that he does not come 
within any of the otherwise excluded classes, such as pau- 
pers, etc., specifically excluded by the act. Jb. 





. Same—Reimbursement of State Fund.—The merely hypotheti- 


cal possibility of a condition arising under the indirect 
method of attempting to eventually secure reimbursement 
to the State fund of the umount of the alien’s passage. 
which could perhaps be regarded as in effect a payment of 
his passage by a corporation, society, or association, would 
not be a ground of exclusion. 7b. 


. Deportation—Selection of Attendants to Accompany the Men- 


tally or Physically Incapacitated.—The Secretary of Com- 
merce and Labor is empowered by sections 20 and 21 of the 
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act of February 20, 1907 (34 Stat.. 898, 904), to select at- 
tendants to accompany aliens ordered to be deported, 
where they are mentally or physically diseased in such a 
manner as to require attendance and care during the voy- 
age. 381. 

31. Same.—The steamship or transportation companies by which 
such alievs came to this country are required to receive the 
attendants so selected, at the same time that they receive 
the aliens to be deported, nnd convey them, with the aliens, 
to the foreign place of destination. Jb. 

$2. Same—tTransportation and Expenses of Attendants.—The steam- 
ship companies are required to furnish such attendants 
transportation to and from the alien’s destination and to 
defray all expenses incident to such employment. Jb. 

33. Same.—The “expense incident to such service” is all the ex- 
pense directly and incidentally caused by the fact that such 
service has been required. This includes the return trip of 
the attendant and also his compensation. The expression 
“all the expenses incident to the employment and detail of 
attendants,” comes under the same head. Jb. 

34. Same—Class in which Attendant may Travel on Return Trip.— 
If the attendant in going bas traveled in a class in which he 
would not naturally travel, by reason of the necessity for 
his constant attendance upon the disordered alien, his ticket 
may be changed on the return trip. Jb. 

35. Same—The Class can not be Determined Arbitrarily by the 
Department of Commerce and Labor.—If there are, as sug- 
gested, a variety of cases properly admitting of the sepa- 
rate classification of the two persons, the Department of 
Comimerce and Labor can not determine arbitrarily to what 
class the attendant is to be consigned. Jb. 

36. Same.—The steamship company, on the other hand, can not 
nullify the law by insisting that attendants travel in the 
steerage when they are not needed there and are persons 
who could pot be reasonably expected to accept employment 
upon such conditions. Jb. 

37. Same—Interests of the Steamship Company to Prevail Over 
Mere Pleasure or Convenience of Attendant.—The interests 
of the stenmship company are, so far as may be consistent 
with the reasonably suceessful working of the scheme of 
sending these attendants, to be allowed to prevail over the 
mere pleasure or convenience of the persons sent. Jb. 

38. Same.—A regulation of the Department which provides thut 
“attendants will accompany alfens to official destination 
and will, when proceeding abroad, be required to travel 
under the same conditions as the alien,” is appropriate, if 
in nearly all cases the usefulness of the attendants would 
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be seriously impaired unless they went in the same class 
as the alien; but the second part of the regulation, provid- 
ing that ali attendants “ when returning shall travel second 
class,” is not binding upon the vessel owners. Jb. 

39. Remission of Fines for Failure to Detain and Return Aliens.— 
The Secretary of Commerce and Labor hus no power to remit 
a fine imposed by a United States court upon a steamship 
company for its failure to detain and return to the country 
whence they came aliens whose deportation has heen 
ordered under section 10 of the immigration act of March 
3, 1891 (26 Stat., 1084). 624. 

Opinion of Attorney-General Olney (20 Op., 705) and of At- 

torney-General Griggs (23 Op., 271) concurred in. Jb. 


IMMIGRATION COMMISSION. Sce DEPARTMENT OF COMMERCE 
AND JT.ABOR. 


INDIANS. 

1. Cherokee Enrollment—Mrs. Alice L. Owen and Children.—The 
action of the attorney for the Cherokee Nation in protesting 
to the Secretary of the Interior on behalf of the Cherokee 
Nation against the enrollment of Alice L. Owen and_ her 
children as citizens by blood of the Cherokee tribe was not 
a compHance with the conditions named in the act of June 
21, 1906 (34 Stat., 340), which authorized such enrollment 
provided it should not be objected to by said tribe. and 
should be approved by the Secretary of the Interior. 123. 

2. Same.—The authority of the attorney to act for the Nation did 
not extend to matters wherein positive action by the Nation 
itself was essential, as is required by the express terms of 
the act. Jb. 

3. Same—Objection to Enrollment.—The tribal council not having 
been reelected, and there being now probably no officer or 
body in a position to make the objection required by the 
act, the first condition mentioned therein appears to have 
been fulfilled. Jb. 

4. Same.—The Secretary of the Interior is required to determine 
for himself whether as matter of equity and public policy 
the enrollment should be made. Jb. 

5. Same.—Suggestcd, that the children of Mrs. Owen were never 
bona fide citizens of the Cherokee Nation, and their en- 
rollment would be clearly without justification were it not 
for the special act of Congress in question. Jb. 

6. Same.—Suggcstcd, that the marriage of Alice L. Owen to a 
white man, her departure from the Cherokee Territory and 
permanent residence in ai distant State, operated as a 
relinquishment of her rights as a citizen under the terms of 
the Cherokee constitution, but she might still have been 
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reudmitted to citizenship by the governing body of the 
Cherokee Nation. Her enrollment, therefore, is not open to 
the objection existing in the cases of her children. Jb. 

7. Cherokee Enrollment.—John W. Gleeson, a white man, inter- 
married into the Cherokee Nation in 1873, and his name 
appears on the Cherokee authenticated tribal roll of 1880. 
He applied to the Commission to the Five Civilized Tribes 
in 1901 for enrollment, which application was finally denied 
February 9, 1907, upon the authority of the case of Red 
Bird v. United States (203 U. S., 76), he having abandoned 
his wife in 1878. Section 667 of the Cherokee constitution 
also provides that every intermarried person who abandons 
his wife shall thereby forfeit every right and privilege of 
citizenship in that Nation: Held, that the applicant was 
entitled to enrollment under section 21 of the act of June 
26, 1898 (30 Stat., 495, 502), which specifically directs the 
Commission “to enroll all persons now living whose names 
are found on said roll.”’ 171. 

8. Same—Removal from Rolls for Fraud.—The authority given 
the Commission in the act of June 26, 1898, to eliminate 
from the tribal rolls those placed thereon by fraud or with- 
out authority of law is expressly limited to “any other 
rolls,” meaning any other than the roll of 1880, which was 
confirmed. Jb. 

The case of Red Bird (203 U. S., 76) distinguished. /b. 

9. Choctaw Citizenship Cases—Citizenship Court—Finality of 
Judgment.—Myrtie Randolph and W. J. Thompson were 
children of a white father by his third wife, a white 
woman, his first and second wives having been Choctaws. 
Both parents and these children lived in the Choctaw Na- 
tion and were recognized and regarded as Choctaw citizens. 
The children were enrolled by the Choctaw Committee on 
Citizenship in 1892. Their application to the Commission 
to the Five Civilized Tribes for enrollment under the act 
of June 10, 1896 (29 Stat., 321, 339), was denied, which 
decision was reversed by the United States court in the 
Indian Territory, and its judgment affirmed by the Su- 
preme Court. (174 U. S., 445, 469.) Subsequently, on ap- 
peal by the nation under the act of July 1, 1902 (32 Stat.., 
641, 646-649), their application was denied by the Choc- 
taw and Chickasaw Citizenship Court. Held, that the citi- 
zenship court had jurisdiction and that its Judgment is 
final. 127. 

10. Same.—The application for enrollment under the act of June 
10, 1896 (29 Stat., 339), notwithstanding the fact that 
applicants were already on the rolls, was a waiver of the 
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conclusiveness of the rolls in their cases, the act providing 
that the Commission shall hear and determine the appli- 
eation of all persons who may apply to them for citizen- 
ship in any of said nations. Jb. 

11. Same—Revisory Jurisdiction of the Citizenship Court.—The 
act of July 1, 1902 (32 Stat., 641), contemplated that the 
Citizenship Court should have a revisory jurisdiction of 
all judgments of the United States courts in the Indian 
Territory admitting persous to citizenship on appeal from 
the judgments of the Commission, whether the applicants 
were on the tribal rolls or not. Jb. 

12. Same—Review of Judgments of Citizenship Court.—No au- 
thority has been conferred upon the Secretary of the In- 
terior by the acts of July 1, 1902, paragraph 30 (32 Stat., 
646), and April 26, 1906 (34 Stat., 137), to review the 
judgments of the Citizenship Court. /b. 

18. Cyrus H. Kingsbury and Lucy E. Littlepage, children of white 
parents who had become atilinted with the Choctaw Nation 
by an act of the Choctaw council, and thereby granted all 
rights, privileges, and immunities of Choctaw citizens, were 
born in the Choctaw Nation, have always resided there as 
its recognized citizens, and their names appear upon various 
tribal rolls. They applied to the Commission to the Five 
Civilized Tribes under the act of June 10, 1896 (29 Stat.. 
321, 339), and were enrolled, and no appeal was taken by 
the nation. Held, that they are clearly entitled to enroll- 
ment. Jb. 

14. Same—Elimination of Names Enrolled by Fraud.—The only 
names which the act of June 2S, 1898, section 21 (30 Stat., 
495, 502-503), declares shall be eliminated from the tribal 
rolls are those placed thereon by fraud or without author- 
ity of law. Jb. 

15. Same—Children by a Subsequent Marriage to Other than a 
Citizen by Blood.—Since 1875 the Choctaw Nation never in- 
tended that a white person intermarrying into the tribe 
should have power to confer citizenship upon his children 
by a subsequent marriage to other than a citizen by blood, 
but this does not apply where both parents have been 
ndopted into the tribe. Jb. 

16. Loula West was admitted to citizenship in the Choctaw Na- 
tion by the Commission to the Five Civilized Tribes. The 
nation appealed to the United States courts in the Indian 
Territory and the judgment was atfirmed. Later, under 
the act of July 1, 1902 (32 Stat... 641, 647). the case was 
removed to the Citizenship Court, which denied her appli- 
cation, Meld, that the Citizenship Court had jurisdiction 
of such cases, and its judgments therein are final. J0. 
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17. William C. Thompson applied to the Commission to the Five 
Civilized Tribes for the enrollment of himeslf, wife, and 
children. The application was denied by the Commission, 
and no appeal was taken therefrom. Claimant relies upon 
the fact that their names appear upon the tribal roll pre- 
pared pursuant to the Choctaw acts of September 18 and 
October 30, 1896. Held, that the action of the Commission, 
not having been appealed from, was final, and that the 
Choctaw Nation, even if it attempted to do so, had no right 
thereafter to admit them, such enrollment being without 
authority of law. JD. 

18. Same.—The provision in the act of June 10, 1896 (29 Stat., 
339), that “any person who shall claim to be entitled to be 
added to said rolls as a citizen of either of said tribes, and 
whose right thereto has either been denied or not acted 
upon” might apply to the legally constituted court or com- 
mittee of such tribes, with right of appeal to the United 
States court, had reference to a previous denial or failure of 
the tribal authorities to act, and not to action or nonaction 
of the Commission. 0. 

19. Richard B. Coleman and children were admitted to citizenship 
in the Choctaw Nation by an act of the general council of 
the nation, which the record of the case shows was pro- 
cured by fraud, and the Commissioner held that they had 
no right to disregard this act of the council. Held, that 
their names should be stricken from the rolls. Jb. 

20. Ethel Pierson’s case. The children of Choctaw freedmen who 
were minors living March 4, 1906, are entitled to enrol!l- 
ment. 0. 

21. Eastern Cherokee Fund—Deposit of, in Banking Institutions.— 
The Secretary of the Treasury is not authorized by virtue 
of the order of the Court of Claims in cause No. 23214, The 
Eastern Cherokees v. The United States, to deposit in Gov- 
ernment depositories or other banking institutions the sum 
of $4,000,000 appropriated by the act of June 30, 1906 (34 
Stat., 664), In favor of said Eastern Cherokees, in order 
that interest may be obtained thereon. 330. 

22. Same—Order of the Court of Claims.—The order referred to 
was not an order for transfer within the meaning of section 
3639, Revised Statutes, but merely a request or authoriza- 
tion, and does not abrogate the prohibitions and penalties 
imposed by law upon such transfer. Jb. 

23. Congress has plenary authority to control the affairs and 
administer the property of the Five Civilized Tribes in the 
Indian Territory and other Indian tribes. 340. 
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24. Seminole Indians—Agreements with, are not Really Treaties.— 
The agreements between the United States and the Seminole 
Nation ratified by the acts of July 1, 1898 (30 Stat., 56S). 
and of April 26, 1906 (34 Stat., 1387), are not really treaties, 
and are of legal force and effect only because ratified by 
Congress. Ib. 

25. Same—Congress may Alter or Repeal such an Agreement.— 
Congress having power to abrogate a formal treaty with a 
sovereign nation, may alter or repeal an agreement with an 
Indian tribe. Jb. 

26. Same—Delivery of Seminole Land Patents—Control of Sem- 
inole Schools and School Funds.—Congress has power to en- 
act legislation authorizing the delivery of Seminole land 
patents prior to the expiration of the Seminole government, 
and also by legislation to modify the terms of the Seminole 
agreement of July 1, 1898, with reference to the school fund 
of that nation and authorize the Department of the In- 
terior to assume control of the schools and the school fund. 
Ib. 

27. Same—Congress may Impose Restrictions upon the Alienation 
of Seminole Lands.—The lands of the Seminole Nation hav- 
ing been granted to it merely in its corporate capacity asa 
nation, the United States Government may, as a condition 
of their allotment in severalty and the extinguishment of its 
own ultimate interest therein, impose the restrictions upon 
their aHenation provided by section 19 of the act of April 
26, 1906 (34 Stat., 137, 144). 7b. 

28. Same—Control of Tribal Schools, Lands, and Funds by Secre- 
tary of the Interior.—The provisions of section 10 of the 
act of 1906 (34 Stat., 140) in regard to the control of the 
tribal schools and the lands and property pertaining thereto 
by the Secretary of the Interior, and the use of the tribal! 
funds for the purpose of defraying the necessary expenses of 
such schools, is purely a governmental and administrative 
matter involving no taking of the property of the nation. 
Ib. (341.) 

29. Same—Secretary of the Interior has Exclusive Control.—The 
purpose of Congress in sections 10 and 11 of the act of April 
26, 1906 (34 Stat., 140), was to give the Secretary of the 
Interior exclusive control, within limitations stated, of the 
revenues of the Five Civilized Tribes, including the Semi- 
nole Nation. Jb. ' 

30. Same—-Secretary of the Treasury may Require Seminole War- 
rants to be Approved by the United States Inspector and 
Paid by the United States Indian Agent.—The Secretary of 
the Treasury may safeguard all disbursements on behalf of 
the Seminole Nation now authorized and require that all 
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Seminole warrants issued after January 1, 1907, shall be 
approved by the United States inspector for the Indian 
Territory and paid by the United States Indian agent, 
Union Agency, instead of being paid by the treasurer of the 
nation. Jb. 

$1. Creek Allotments—Period of Alienation.—The period of five 
years within which lands allotted to Creek citizens may not 
be alienated, except with the approval of the Secretary of 
the Interior, began to run from August 8, 1902, the date 
of the President’s proclamation announcing the ratification 
by the Creek Nation of the agreement contained in the act 
of June 30, 1902 (32 Stat., 500). 317. 

32. Cherokee Indian Lands—Periods of Alienation.—All lands 
allotted to citizens of the Cherokee Nation, except home- 
steads, will be allenable under the act of July 1, 1902 (32 
Stat., 716), in five years after issuance of patent. 351. 

33. Same—Restrictions as to Full Bloods.—The provision of the 
act of April 21, 1904 (33 Stat., 189, 204), authorizing the 
removal of restrictions upon the alienation of lands of all. 

- allottees of the Five Civilized Tribes, within Hmitations 
stated, and the original five-year restriction as to surplus 
lands and the twenty-one year restriction in the act of 
July 1, 1902 (32 Stat., 716), were superseded as to full 
bloods by section 19 of the act of April 26, 1906 (34 Stat., 
137, 144), which forbids full bloods to alienate, sell, dis- 
pose of, or encumber in any manner any of the lands allot- 
ted to them for the period of twenty-five years after the 
passage and approval of that act, unless the restrictions be 
removed by Congress prior to the period indicated. Jb. 

34. Wyandotte Cemetery, Kansas City, Kans., Right of United 
States to Dispose of.—The fee-simple title to the lands for- 
merly used as 2 burying ground by the Wyandotte Indians, 
now located in Kansas City, Kans., and withheld from sale 
and permanently reserved and appropriated by the treaty 
of January 31, 1855, as a public burying ground, has al- 
ways been in the United States, subject to the right of the 
Indians to use it as a burying ground; and the Indians 
having abandoned that right, the United States has author- 
ity, under the treaties of January 31, 1855 (10 Stat., 1159), 
and February 23, 1867 (15 Stat., 513), to dispose of such 
lands for the benefit of the Indians and to convey a good 
title thereto. 491. 

35. Same.—The treaty of 1855 did not dedicate the land in ques- 
tion to ‘*the general public.” the evident intention of the 
Indians being to continue the use of such grounds solely for 
the burial of their own dead. Jb. 
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INTERNAL REVENUE. 
1, Deputy Collectors of Internal Revenue—Classified Service—Ap- 


3 


pointment.—Deputy collectors of internal revenue would 
seem to be officers of the United States, at least in the 
sense that they are subject to classification under the civil- 
service law; but if not officers, they are employees of the 
United States; and, considered as either, the President has 
the right to include them in the competitive classified serv- 
ice. 363. 


Same—Not Employees of the Collector.—Deputy collectors of 


internal revenue can not be considered employees of the 
collector. Jb. 


. Same—-Dismissal—Appointment of New Deputies.—A newly 


appointed collector of internal revenue has a legal right, 
upon taking office, to drop from the service any deputy col- 
lector in commission and to appoint deputies of his own 
selection, in accordance with the rules of the Civil Service 
Commission. Jb. 


Same.—An employee’s fitness, capacity, and attention to his 


duties are questions of discretion and judgment, to be de- 
termined by his superior officers, and such questions are 
beyond the jurisdiction of any court. Jb. 


Same—Offices of Deputy Collectors Vacated by Appointment of 


a New Collector.—A vacancy occurring in the office of col- 
lector of internal revenue and the appcintment of a suc- 
cessor would seem to have the effect, under section 3149, 
Revised Statutes, of vacating the offices of the deputy col- 
lectors. Jb. 


Same—Duty to Recommission Old Deputies or Appoint Others 


from Eligible Register of the Civil Service Commission.—It 
is the duty of the newly appointed collector to fill the offices 
thus vacated, either by recommissioning the deputies in 
service by an instrument in writing given under his hand, 
or by selections either from the eligible register or by trans- 
fer from other positions in the classified service, the pre- 
cise method to be adopted being within the administrative 
discretion of the collector. Jb. 


7. Same—Deputies should be Appointed by Collector by an In- 


strument in Writing.—Section 3149, Revised Statutes. 
seems to require that a deputy collector of internal revenue 
should be appointed by the collector in commission, by an 
instrument in writing under his hand. Jb. 


8. Same—Requirement of Bond from Deputy.—There is nothing 


in the civil-service law which {in any way interferes with 
the right of the collector, under section 12 of the act of Feb- 
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ruary 8, 1875 (18 Stat., 307), to require bonds of his depu- 
ties payable to himself, for his protection against their 
neglect, default, or wrongdoing. 10. 

9. Inheritance Legacy Taxes—Refund—Failure to Present Claim 
Within Two Years.—Claims arising under the act of June 
7, 1902 (32 Stat., 406), are not barred because of the 
failure of claimants to present them for allowance within 
two years from the date of payment. .194. 

10. Same—Claims not Governed by Section 3228, Revised Stat- 
utes.—The provisions of the act of 1902 are special and 
apply to a particular class of obligations against the Gov- 
ernment, and, being special, these cluims are not governed 
by the provisions of a prior general statute, section 3228, 
Revised Statutes. Jb. 

11. Same.—Suits for the recovery of money due under the act of 
1902 are not actions for the recovery of taxes, but for 
money held by the Government in trust for the benefit of 
the parties to whom it rightfully belongs. Jb. 

12. Same—Statute of Limitations.—The obligation {s therefore one 
payable on demand, and the statute of limitations does not 
begin to run until there has been a refusal to pay or the 
equivalent. (United States v. Wardwell, 172 U.S., 48.) 7b. 

13. Same.—The decision in the case of Thacher v. United States 
(149 Fed. Rep., 902), as to the matter of protest in the 
refunding of inheritance legacy taxes, is to be accepted as 
the rule of action in all claims arising under the various 
sections of the act of June 27, 1902 (32 Stat., 406). Jb. 

14. Same—The Rule of Administrative Action.—The decision in 

| that case, together with the views expressed in this opinion. 
should be regarded by the Treasury Department as the 
rule of administrative action in claims arising under section 
3220, Revised Statutes. Opinion of May 7, 1906 (25 Op.. 
605), in so far as it conflicts with these views, is reversed. 
Tb. 

15. Same—Claim of Margaret P. Daly.—There is no legal objection 
to the dismissal, without prejudice, of the claim of Mar- 
garet [P. Daly and other similar cases in the Court of 
Claims, for the purpose of settlement in accordance with 
this opinion; but only those portions of the: claims which 
come clearly within the decision of the Supreme Court in 
the case of Vanderbilt v. Eidman (196 U. S., 480) should be 
paid. Jb. 195, 

16. Same.—Such portions of the claims as are affected by the deci- 
sion in the case of Disston v. McClain (147 Fed., 114) should 
be allowed to remain in statu quo until that case, now:-on 
appeal to the Supreme Court, has been finally decided. Jb. 
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17. Refund of Stamp Taxes Paid Without Protest.—The Commis- 
sioner of Internal Revenue has no power, under sectiou 
3220, Revised Statutes, to refund taxes voluntarily paid 
without protest, under a mutual mistake of law. 472. 

18. Same——Protest.—The rule is firmly established and unquali- 
fied that protest is indispensable to the right to recover 
tuxes claimed to have been illegally exacted. /b. 

Opinion of May 7, 1906 (25 Op., 605), followed. Jb. 

19. Duty of Internal-Revenue Officers as to Testifying in Cases of 
Fraud upon the Revenues.—The Commissioner of Interna! 
Revenue has no authority to define and limit the official 
duties of deputy collectors and internal-revenue agents by 
providing that, while it shall be a part of their official 
duties to appear before United States commissioners and 
Federal grand juries in cases involving frauds against the 
revenue laws, up to the time when the parties charged are 
bound over to or held by a grand jury, after a prima facie 
case has been made out and the accused has been so bound 
over or held, such attendance shall not be a part of their 
official duties, and they should respond, in such cases, as a 
rule, only to a regular subpena and attend ‘simply as a 
witness.” 518. 

20. Same.—The Secretary of the Treasury would not be author- 
ized to approve of such a definition and limitation of the 
duties of deputy collectors and internal-revenue agents, for 
the reason that section 3165, Revised Statutes, makes it the 
duty of all such officers to ald in the prevention, detection. 
and punishment of any frauds in relation to the collection 
of internal-revenue taxes, and these duties are not  fio- 
ished when a “prima facie case has been made” against 
the offender. Jb. 

21. Same.—There is no sound distinction between such officers tes- 
tifying to facts within their knowledge before a United 
States commissioner or a Federal grand jury, for the pur- 
pose of having the accused bound over to court or indicted, 
and their afterwards testifying upon the trial in the court. 
Tb. 

22. Same.—Section 321, Revised Statutes, while relating generalls 
to “matters pertaining to the assessment and collection of 
internal revenue,” does not authorize a limitation of the 
duties of internal-revenue officers and agents in special mat- 
ters otherwise provided by law. Jb. 

See also PuRE Foon Law, 20. 


INTERNATIONAL LAW. 
1. Allegiance to New Sovereign.—It is well settled that in cases 
of acquisition of inhabited territory, the acquiring sover- 
eign becomes entitled to the allegianee of the inhabitants 
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INTERNATIONAL LAW—Continued. 
unless there is something in the treaty or act of cession 
providing otherwise. 376. 

2. Laws governing a territory which has passed from one sov- 
ereign power to another continue in force after the au- 
thority which enacted them has ceased to exist, only by the 
consent of the succeeding authority to their continuing 
validity, implied from its failure to modify or repeal them. 
113. 

3. Right to Change Existing Laws.—<As soon as the new govern- 
ment considers existing laws no longer appropriate to attain 
the ends of government, it has the inherent right to change 
or annul them, unless its authority in this respect has been 

curtailed. Jb. 
See also SEAL FISHERIES, 6. 


INTERNATIONAL WATER BOUNDARY COMMISSION. Sve 
MEXICAN COMMISSION. 


INTERSTATE COMMERCE. See Foop anp Koop Propucts; RAlt- 
ROADS, 1, 2. 


INTERSTATE COMMERCE COMMISSION. Sce EXeEcutTive DE- 
PARTMENTS, 3. | 


INVOICE. Sec Customs Law, 1. 


IRRIGATION. 
CONSERVATION CHARGES. Sce RESERVATIONS, 6, 7. 
RECLAMATION SERVICE, Hours oF LaABork. See EIGHT-HOUR 
Law, 6-12. 


ISTHMIAN CANAL COMMISSION. See ExXeEcuTivE DEPART- 
MENTS, 11. 


JAPANESE. See SEAL FISHERIES, 7. 


JUDGMENT. 
FINALITY OF JUDGMENT OF CHOCTAW CITIZENSHIP CouRT. See 
INDIANS, 9. 
JUDGMENT DEBTOR, WITHHOLDING SALARY. See GOVERNMENT 
EMPLOYEE. 


JURISDICTION. 
OF NAVY DEPARTMENT OVER SUBIG BAY NAVAL RESERVATION, 
See RESERVATIONS, 1, 2. 
Overk ConpuiT Roap, Mp. Sce Conpuit Roan. 


LABELING OR BRANDING. 
Or PACKAGES OF WHISKY. Sce PURE-Foop Law, 1-13, 20-43. 
OF CONDEMNED MEDICINAL SUPPLIES. See Foop AND DruGs 
Act, 17, 18. 
OF IMPORTED Drucs. Sce Fvov anv Devas, 9. 
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LEAVES OF ABSENCE. 


a 


Government Employees who are Members of the Grand Army 


of the Republic.—The President is without authority to 
grant an extension of leave of absence with pay to members 
of the Grand Army of the Republic employed in the Gov- 
ernment service who attend the annual encampment of 
that order. 336. 


LEGACY TAXES. Sce INTERNAL REVENUE, 9-15. 
LEGATION AT CONSTANTINOPLE. Sce Pusuic BuILpinas, 4. 


LIBRARY OF CONGRESS. 
1. Bequests to.—** The Library of Congress” is not a proper lega- 


tee to be named in a bequest. 447. 


2. Same—Form of Bequest.—The question as to what is the best 


form of such a bequest depends upon the law of the testa- 
tor’s domicile, and it is therefore impossible to formulate 
any particular style of bequest that will be everywhere 
valid and in proper form. /b. 


3. Same.—However, a bequest “to the United States of America, 


to be deposited in the Library of Congress,’ which latter 
part may be varied in case of pecuniary bequests to ‘ to 
be applied to the increase or improvement of the Library of 
Congress,” will, it is believed, be a satisfactory form to 
be used generally in the States of the Union and in other 
English-speaking countries. Jb, 


LIGHT-HOUSE. 
1. Diamond Shoal Light-House—Commencement of Construc- 


tion.—Under the facts stated, there bas been no = such 
“commencement of construction,” in good faith or other- 
wise, by Albert F. Eells, who was authorized under the act 
of March 38, 1905 (33 Stat., 1266), to construct, on condi- 
tions specified, a light-house and signal station upon the 
outer Diamond Shoal at Cape Hatteras, North Carolina, 
us was contemplated by that act, but only some preparation 
therefor. 337. 


2. Same.—The term ‘ construction,” as used in that act, means 


an actual putting together of the parts of the light-house 
in their proper place and order, with regard to each other, 
if not necessarily upon the site to be occupied. Jb. 


3. Same.—By the expression ‘‘commencement in good faith,”’ the 


beginning of a continuous operation of construction was 
intended, rather than the making of a first move followed 
by an inmediate cessation of work and with no apparent 
readiness to proceed further. Jb. 


LOCK TENDERS. See E1icut-Howur Law, 15. 
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MAILS. 
EXCLUSION OF SEDITIOUS PUBLICATIONS FROM THE MAILS. See 
PosTAaL SERVICE, 1-6. 
FREE REGISTRATION OF OFFICIAL MAIL. See POSTAL SERVICE. 
16-18. 
WEIGHING OF THE MatiLts. Sce PosStau SERVICE, T-12. 


MARINE BARRACKS. . 
AT ANCON, PANAMA, APPROPRIATIONS. NSce PANAMA, 15, 16. 


MARKING OR BRANDING. 
PACKAGES OF DISTILLED Spigits. See Pure Foop Law, 1-155. 
20-43. 


MATES. See Navy, 15-29. 

MAUI (HAWAII) COUNTY BONDS. See Hawan. 
MEAT INSPECTION. See Foov anp Foon Propvucts. 
MEDICAL DIRECTOR OF THE NAVY. See Navy, 34. 


MEMBERS OF THE SAME FAMILY. 
ELIGIBILITY TO APPOINTMENT. See CIVIL SERVICE, 13-17. 


MESSENGER. See Eicut-Hovur Law, 21. 


MEXICAN BOUNDARY. 

1. The authority of the International Water Boundary Commis- 
sion, under the convention of 1889 (26 Stat., 1512) with 
Mexico, is restricted to the determination of questions re- 
specting the boundary alone, and does not extend to the ad- 
judication of private rights and liabilities. 250. 

2. Same—Diversion of the Rio Grande—Decision of the Commis- 
sion Binding, but Powerless to Carry it into Effect.—The 
Commission having found that the American Rio Grande 
Land and Irrigation Company, by the construction of its 
works, which changed the channel of the Rio Grande at a 
point forming the boundary line between the United States 
and Mexico, violated the stipulations of that treaty, the 
judgment is binding upon both countries, and the Commis- 
sion is functus oficto as regards the carrying into effect of 
their decision. Jb. 

3. Same.—The Federal statutes’ (sec. 563, Rev. Stat., and act of 
August 13, 1888, sec. 1; 25 Stat., 433) provide a right of 
action and a forum to citizens of Mexico who have been 
injured by the action of the irrigation company. Jb. 

4. Same.—It is the duty of the United States to vindicate the 
injury done to Mexico regarding the boundary line, and to 
that end the United States may proceed by bill in equity 
to obtain mandatory relief in some appropriate form to 
compel the restoration of the status quo antec. Ib. 

Opinion of Attorney-General Harmon (21 Op., 274) distin- 
guished. Jb. 


MILITIA. See NATIONAL GUARD. 
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MILITARY RESERVATIONS. Scec PHILIPPINE ISLANDS, 1. 
MUSTERING REGULATIONS. Sce Army, I, 2. 
NATIONAL FOREST RESERVES. Sce Reservations, 3, 4, 6-S. 


NATIONAL GUARD. 

1. Organized Militia—Contest for Prizes and Trophies.—Those 
portions of the military organizations of the several States, 
Territories, and the District of Columbia that are intended 
for naval service are portions of the organized militia, and 
as such are entitled to participate in the contest for prizes 
and trophies provided for in the act of March 2, 1907 (34 
Stat., 1175). 303. 

2. Naval Brigades Organized Under State Laws Included.—The 
terms ‘“ National Guard” or “ Organized Militia,’ as used 
in the act of March 2, 1907 (34 Stat., 1175), embrace the 
whole of the militia organized under the laws of the States 
or Territories, whether intended for land or naval service, 
and are not restricted to such portions thereof as are in- 
tended for land service only. Jb. 


NATIONAL MUSEUM BUILDING. Sce Contracts, 4. 
NATIONAL SOLDIERS’ HOME. Sec Sovpiers’ Home, 


NATURALIZATION. 

1. Naturalization Hearings Preceding General Elections.—The 
proviso to section 6 of the naturalization act of June 29. 
1906 (34 Stat., 598), forbidding the issuing of any certificate 
of naturalization by any court within thirty days preceding 
the holding of any general election within its jurisdiction. 
does not forbid hearings on petitions for naturalization 
within such time, but merely forbids the issuing of such 
certificates within that time. 611. 

2. An alien is not naturalized until the order divesting him of 
his former nationality and making him a citizen of the 
United States has been signed by a judge of a court having 
jurisdiction of such cases. Jb. ~ 

3. The evident purpose of Congress in requiring that final action 
in naturalization cases shall be had only on stated days to 
be fixed by a rule of the court and that in no case shall 
final action be had upon a petition until at least ninety days 
have elapsed after filing and posting notice of such petition, 
was to prevent the granting of certificates of naturalization 
unless due notice is given to the United States and an op- 
portunity afforded to oppose the application. Jb. 

4. Adjournment of Hearing.— Where the rule day is fixed by or- 
der of the court and the United States attorney has an op- 
portunity to be present and be heard, the judge may, in his 
discretion, adjourn the henuring to such time as may suit his 
convenience and the convenience of the parties to the case. 
Id. 
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NAVAL BRIGADE. See NATIONAL GUARD. 


NAVAL HOSPITAL AT YOKOHAMA. 

1. Title to Land.—The money appropriated by the act of June 
29, 1906 (34 Stat., 568), for the purchase for the naval 
hospital at Yokohama, Japan, of land adjoining its grounds, 
may properly be expended for the purchase of a lease in 
perpetuity to said land subject to an annual rental to the 
Japanese Government, that being the tenure by which the 
land is now held and the only title that can be obtained, 
and the Imperial Government having Indicated that it has 
no objection to the transfer for the purpose named. 12. 

2. Same.—The purchese of the leasehold with the consent of the 
Japanese Government would, for all practical purposes, be 
equivalent to a purchase of the land itself. Jb. 

3. Same.—The word “State,” as used in section 355, Revised 
Statutes, regarding the acquisition of land for the erection 
thereon of any armory, arsenal, etc., or any other public 
building of any kind whatsoever, signifies a State of the 
Union. Jb. 


NAVAL VESSELS. See Navy, 36; EiguHt-Hour Law, 1, 2. 


NAVIGABLE WATERS. 

1. Destruction by United States of Oyster Beds Leased by Indi- 
viduals from a State—Compensation.—The interests of pri- 
vate individuals or companies in oyster beds held under 
leases from the State of New Jersey constitute private 
property which can not be taken or destroyed by the United 
States Government for public purposes without making just 
compensation therefor. 441. 

2. Same—Such Interest Constitutes Private Property.—The title 
of the State to such lands is in no wise inconsistent with 
its power to grant, or with the power of purchasers or other 
grantees to acquire, {n such lands, a private property which 
is pecuniarily valuable and should not be taken without 
compensation. 1b. 

.3. Same—Compensation.—There has never been a doubt that 
where really private property is actually taken for public 
use just compensiution must be made therefor. Jb. 

4. Same.—The destruction of the oyster beds in question will be a 
“taking ” within the meaning of the Fifth Amendment to 
the Constitution. Actual manual caption is not necessary, 
nor is it essential that the Government make use of the 
property taken. Jb. 


NAVY. 
I. IN GENERAL. 


1. Discharge — Reenlistment — Continuous Service. — An enlisted 
man in the Navy who was appointed as mate and continued 
to serve as such after the expiration of his term of enlist- 
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ment, without receiving a discharge, is still in the service 
and entitled to his discharge, und may be permitted te 
reenlist with the benefit of continuous service under arti- 
cle 839 of the Navy Regulations of 1905. 319. 

2. Enlistment — Desertion — Pardon — Reenlistment. — A person 
who, having enlisted In the Navy, deserts therefrom and is 
convicted of desertion by a general court-martial and there- 
after receives from the President a full and unconditional! 
pardon for such offense and restoration to civil rights, may 
be permitted to reenlist in the Navy notwithstanding the 
provisions of section 1420, Revised Statutes. 617. 


II. OFFICERS—APPOINTMENT, ADVANCEMENT, 
RETIREMENT, ETC. 


3. Recess Appointment of a Naval Officer.—The President has 
power during the recess of the Senate, and pursuant to the 
act of March 4, 1907 (34 Stat., 1407), which authorized him, 
by and with the consent of the Senate, “to reinstate Leon- 
ard Martin Cox in the Corps of Civil Engineers of the 
Navy,’ to appoint Mr. Cox to the position indicated, pro- 
vided such appointment be expressed to expire at the end 
of the next session of the Senate. 234. 

4. Same.—The words ‘‘may happen,” in Article II, section 2. 
clause 3, of the Constitution, mean “may happen to exist.” 
Therefore the President bas power whenever and however 
a vacancy first occurred, whether by death, resignation, etc.. 
or by the creation of a new office by act of Congress, which 
is an “ original vacancy,” to fill the place dnring the recess 
of the Senate by a temporary appointment under a commis- 
sion which shall expire at the end of the next session of the 
Senate, Jb. | 

5. Same.—The salary or compensation of a person so appointed 
can not be paid, “if the vacancy existed while the Senate 
was in session and was by law required to be filled by and 
with the advice and consent of the Senate, until such ap- 
pointee Las been confirmed by the Senate.” (Sec. 1761. 
Rey. Stat.) 1b. 

6. Advancement on Retired List.—The act of June 18, 1884 (23 
Stat., 45), which provides for the nomination and appoint- 
ment of Assistant Engineer John W. Saville, of the United 
States Navy, then on the retired list, to be a passed assistant 
engineer in the Navy and that he be placed on the retired 
list with the highest rate of retired pay of that grade, did 
not effect a new retirement nullifying the original retire- 
ment, but merely effected an ndvaneement on the retired 
list, the effect of which was inerely to advance him one, 
grade on that dist. 711. 
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7. 


10. 


11. 


12, 


18. 


14. 


15. 


Same.—Mr. Saville is therefore debarred from advancement 
under the act of June 29, 1906 (34 Stat., 553, 554), which 
provides that the act shall not apply to any officer who 
received an advance of grade at or since the date of his 
retirement. J0. 


. Relative Rank of Officers.—Section 1466, Revised Statutes, 


fixes the relative rank of officers of the Army and of the 
Navy. 16. 


. Same.—The expression ‘“ lineal rank being considered,” in that 


section, means simply that it is not necessary to specify and 
fix relative staff rank, since staff officers in both services 
possess assimilated lineal rank. Jb. 

Same—Marine Corps and Staff Corps of the Navy.—tThere is no 
statutory provision expressly regulating the relative rank 
and precedence of officers of the Marine Corps and officers 
of the several staff corps of the Navy, but there are pro- 
visions which, with the long-established und settled usage 
and practice of the Army and Navy, regulate it with the 
same certainty as if by enactment in terms, JD. - 

Same.— Whatever will be the relative rank of an officer of the 
Army to either line or staff officers of the Navy, that would 
also be the relative rank as to them as officers of the Marine 
Corps. Jb. 

Same—A Complete Guide.—The opinion of October 7, 1905 (25 
Op., 517), with the additional holding that sections 1466 
and 1603, Revised Statutes, apply also to officers of the 
staff corps of the Navy, furnishes a complete guide to the 
provisions of law which regulate the relative rank and 
precedence of officers of the Marine Corps and of the several 
staff corps of the Navy. Jb. 

Same—Amendment of Navy Regulations.—The Navy Depart- 
ment would not have the authority (with the approval of 
the President) to amend the Navy Regulations so as to do 
away with the practice as to the relative rank of officers of 
the Marine Corps and Hne officers of the Navy, established 
in accordance with the opinion of the Attorney-General of 
October 7, 1905 (25 Op., 517). Tb. 

Same—President can not Change the Relation as to Rank Be- 
tween Officers.—The relation as to rank which officers of 
the Marine Corps hold to other officers is prescribed by sec- 
tion 1603, Revised Statutes, and could not be changed by 
any act of the President or of the Navy Department. 7b. 

Mates—Retired List—Officers of the Navy—Warrant Officers.— 
Mates whose names are borne con thé retired list of officers 
of the Navy in accordance with the act of August 1, 1894 
(28 Stat., 212), are officers of the Navy, but they are 
neither commissioned nor warrant officers, although with 
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respect to the law regulating retirements they are placed by 
the act of June 29, 1906 (34 Stat., 554), upon the same 
footing a8 warrant officers. 433. 

16. Same.—A person can, under the provisions of sections 1409 and 
1410, Revised Statutes, be at the same time an officer of 
the Navy and an enlisted man, the distinction being be- 
tween commissioned officers and the enlisted force. Jb. 

17. Same—Entitled to Advancement Under Act of June 29, 1906. 
upon Retirement.—<Although commissioned officers of the 
Navy are appointed by the President by and with the advice 
and consent of the Senate, warrant officers by the President 
alone, and mates by the heads of departments, all are alike 
officers of the United States, and in accordance with the acts 
of 1894 and 1906 all are alike entitled to the benefits of the 
ndvancement provided for by the Jast-mentioned act when- 
ever otherwise qualified. Jb. 

18. Same.—The mates in question are entitled, in the discretion 
of the President, nud by and with the advice and consent of 
the Senate, to the benefit of the advancement provided in 
the case of retired officers, under the circumstances enumer- 
ated in the act of June 29, 1906 (34 Stat., 554). 7b. 

19. Same—Effect of Advancement—Grade—Rank and Retired 
Pay.— While the effect of such advancement snay not be to 
place them in a different grade, they obtain the rank and 
retired pay belonging to the next higher grade in that 
service, being that of the lowest grade of warrant officers. 
Ib. 

20. Same—Rank and Pay of Mate.—It was not intended, in the 
“opinion of October 15, 1907 (ante, p. 433), to define any 
particular rate of pay which mates should receive on retire- 
ment, or to say more than that they were entitled under 
the act of June 29, 1906 (34 Stat. 554), to the rank and 
retired pay of the next higher grade. 599. 

21. Same.—The retired pay of a mate in the Navy, whether re- 
tired under section 11 of the Navy personnel act of March 
3, 1899 (30 Stat., 1007), er under the act of June 29, 1906 
(34 Stat., 554), is the retired pay of a warrant officer 
with the same length of previous service, which is three- 
fourths of the sea pay of such officer. Jb. 

22. Same—Amount of Pay.—Ketirements under the act of June 
29, 1906 (34 Stat., 554), and under section 11 of the Navy 
personnel act of March 3, 1899 (30 Stat., 1007), are in 
effect the same as regards the amount of pay. Under the 
act of 1899 an officer is retired with “ three-fourths of the 
sea pay" of the next higher grade, and under the act of 
1906 he would be retired with the “retired pay” of the 
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next higher grade, which, under the act of March 3, 1873 
(17 Stat., 547), is “seventy-five per centum” of the sea 
pay of such higher grade or rank. Jb. 

23. Same.—The sea pay of a warrant officer under section 1556, 
Revised Statutes, is a variable quantity, ranging by vary- 
ing sums from $1,200 to $1,800 per annum, according to 
length of service, any one of which may, in a sense, be said 
to be the sea pay of a warrant officer. Jb. 

24. Same.—The purpose of section 11 of the act of 1899, when ap- 
plied to mates, was not to retire them with three-fourths of 
the lowest sea pay given to a warrant officer, but to give 
them three-fourths of the varying sea pay of such officers, 
upon the same conditions, which conditions include length 
of previous service. 10. 

25. Same.—A retired mate in the Navy may be credited with his 
prior service in the Navy at the date of his retirement in 
determining his classification for pay. Jb. 

26. Same—-Mate Jenney Became Entitled to Advancement Septem- 
ber 26, 1899.—Mate William Jenney, of the Navy, retired, 
became eutitled, under section 11 of the act of March 3, 
1899, to advancement from the date of his retirement on 
September 26, 1899, and not from the date of the Depart- 
ment’s letter to him of November 26, 1907. Jb. 

27. Erroneous Retirement of Mate Neilson under Section 17 of the 
Act of 1899.—Mates in the Navy are officers within the 
meaning of section 11 of the navy personnel act of March 3 
1899 (30 Stat., 1007), and of the act of June 29, 1906 (34 
Stat., 554); and Mate Neilson, who was erroneously §re- 
tired in March, 1899, under section 17 of the Navy per- 
sonnel act, upon his own application and after thirty years’ 
service, was entitled to retirement under section 11 of that 
act. 615. 

28. Same—Should be Corrected to Show a Retirement under Sec- 
tion 11 of that Act.—This retirement on the part of Neil- 
son, by reason of the holding of the officers of the Govern- 
ment that he could not be retired as an officer under section 
11 of the act of 1899, did not forfeit any legal right which 
he had to retirement under that section. His retirement 
should therefore be so corrected as to show a retirement 
under section 11, with the rank and retired pay of a war- 
rant officer with twelve years’ service, and from his origi- 
nal retirement. Jb. 

29. Same.—In any event, Neilson is now entitled to be retired un- 
der the act of June 29, 1906, with the rank and retired pay 
of a warrant officer having twelve years’ service, but such a 
retirement would be from the date of retirement and would 
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deprive him, during the intervening years, of the increased 
pay to which he became entitled at the time of his retire- 
mient March 31, 1899. Jb. 


30. Advancement—Retirement—Rank.—Passed assistant engineers 


31. 


32. 


33. 


34. 


" 35. 


of the Navy entitled to advancement to the grade of chief 
engineers, and assistant engineers entitled to advancement 
to the grade of passed assistant engineers, under the act of 
June 29, 1906 (34 Stat., 554), should be retired with a rank 
above that held by them, respectively, at the time of retire- 
ment, and with the pay of that rank. 4&7. 

Rank and Grade at Retirement—Passed Assistant Engineers.— 
The act of June 29, 1906 (34 Stat., 554), providing for the 
retirement of certain officers of the Navy, authorizes their 
retirement with the rank of the next higher grade, which is 
that next above the rank held by them, respectively, at the 
time of retirement. 496, 

Additional Passed Assistant and Assistant Paymasters—Ap- 
pointment—Distribution in Grades.—The number of passed 
assistant and assistant paymasters in the Navy to be ap- 
pointed in each of the two grades under the act of March 3, 
1903 (32 Stat., 1197), not being prescribed by that act, is 
necessarily left to Executive discretion, to be controlled by 
the general terms and regulations providing for the advance- 
ment of officers {n the naval service. 511. 

Same.—Nor is it required that the relative proportion of offi- 
cers in each of those two grades shall remain always the 
same, a change in the proportion being within the discretion 
of the Executive, unless coutrolled by general laws or regu- 
lations. Jb 

Retirement—Rank—Grade.—A medical director in the Navy 
who after forty years of service was retired with the 
relative rank of commodore, but with the retired pay of a 
medical director, did not thereby receive an advance of 
grade within the meaning of the proviso to the naval appro- 
priation act of June 29, 1906 (34 Stat., 554), and is there- 
fore entitled to the Increase of pay provided for by that act. 
D7. 

Same—Relative Rank Sometimes only an Honorary Distinc- 
tion.— This relative rank of a higher grade sometimes con- 
ferred upon oflicers on retirement is only an honorary dis- 
tinction, serving merely to fix their places, in precedence, 
with fellow officers. Such officers do not bear the title of 
the higher grade, but retain the title actually held by them 
on retirement. Jb. 
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III. VESSELS. 

36. Submarine and Suhsurface Boats—Construction or Purchase.— 
The Secretary of the Navy is authorized to expend a part 
of the moneys appropriated by the acts of June 29, 1906 
(34 Stat., 583), and March 2, 1907 (34 Stat., 1204), for the 
construttion or purchase of one or more submarine boats 
of the Lake type, provided he shall be satisfied that the 
boat or boats in question when completed will be at least 
equal in value for purposes of naval warfare to the Octopus, 
or whatever other boat may have been in his judgment, on 
March 2,.1907, the best boat of the submarine class owned 
by or under contract for the Government. 321. 

37. Same.—The words “any boat-that does not in such test prove 
to be” equal to the best boat now owned by the United 
States, In the act of March 2, 1907 (34 Stat., 1204), must 
be understood as meaning “any boat that is not shown by 
the result of such tests likely to be.” Jb. 

38. Same.—The word “equal,” in the same provision, must he 
understood as meaning ‘‘at least equal” or ‘not inferior :” 
and the words ‘in value for naval purposes,” or equiva- 
lent language, must be read into the passage after the 
word ‘‘equal.” Jb. 

39. Same.—The comparison involved in the provision is not one 
between the boats competing in the tests, nor between the 
types of boats thereby described, but between a boat to be 
constructed and the best boat of the same class now owned 
or contracted for by the Government. /0! 

40. Same—Subsurface Boats—Authority of the Secretary of the 
Navy to Purchase.—Upon the hypothesis, as the papers sub- 
mitted tend to show, that the United States did not own 
on March 2, 1907, aud had not contracted for, any boat 
of the subsurface type, Jield, that the provisions of the act 
of 1907, above referred to, have no application to boats of 
the subsurface type, and the Secretary of the Navy is au- 
thorized, in his discretion, to expend a= portion of the 
appropriation therein made for the purchase of subsurface 
boats of the type submitted to trial. Jb. 

CONSTRUCTION OF NAVAL VESSELS. Nee KigHT-Hour Law, 1-4. 
SUBMARINE AND SUBSURFACE Boats. See Navy, 36-40. 

TRANSPORTATION AND IMPORTATION OF COAL FOR. Secc VESSELS, 
1-11; Customs Law, 5. 

CONTRACT SURGEON. See GOVERNMENT HOSPPTAL FOR THE IN- 
SANE, 1. 

NAVY DEPARTMENT. 

JURISDICTION OVER SUBIG BAY NAVAL RESERVATION. Sce REs- 
ERVATIONS, 1, 2. | 
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NOTARIES PUBLIC. See District oF COLUMBIA, 1. 


NUMBER OF PASSENGERS ALLOWED ON STEAMBOATS. 
See STEAMBOAT-INSPECTION SERVICE. 


OFFICIAL BONDS. Sece Bonps, 1-5; Treasury DEPARTMENT, 6. 


OFFICE AND OFFICERS. 

1. Congress may prescribe qualifications for office and require 
that appointments shall be made from among those who 
have shown by proper tests to have those qualifications. 
502. 

2. Appointment—Holding of Two Offices—Commissioner of 
Labor.—The appointment of the Commissioner of Labor as 
a member of the Immigration Commission provided for by 
section 39 of the act of February 20, 1907 (34 Stat., SOS, 
909), is not an appointnrent to an “ office’ within the mean- 
ing of section 2 of the act of July 31, 1894 (28 Stat., 205), 
und he may receive compensation for his services on that 
Commission in addition to the salary attaching to his office 
as Commissioner of Labor. 247. 

3. Recognition in a Statute as an Officer.—The recognition in a 
Federal statute of a person in the public employ as an. 
officer of the United States constitutes such person an offi- 
cer. 364. 

OFFICERS OF INTERNAL REVENUE. See INTERNAL REVENUF. 
OFFICERS OF THE MARINE Corps. See Navy, 10-14. 
OFFICERS OF THE Navy. Sce NAVY. 


OFFICIAL MAIL. Sce Postar Service, 16-18. 


OFFICIAL REGISTER OF THE UNITED STATES. Sce Pustic 
PRINTING, 4. 


OLEOMARGARINE LAW. 

Violation of—Compromise.—The officers of the Treasury De- 
partment are authorized, in accordance with the provisions 
of section 3229, Revised Statutes, to compromise a case 
involving a violation of the *‘Oleomargarine” statutes, 
upon terms which, in their Judgment, are just and reason- 
able. 2S2. 

ORGANIZED MILITIA. Sve NATIONAL GuARD. 
OYSTER BEDS. 

DESTRUCTION OF, BY UNITED STATES. See NAVIGABLE WATERS, 

1-4. 


PANAMA. 

1. Canal Zone—Government of.—The President may now, directly 
or through persons appointed and employed by him to gov- 
ern the Canal Zone and build the Panama Canal, adopt 
needed rules and regulations for the government of that 
Zone, and he has not lost the power to modify any of the 
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rules and regulations established by the Canal Commission 
prior to the Fifty-eighth Congress. 113. 

2. Same.—Section 2 of the act of April 28, 1904 (33 Stat., 429), 
which provided that until the expiration of the Fifty-eighth 
Congress, unless provision for the temporary government 
of the Canal Zone be sooner made by Congress, “‘ the power 
to make all rules and regulations necessary for the govern- 
ment of the Canal Zone * * * _ shall be vested in such 
person or persons and shall be exercised in such manner 
as the President shall direct,” is to be considered as declara- 
tory only of what would have been the rights and duties 
of the President if it had not been enacted. Jb. 

3. Same—Powers of Government to be Exercised by President.— 
The limitation of the effect of the provision to the Fifty- 
eighth Congress merely indicates that during the period of 
its own lawful existence, unless sooner modified, Congress 
intended that the powers of government which it might 
have lawfully exercised in the Canal Zone should be exer- 
cised by the President, or such officers or persons as he 
might designate. Jb. 

4. Same—Obligations Imposed on the United States.—Articles II 
and III of the treaty between the United States and the 
Republic of Panama (33 Stat., 2234), imposed upon the 
United States the obligations as well as the powers of a 
sovereign within the Canal Zone, including among these 
the obligation of providing a government for the territory 
in question. Jb. 

5. Same—Power to Administer the Canal Zone.—In the absence 
of action by Congress distinctly denying that right, the 
President would have the power to administer the Canal 
Zone merely because control, with the incidents of sover- 
elgnty, over it was passed to the United States, and no 
other provision for its orderly government had been made. 
Tb. 

6. Same—Power to Modify or Repeal any Previously Existing 
Law.—This authority involves the right and power to mod- 
ify or repeal any laws previously existing within that ter- 
ritory, whether originally enacted before or after its acqui- 
sition by the United States. 7b. 

7. Same.—Laws governing a territory which has passed from one 
sovereign power to another continue in force after the au- 
thority which enacted them has ceased to exist, only by 
the consent of the succeeding authority to their continuing 
validity, implied from its failure to modify or repeal them. 
Ib. 

8. Same—Inherent Right to Change or Annul Existing Law.—As 
soon as the new governibent considers existing laws no 
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longer appropriate to attain the ends of government, it has 
the inherent right to change or annul them, unless its au- 
thority in this respect has been curtailed. Jb. 

9. Passports—Natives Residing in the Canal Zone.—Citizeus of 
Panama who were residents of the Canal Zone at the time 
of the treaty between the United States and Panama, and 
who have not taken any affirmative action to retain citi- 
zenship in that Republic, owe allegiance to the United 
States and are entitled to passports. 376. 

10. Same.—Section 4076, Revised Statutes, which provides that no 
passport shall be granted or issued to any other persons 
than those owing allegiance to the United States, means 
permanent allegiance, and not the temporary allegience 
owing from a resident. Jb. 

11. The sovereignty of the Canal Zone is not an open or doubtful 
question. Jb. 

12. The words “sovereign rights,” “within the Zone,” in Article 
III of the treaty of November 18, 1903, with Panama (33 
Stat., 2234), mean, among other things, the right to the 
allegiance of the Zone’s people. Jb. 

13. Panama Canal—Contract Laborers—Hours of Labor.—The 
Canal Commission has authority to enter into an agreement 
with the International Contracting Company, of Maine, 
whereby the latter agrees to supply male Chinamen for work 
upon the Panama Canal, and to feed, clothe, and transport 
them back to China at the expiration of their respective 
contracts of employment, notwithstanding said agreement 
contains a provision that ten hours shall constitute a day's 
labor. = 1. 

14. The contract labor laws do not extend to the Canal Zone.—The 
act of March 3, 19083 (82 Stat., 1213), extended those laws 
to “any water, territory, or other place now subject to the 
jurisdiction ” of the United States, but the treaty with the 
Republic of Panama giving the United. States jurisdiction of 
the Zone was of a later date. Jb, 

15. Panama Canal Appropriations—Marine Barracks at Ancon.— 
The Isthmian Canal Commission is legally empowered, act- 
ing under the direction of the President, to avail of the 
Panama Canal appropriations Cacts of December 21, 1905, 
34 Stat., 5. and June 30, 1906, 34 Stat., 697, 761, 762) for 
the purpose of erecting and maintaining marine barracks 
in the vicinity of Ancon, Isthmus of Panama. 81. 

16. Same.—The Navy appropriation act of June 29, 1906 (34 Stat.. 
053, OSL), providing for the renting, leasing, improvement. 
and erection of barracks for the Marine Corps at Portu 
Rico, Hawaii, Guam, ete., “and at such other places as the 
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public exigencies require,” although specific, is not exclusive. 
1b. 

17. Same.—The rule that a specific appropriation is exclusive, and 
that another general appropriation is not available for the 
same purpose, is a rule of administration firmly established 
by the accounting branch of the Government, and is not a 
statutory limitation. This rule, while a proper one, has © 
obvious exceptions and limitations, and must be applied 
reasonably. Jb. 

PARDON. 

1. The effect of a pardon is to obliterate the offense and make 
him who had been an offender as innocent, in legal contem- 
plation, as if he had never offended, to remove all disabilities 
incident to the offense charged, and to restore to him all 
civil rights which he would have had if he had not 
offended, so far, at least, as it is In the power of the Gov- 
ernment to make it so. 617. 

2. Pardon of Deserter from the Navy—Reenlistment.—A person 
who, having enlisted in the Navy, deserts therefrom and is 
convicted of desertion by a general court-martial and there- 
after receives from the President a full and unconditional 
pardon for such offense and restoration to civil rights, may 
be permitted to reenlist in the Navy notwithstanding the 
provisions of section 1420, Revised Statutes. Jb. 

PASSED ASSISTANT ENGINEERS. Sce Navy, 6, 7, 30, 31. 
PASSED ASSISTANT PAYMASTERS. Ser Navy, 32. 
PASSENGERS. Sec STEAMBOAT-INSPECTION SERVICE, 
PASSPORTS. Sce Panama, 9, 10. 


PAYMENT. 
WITHHOLDING PAYMENTS ON ContTRACTS. See Contracts, 4-5, 
PELAGIC SEALING. See Seat FISHERIES, 1-3. 
PENSION. ° 
MAINTENANCE OF INSANE INMATES OF THE SOLDIERS’ HOME. 
Sce SOLDIERS’ HOME. 
PENSION AGENTS. 
FREE REGISTRATION OF OFFICIAL MAIL. See PostTat SERvICE, 
16, 17. . | 
PHILIPPINE COMMISSION. See EXkrcuTivE DEPARTMENTS, 11. 
PHILIPPINE ISLANDS. 

1. Forestry Laws—HMilitary Reservations.—The Philippine goy- 
ernment can not extend its forestry laws to the military 
reservations on those islands. 62. 

2. For Tariff Purposes, Treated as Territory Remaining, as yet. 
Outside of the United States.—Under the speclal legislation 
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relating to the temporary organization of the Philippine 
Islands, they are treated as territory remaiuing, as yet, 
outside of the United States, in a tariff sense, for the pur- 
pose of {mposing duties on articles shipped from then 
“into” this country analogous to those imposed on imports 
from a foreign country, and having such status that the 
term “imports” can be properly applied to merchandise 
brought from them into the United States. 356. 


3. Duty on Materials Brought into the United States from the 


Philippine Islands.—The spirit and letter of section 30 of 
the tariff act of July 24, 1897 (30 Stat., 211) are broad 
enough to include materials brought into this country from 
the Philippine Islands and subjected to duty as coming 
from a territory which, though not a foreign country, has 
not been permanently incorporated into the United States, 
and has been temporarily treated by Congress as not within 
the United States for tariff purposes. Jb. 


4. Subig Bay Naval Reservation—Jurisdiction of the Navy De- 


partment.—Section 12 of the act of July 1, 1902 (32 Stat., 
691, 695), which reserved to the United States in the Phil- 
ippine Islands “such land or other property as shall be 
designated by the President of the United States for mili- 
tary and other reservations,” does not confer upon him the 
power to withdraw the reservation completely from the 
local jurisdiction and place it under the jurisdiction of 
the Navy Department, thereby erecting a new and inde 
pendent authority for all purposes of civil government. 91. 


5. Same.—Section 12 simply grants and reserves property; it 


does not confer governmental jurisdiction. Jb. 


6. Establishment of a Government Agricultural Bank.—The Phil- 


ippine assembly may legally and constitutionally enact suit- 
able laws authorizing the Philippine government to open 
and conduct an agricultural bank, with a capital not ex- 
ceeding $2,000,000, from funds now in‘its possession avail- 
able for general appropriation. 593. 


7. Same.—tThe act of Congress of March 4, 1907 (34 Stat., 1282), 


authorizing the establishment of an agricultural bank by 
a banking company organized under Philippine laws, does 
not withdraw any power the Philippine government would 
otherwise have to establish a government agricultural bank, 
for the authority to charter and aid a private bank is no 
denial of the power to establish a government bank, which 
may exist independently under the Philippine scheme of 
governinental power. Jb. 


Nee Customs Law, 6-9. 
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PORTO RICO. 

1. Corporations.—The legislative assembly of Porto Rico has au- 
thority to pass laws setting forth the conditions under which 
domestic corporations may be organized and foreign cor- 
porations may do business there, subject, however, to the 
exceptions and restrictions contained in the organic act of 
April 12, 1900 (31 Stat., 77, 83), and the joint resolution of 
May 1, 1900 (31 Stat., 715), in regard to franchises of a 
public or quasi-public nature, {ncluding all railroad, street 
railway, telegraph, and telephone franchises, privileges, or 
concessions. 176. 

2. Audit of Court Expenditures.—The new Porto Rican law con- 
cerning an audit of expenditures before disbursement is 
not objectionable to or inconsistent with the organic act of 
April 12, 1900 (31 Stat., 77), merely because it provides for 
an effective audit of court expenses. 438. 

3. Same—United States Court in Porto Rico.—That law does not 
transcend the legislative power of the insular government, 
and, whether wise or not, can not be treated as void or in- 
applicable to the United States court in Porto Rico. J0, 


POSTAGE STAMPS. See Postar Service, 13-15. 


POSTAL SERVICE. 

1. Exclusion of Seditious Publications from the Mails.—While the 
question is not free from doubt, the Postmaster-General will 
be justified in excluding from the mails any issue of a 
periodical, otherwise entitled to the privilege of second- 
class mail matter, which shall contain any article consti- 
tuting a seditious libel and counseling such crimes as mur- 
der, arson, riot, and treason. 555. 

2. Same.—The printing and circulation of such a paper was 
clearly an offense at common law, but it constitutes no 
offense against the United States in the absence of a Fed- 
eral statute making it one. Jb. 

3. Same.—The publication in question is not “indecent” in the 
sense in which that word is used in section 3893, Revised 
Statutes, as amended by the acts of July 12, 1876 (19 Stat., 
90), and September 26, 1888S (25 Stat., 496), nor is it an 
“article or thing intended * * * for * * * {im- 
moral use,” in the sense of the particular immoral purposes 
which Congress intended should render such matter un- 
mailable under the provisions of that law. Jb. 

4. Same.—The publication would come within the terms of the 
act of June 18, 1888 (25 Stat., 187), as amended by the act 
of September 26, 1888 (25 Stat., 496), as being “ libelous,” 
“scurrilous,” ‘ defathatory,” and “threatening,” if such 
matter were printed on its cover or wrapper, Jb, 
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10. 


11. 


12. 


Same.—There is no statute directing the exclusion from the 
mails of a publication counseling such crimes as murder, 
arson, riot, and treason, and making its deposit in the mails 
an offense against the United States; and in the absence of 
such a statute, it is not an offense to print and deposit in 
the mails a publication of such a character. 70. 


. Same.—Congress has full power under the Constitution to ex- 


clude from the mails a publication which counsels the com- 
mission of murder, arson, riot, or trenson, and to make the 
use, or the attempted use, of the mails for the transmission 
of such writings a crime against the United States. Jb. 


. Weighing of the Mails.—Order 165 of the Post-Office Depart- 


ment, with regard to weighing the mails on railroad routes, 
which provides that “ the whole number of days the mails 
are weighed shall, be used asa divisor for obtaining the 
average weight per day.” may lead to arbitrary and inequl- 
table results. 3940. 


. Same.—Order 412, which provides that “fhe whole number of 


days included in the weighing period shall be used as a 
divisor,” will give as the average weight per day during a 
year, the average weight during somewhat more than one- 
fourth of a year, without resulting in greater inaccuracy - 
or injustice than is authorized and contemplated by the act 
of March 3, 1905. 7b. 


. Same—Days on which Mail is to be Weighed.—The mails are 


to be weighed, under the act of March 3, 1905 (33 Stat.. 
1088S), on “working days” only, and ‘“‘ working days” 
mean days in which the carrier does work for the post- 
otfice—not “week days.” Jb. 

Same.—The act does not prohibit the Postmaster-General from 
weighing the mails throughout the year, nor does it require 
that the number of working days on which the mails are 
weighed shall be the same in the case of every carrier, 
although in none may they be less than ninety, or other 
than ‘“suecessive” days. Ib. 

Same.—The form and method in which the information ob- 
tained from weighing the mails shall be utilized is a matter 
within the discretion of the Postmaster-General, provided 
his action shall be directed to the ascertainment of what. 
in his judgment. would be an average weight per day of 
mails carried during a year, as nearly true as may be 
practicable, to be used as a basis for the yearly compensa- 
tion of the carriers. 7b. 

Same.—The practice of weighing the mails on Sundays, and 
yet of excluding Sundays from the divisor when the average 
is to be ascertained, is clearly erroneous, If Sundays are 
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hot “ working days,” the law does not permit the mails to 
be weighed on that day; if they are * working days,” their 
exclusion from the division renders the result of the compu- 
tation false. Jb. 391. 

13. Postage Stamps—Portraits—Names of Individuals.—The Lost- 
master-General is not required to have the names of persons 
whose portraits are placed upon postage stamps inscribed 
below such portraits. 231. 

14. Same.—Postage stamps are not “securities” of the United 
States within the meaning of the proviso in the act of 
March 2, 1889 (25 Stat., 939, 945), which requires that the 
name of each person whose portrait shall be placed upon 
any of the plates for bonds, securitles, notes, and silver 
certificates of the United States shall be inscribed below 
such portrait. Jb. 

15. Same.—Postage stamps are treated as supplies for the Post- 
Office Department and as coming within the terms of sec- 
tion 3709, Revised Statutes, respecting purchases and con- 
tracts for supplies for the Executive Departments. Jb. 

16. Free Registration of Official Mail—Pension Agents.—'The words 
* official mail matter,” contained in paragraph 4 of the act 
of July 2, ISS8G (24 Stat., 122), which extends the provisions 
of section 3 of the act of July 5, 1884 (23 Stat., 158). re- 
lating to the free registration of official mail to pension 
agents, means ail matter passing through the mails of an 
oficial as distinguisbed from a personal or private char- 
acter. 101. 

17. Same.— There is nothing to indicate an intention on the part 
of Congress to exclude pension agents from the provisions 
of section 3 of the act of 1884 (23 Stat., 158), allowing the 
free registration of official mail matter and the delivery 
of part-paid letters or packets addressed to them, which 
have reference to official business. Jb, 

Opinion of June 13, 1906 (25 Op., 617), concurred in. Jb. 

18. Free Registration of Official Mail Matter.—The Commissioner 
to the Five Civilized Tribes is not entitled to free registra- 
tion of outgoing official mail matter, under section 3 of the 
act of July 5, 1884 (23 Stat., 158). 613. . 

POSTMASTER-GENERAL. Sce Postat Servicer, 1, 10, 11. 
POST-OFFICE BUILDING. 

AT ALBUQUERQUE, N. MrEx. Sce Pusiic BUILDINGS, 3. 
PRESIDENT. 

1. Appointment of Officers of the United States.—The genera] rule 
deducible from Article II, section 2, clause 2, of the Con- 
stitution is that, in the absence of an express enactment to 
the contrary, the appointment of any officer of the United 
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States belongs to the President by and with the advice and 
consent of the Senate. 627. 

2. Recess Appointment—Naval Officer.—The President has power 
during the recess of the Senate, and pursuant to the act 
of March 4, 1907 (34 Stat., 1407), which authorized him, by 
and with the consent of the Senate, “to reinstate Leonard 
Martin Cox in the Corps of Civil Engineers of the Navy,” 
to appoint Mr. Cox to the position indicated, provided such 
appointment be expressed to expire at the end of the next 
session of the Senate. 234. 

8. Appointment of Retired Officer of Revenue-Cutter Service to 
Civil Office under the Government.—The President has au- 
thority to appoint, without compliance with the civil-serv- 
ice rules, a retired officer of the Revenue-Cutter Service 
whose pay amounts to $2,625 per annum, to superintend the 
construction of self-righting and self-balancing lifeboats 
and other life-saving apparatus, for such period as his serv- 
ices may be required, at a rate of compensation to be fixed 
by the Secretary of the Treasury. 460. 

4. Leave of Absence—Members of the Grand Army of the Repub- 
lic.—The President is without authority to grant an exten- 
sion of leave of absence with pay to members of the Grand 
Army of the Republic employed in the Government service 
who attend the annual encampment of that order. 336. 

5. Government of the Canal Zone.—The President may now. 
directly or through persons appointed and employed by him 
to govern the Canal Zone and build the Panama Canal. 
adopt needed rules and regulations for the government of 
that Zone, and he has not lost the power to modify any of 
the rules and regulations established by the Canal Com- 
mission prior to the Fifty-eighth Congress. 113. 

See also PANAMA, 2, 35. 

6. Approval of Maui County (Hawaii) Bonds.—Bonds issued un- 
der this act will constitute a legal obligation against the 
county of Maui whenever the President shall have signi- 
fied his approval of their issue. 462. 

PowER OF REMOVAL. Sec CIvViL SERVICE, 3. 

DETERMINATION OF WHETHER FREIGHT CHARGES BY AMERICAN 
VESSELS FOR TRANSPORTATION OF COAL ARE EXCESSIVE. See 
VESSELS, 5, 

CHANGE IN RELATIVE RANK. See Navy, 14. 

PRINTING. Sce PUBLIc PRINTING. 
PROMOTIONS. Sce Civit SERVICE, 5, 
PROTECTION OF SEALS. See SEAL FISHERIES. 


PROVIDENCE HOSPITAL. 
CONTRACT FOR SUPPORT OF PATIENTS IN. Sce CONTRACTS, 1-3. 
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PUBLIC BUILDINGS. 

1. Federal Building at Saratoga Springs, N. Y.—Appropriations— 
Contracts.— Various acts of Congress appropriating money 
for the purchase of a site and the erection thereon of a 
Federal building at Saratoga Springs, N. Y., considered, and 
held, that the act of June 30, 1906 (34 Stat., 773), which 
increased the cost theretofore fixed by Congress by $35,000, 
and authorized the Secretary of the Treasury to enter into 
contracts for the completion of the building within the 
limit of cost, including site, authorizes that officer to ac- 
quire the site and erect the building at a total cost of 
$125,000. The intent of that act was to ignore the previous 
division between the cost of the site and the cost of the 
building and substitute a lump-sum limit or measure for 
both building and site. 20. 

2. Same.—The Secretary is therefore not limited as to the cost 
of the site, but a sufficient amount of the appropriation 
should be reserved to properly erect the building. Jb. 

8. Post-Office Building at Albuquerque, N. Mex.—In erecting the 
public building at Albuquerque, N. Mex., authorized by the 
acts of June 6, 1902, section 5 (32 Stat., 310, 320), and June 
30, 1906, section 6 (34 Stat., T72, 776) the Secretary of 
the Treasury is limited to providing accommodations for the 
post-office only, and is not authorized to make provision 
for other governmental offices. 88. 

4. Title to Buildings and Grounds, Legation of the United States 
in Constantinople.—Section 355, Revised Statutes, which 
requires the opinion of the Attorney-General upon the valid- 
ity of the title to any lund purchased by the United States 
for the erection of any public building thereon, does not 
apply to the buildIngs and grounds now occupied by the 
legation of the United States at Constantinople, Turkey, 
the purchase of which was provided for by the act of June 
16, 1906 (34 Stat., 286, 293), since no erection of a building 
is contemplated by that act. 380. 


PUBLIC PRINTING. 

1. Slip Laws—Cost of Printing.—The cost of printing in slip form 
the 500 copies of all laws furnished the State Department 
under section 56 of the act of January 12, 1895 (28 Stat., 
609), should not be charged against the allotment of ap- 
propriation for printing and binding for that Department. 
515. : 

2. Same—The Phrase ‘‘ Documents or Reports ”’ does not Embrace 
the Printed Laws.—The phrase ‘documents or reports,” 
aus used in the resolution of March 30, 1906 (34 Stat., S25), 
prescribing the appropriation or allotment out of which 
the cost of printing and binding of decuments or reports 
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emanating from the Executive Departments, bureaus, and 
independent offices of the Government shall be paid. is re- 
stricted to “ Executive documents and reports,” and does 
not embrace the printed laws authorized by section 56 of 
the act of January 12, 1805. Jb. 


3. Same.— Neither does the language of paragraph 7 of the act 


of March 1, 1907 (34 Stat., 1013), prescribing the appropria- 
tion or allotment out of which the cost of printing any doc- 
ument or report thereafter printed by order of Congress 
shall be paid, when read in connection with section 56° of 
the act of January 12, 1895, refer to statutes, resolutions, 
or treaties. Jb. 


4. Official Register of United States—Cost of Printing.—The Of- 


ficial Register of the United States, being a public document 
emanating from the Census Office, all expense ineurred in 
its actual preparation for printing, apart from the creation 
of the manuscript, is chargeable under the joint resolution 
of Mareh 30, 1906 (34 Stat., 825), to the appropriation or 
allotment of appropriation for printing and binding for the 
Census Office; and the balance of the cost thereof, which in- 
clude the cost of binding and any charge which may be in- 
curred in the creation of the manuscript, should be charged 
to the Congressional allotment and the appropriate execu- 
tive allotment in) proportion to the number of copies de- 


= 6) 


livered to Congress and to ench Department. 552. 


PURE-FOOD LAW. 
1. Labeling or Branding of Whisky.—The words ‘Compound ” or 


“Blend” are substantially svnonymous, in ordinary speech, 
when applied to mixtures or liquids; but the pure-food law 
establishes a distinction of its own between them, based 
upon the character of the ingredients entering into the 
mixture. 216, 


2. Same.--In what may be termed a “Blend” of, or “ Blended,” 


wines or whiskies, the two articles mixed must be capable 
of accurate and sufficient description by a single generic 
term; they must be substances known by the same name 
and sufficiently distinctive to afford reasonable warning to 
purehasers, 1b. 


3. Same—Blended Sherry or Blend of Sherry. Compound of Port 


and Sherry or Compounded Port and Sherry.—The intent of 
the pure-food act of 1906 (34 Stat... 768) is that the term 
* Blended Sherry,” for instance, or “ Blend of Sherries.~ 
shall designate a mixture of two or more kinds of sherry : 
while the titles “ Compound of port and sherry,” or “ Com- 
pounded port and sherry,” would appropriately designate a 
mixture of two substances, wnlike in the view of the law. 


PURE-FOOD LAW 
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Continued. 
namely, two distinct and different kinds of wine—* unlike ” 
in the sense that diamonds and coal are unlike. Jb. 





4. Same.—Whisky is a natural spirit having certain “ congeneric 


5. 


ed 


10. 


11. 


12. 


substances ” which give character to the distillate. Jb. 

Same—Blend of Whisky, Blended Whisky, or Blended Whis- 
kies.— A mixture of two or more different whiskies, as thus 
defined, whether their differences arise from the character 
of the substances from which they are distilled or from 
the method of distillation used, or even from their severa! 
ages and the environment in which they are kept subse- 
quently to distillation, would be appropriately termed a 
“Blend of whisky,” or ‘ Blended whisky,” or “ Blended 
whiskles,” any one of which would be correct, provided each 
article entering into the combination, standing alone, could 
be properly designated as “ Whisky.” Ib. 


. Same—Compound or Compounded.—A mixture of a spirit prop- 


erly designated “ Whisky” with another spirit which, 
standing alone, could not be properly designated as 
* Whisky,” such as ethyl aleohol, must be labeled or 
branded as a ° Compound ” or as “ Compounded.” Jb. 


. Same—Neutral Spirit or Ethyl Alcohol.— lor the purposes of 


the pure-food law, neutral spirit, or ethyl alcohol, if abso- 
lutely pure, would be not only like, but identical, whether 
it were derived from fruit, from cereals, from sugar cane, 
or from any other of the many substances which can 
furnish aleohol. Jb. 


. Same.—A neutral spirit fs not a like substance to whisky. 
. Same—Compound.—A mixture of whisky with neutral spirit 


must be deemed a “ Compound” and not a “ Blend,” al- 
though the spirit may be a distillate from the same sub- 
stance used to furnish the whisky. Jb. 

Same—Imitation Whisky.—If ethy! alcohol, either pure or 
mixed with distilled water, were given, by the addition of 
harmless coloring and flavoring substances, the appearance 
and flavor of whisky, no other name could be found for 
the product, in conformity with the pure-food law, than 
“Imitation whisky :” but it is questionable whether such 
mixture ought to be labeled “ Whisky ” at all. Jb. 

Same—Compound or Compounded Ordinarily Requires Two 
Substances at Léast.—When the words * Compound” or 
* Compounded " are used in the act, it is ordinarily neces- 
sary that two substances at least should be mentioned as 
entering into the combination described, as, for instance, 
“Sherry compounded with port’ or “ Port) compounded 
with sherry ” or “ Compounded port and sherry.” Jb, 

Same—But One Substantive can Appropriately Follow “ Blend ”’ 
or ‘ Blended."—It is not. however, universally true that 
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ttco substantives must follow ‘“ Compound” or ‘‘ Com- 
pounded,” although it is true that only one substantive can 
appropriately follow “ Blend” or “ Blended.” /b. 


13. Same—Compounded Whisky.—A combination of whisky with 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


ethyl alcohol, supposing, of course, that there is enough 
whisky in it to make it a real compound and not a mere 
semblance of one, may be fairly called “ Whisky,” provided 
the name {fs accompanied by the word ‘* Compound ™ or 
“ Compounded,” and a statement of the presence of another 
spirit is included in substance in the title; it can not, how- 
ever, properly be styled “ Blended whisky.” /b., 

Opinion of April 10, 1907 (ante, p. 216), as to the construction 
of section 8 of the act of June 10, 1906 (34 Stat., 768). 
known as the pure-food law, reconsidered and reaffirmed. 
262. 

Same.—The primary aim of this law wns to secure an accurate 
and serviceable nomenclature for articles of food, and its 
construction is, therefore, governed by rules in some re- 
spects different from those applicable to statutes passed 
wholly for different purposes, as, for example, laws impos: 
ing duties on imports. Jb. 

Same—“ Straight’ Whisky.—Congress must be presumed te 
have legislated with reference to well-established processes 
in the manufacture and sale of distilled spirits, and accord- 
Ing to such practice “straight” whisky was mixed only 
with two substances besides mere coloring and flavoring 
materials, namely, with “ straight” whisky of another kind 
and with ethyl aleohol. Jb. 

Same—Blend.—The evident intent of the statute was to con- 
fine the use of the word “blend” to one kind of mixture 
and to forbid its use for another; and since such mixture 
must be either composed of two different kinds of whisky, 
or of whisky with one other substance generally mixed with 
it, namely, ethyl alcohol, it is clear that Congress intended 
to deny the designation “ blend ” to a mixture of whisky and 
ethyl! aleohol. Jb, 

Same—Ethyl Alcohol not a “Like Substance” to Whisky.— 
Ethyl aleoho!l can not, for the purposes of the pure-food 
law, be considered to be a “like substance” to whisky. /b-. 

Same—Whisky.—The proper definition of the word “* whisky,” 
for this purpose, is a question of law, and the term is to 
be given its ordinary significance as a word of everyday 
speech, and should not be understood in any commercial or 
scientific sense. Jb. 

The obvious purpose of the pure-food law of June 30, 1906 (34 
Stat., 768), is altogether different from that of the provi- 
sions of Jaw relating to internal revenue. 474. 
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21. Same—Branding or Marking of Articles Transported in Inter- 
state Commerce.—Sections 2 and 10 of the purefood law 
require that a different brand or mark shall be placed upon 
an article transported in interstate or foreign commerce 
from that required by section 3449, Revised Statutes. Jb. 
475. 

22. Same.—The names intended by the pure-food law to be used 
on brands or labels are names readily understood and con- 
veying to the general public definite and familiar ideas as 
to the character or quality of the article branded, even 
though such names may be inaccurate in the view of a 
chemist, or physicist, or an expert in some particular in- 
dustrial art. Jb. 

23. Same—-Marking of Casks or Packages of Distilled Spirits.—Sec- 
tion 3287, Revised Statutes, requires gaugers to mark on 
the casks or packages “the particular name of such dis- 
tilled spirits as known to the trade—that is to say, high 
wines, alcohol, or spirits, as the case may be,” and it is 
immaterial whether this legislative declaration was, or wis 
not, in accordance with the fact as to trade usages at the 
time of its adoption, or is, or is not, in conformity with 
such usages at present. Jb. 

24. Same.—Congress considered the several kinds of spirits in the 
restricted sense in which the word is used in section 3287, 
Revised Statutes, as liquids which were neither “high 
wines” nor yet “ alcohol.” 

25. Same.—The words ‘as the case may be” in section 3287, Re 
vised Statutes, are intended to apply to “spirits” only and 
not to “ high wines,” on the one hand, or “ alcohol” on the 
other. J0. 

26. Same.—The words “spirits, as the case may be,” are used in 
conformity with the definition of the word “spirits” as 
given by Webster, viz: “ Rum, whisky, brandy, gin, and 
other distilled liquors having much alcohol, in distinction 
from wines and malt liquors.” These words mean such 
distilled liquor included within the definition of spirits “as 
may be appropriate in the particular case,” that is to say. 
“rum” or “whisky,” “brandy ” or “gin,” or whatever other 
name of a distilled spirit may be suitable. Jb. 

27. Same.—The brand or label, however, must contain only the 
general name of a spirit. No descriptive or particular des- 
ignation being required, contemplated or allowed by section 
3287, Revised Statutes. 

28. Same—Neutral Spirits or Ethyl Alcohol.—If the liquid con- 
tained in a cask or package is really so-called “ neutral 
spirit,” or in other words, for practical purposes, ‘“ ethy] 
aleohol,” this statute requires it to be branded ‘“ alcoho! °’ 
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and does not permit it to be labeled a particular kind of 
potable spirits, as, for example, ‘‘whisky.” Jb. 


29. Same.—tThere is no inconsistency between the provisions of 


section 3287, Revised Statutes, und section 8 of the pure- 
food law. The former statutes are not superseded by the 
latter. Jb. 


30. Same—Section 3289, Revised Statutes, not Repealed by Pure- 


31 


32 


33 


Food Law.—There !s nothing in the pure-food law which 
renders the provision of section 3289, Revised Statutes, 
forfeiting to the United States all distilled spirits not con- 
tained in receptacles and marked as herein prescribed, in- 
appropriate; and that section was not repealed, either 
expressly or by implication, by the enactment of the pure- 
food law. Jb. 


. Same—Section 3449, Revised Statutes, Repealed by Pure-Food 


Law.—Section 3449, Revised Statutes, in so far as it relates 
to the shipment, transportation, or removal not wholly 
within the limits of a State, of spirituous or fermented 
lHquors or wines, was repealed by the enactment of the 
pure-food law. J0b. 


. Same—Question of Repeal of Section 3449, Revised Statutes, in 


so far as it Relates to Purely Intrastate Shipment, etc., of 
Spirituous Liquors, not Decided.—The question whether sec- 
tion 3449, Revised Statutes, was repealed, in so far as it 
relates to purely intrastate shipment, transportation, or 
removal of spirituous or fermented liquors or wines, by the 
ennetment of the pure-food law, not decided. Jb. 


. Same—Regulations Requiring the Branding of Casks Accord- 


ing to the Particular Name of Spirits as Known to the 
Trade.—Those portions of the regulations of the Commis- 
sioner of Internal Revenue which require the gauger to 
mark or brand on the head of each cask containing dis- 
tilled spirits “the particular name of the spirits as known 
to the trade.” which brand or mark may be varied to suit 
whatever kind of spirits is contained in the package, as 
“high wines.” ‘“rve.” °° Bourbon.” or ‘copper distilled” 
whisky, as the case may be, are inconsistent with the pro- 
visions of section 3287, Revised Statutes. 7/0. 


34. Same.—-Section 3287, Revised Statutes, requires that casks or 


packages not containing either “high wines” or “alcohol ” 
shall be marked with the name of a recognized distilled 
liquor included within the definition of potable “ spirits” 
and nothing more. Jb. 


35. Same—Term “High Wines” not to be Applied to Product now 


Marked * Whisky.’—It was not intended by the opinion of 
January 11, 1908S (ante, 474), to require the term ‘“ high 
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wines” to be applied to a product now usualiy marked 
“whisky.” 541. 

36. Same.—For the purposes of the revenue laws, the term “ high 
wines’ should be applied to that which is practically the 
first product of distillation in which substances congeneric 
with alcohol have not been transformed or their properties 
otherwise partially eliminated so us to convert them into 
any form of potable spirits, and should not be applied either 
to any product of distillation, or to spirits which have been 
reduced by dilution or otherwise partially transformed so 
as to convert them into a form of potable spirits, although 
yet in crude form. Jb. 

37. Same.—When “ high wines ” have been diluted to potable proof 
before being withdrawn from receiving cisterns into casks, 
and then constitute a form of potable spirits, although 
crude, then, so far at least as the revenue laws are con- 
cerned, such product more nearly resembles the particular 
form of potable spirits whose name it will ultimately be 
than it does “ high wines,” and it should be branded with 
the name of the particular potable spirits for which it is 
intended. /b. 

38. Same.—tThe term “ spirits, as the case may be,”’ applies to those 
products of distillation in which, by reason of the original 
material used and the methods of distillation employed, 
certain characteristic congeneriec products have been re- 
tained which differentiate them into certain forms of pota- 
ble spirits, such as whisky, brandy, and rum. 1b. 

39. Same.—The term “ alcohol” should be applied to the distillate 
heretofore known as “pure, neutral, or cologne spirits.” 
Ib. 

40. Same.—The by-product in the distillation of ‘true alcohol,” 
for the purposes of the revenue laws, may be branded as 
“commercial,” ‘‘ refuse,” or ‘ coarse ” alcohol, or any other 
term which will indicate definitely that it is a product in- 
tended only for purposes entirely distinct from those of a 
food or drug. /b., 542. 

41. Same-—How Rectified Spirits Should be Branded.—Spirits which 
have been rectified should be branded so as to show dis- 
tinctly that the appropriate name of the potable spirits is 
not applied to spirits from which the congeneric substances 
have been practically eliminated—which would leave an 
alcohol—but only to those products of distillation which. 
without being blended or compounded with otber substances, 
have been so treated as to partially transform or otherwise 
partially eliminate the original congeneric spirits and bring 
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them to the condition of a particular form of potable 
spirits. Jb. 

42. Same.—The duty of rebranding packages of distilled spirits tu 
conform to proposed regulations should not be imposed in 
all cases, but should be limited to instances where the par- 
ties intending to use the spirits in Federal] commerce in 
such manner as to render them subject to the food and 
drugs act, request a change in the branding. Jb. 

43. Same.—The owner of a cask of spirits may brand his end of 
the cask with any name he sees fit, subject only to the pen- 
alties of the food and drugs act if it should enter into Fed- 
eral commerce when mislabeled or misbranded under that 
act. Jb. 

See also Foop aNnp Drugs Act. 


QUARTERMASTER’S SUPPLIES. Sce Eicut-Hovur Law, 5. 


RAILROADS. 

1. Reduced Rates to Reclamation Service Employees.—There is 
no provision in the act to regulate commerce (act of Feb- 
ruary 3, 1SS7, 24 Stat., 379), or in its various amendments, 
which justifies the granting of reduced rates by railroads 
to employees of the Reclamation Service and dependent 
members of their families and servants accompanying therm. 
and laborers destined for work in that service. 47. 

2. Same.—If railroads accord these reduced rates, they will be 
obliged to grant the same rates to the public in general in 
order to avoid a violation of section 2 of the act of June 
29, 1906 (34 Stat., 584, 587). 7b. 

3. Baltimore and Potomac Railroad Company—Right of Way 
Along Anacostia River, D. C.—The construction by the Bal- 
timore and Potomac Railroad Company, under the acts of 
Congress of February 5, 1867 (14 Stat., 387), and March 
18, 1869 (16 Stat., 1), of what is known as its “ curved ” 
line of road along the northern shore of the Eastern Branch 
of the Potomac River between south IL and south M streets, 
in the District of Columbia, and its open and notorious 
operation of that line ever since its construction prior tu 
1870, with the tacit consent of Congress and of the Execu- 
tive authorities, give to that company the same rights to 
maintain and operate said line which it would have had if 
this route had been specifically designated in the acts which 
authorized the construction of the road within the district. 
577. 

4. Same.—The construction by that company of what is known 
as its “straight’”’ line of road along the northern shore of 
the Eastern Branch of the Potomac River, in the District of 
Columbia, under the acts of February 5, 1867, and March 
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18, 1869; its payment of the sum of $20,000, fixed by the 
Secretary of War under the act of May 14, 1888 (25 Stat., 
138), as the additional expense of construction of the 
bridge across the Eastern Branch of the Potomac River, 
by reason of the change of plans to avoid interfering with 
the operation of its “ straight” line of road; and its use of 
said line ever since its construction, with the knowledge of 
Congress and of the officers having such matters in charge, 
and without objection by either, vested in that company 
the same right to have, maintain, and use its “ straight” 
line of road that it would have had if such right had been 
expressly granted. Jb. 

5. Same—Width of Right of Way.—Since the Maryland charter 
of the railroad company allows a width of 66 feet for the 
right of way, and since the act of Congress of February 5, 
1867, gives the same right and privilege in this respect, and 
since the location and construction of the “curved” and 
“straight”’ lines of road were upon this basis, the right of 
way of the railroad company on each of these two lines is 
66 feet in width; that is, 33 feet on each side of a line mid- 
way between’ the inner rails of each track. Jb. 

6. Same—A Perpetual Easement.—This right and interest of the 
railroad company is a perpetual easement for railroad pur- 
poses, lenving in the United States only the naked fee, with 
a possibility of reverter of the beneficial use. Jb. 

7. Same.—The conveyance of square 1137 and part of square 1117, 
in the city of Washington, District of Columbia, to Sidney 
Bieber, authorized by section 21 of the act of June 30, 1906 
(34 Stat., 787), should be such as to enable the purchaser 
to assert any right which the United States could rightfully 
assert and no other. It can not, however, determine what 
this interest is or fix the respective rights of the purchaser 
and the railroad company. Streets within the lands to be 
sold should be excepted from the conveyance. Jb. 

8. Same—The Easement does not Include Right to Occupy the 
Space Between the “Curved” and “Straight”? Lines of 
Road.—The eusement of the railroad company to have and 
maintain its said ‘“‘curved” and “straight” lines of road 
does not extend to nor include the right to occupy the space 
between these two rights of way with sidetracks, or other- 
wise. I[b. 

9. Same—Such Grants Construed Against Grantee.— Unlike grants 
by private persons, grants of public property or rights are 
construed against the grantee, and pass nothing beyond 
what is granted expressly or by necessary implication. Jb. 
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10. Same—The Question as to Whether the Secretary of War 
Should Withhold the Execution of the Conveyance One of 
Propriety and Expediency.—The inquiry as to whether, ia 
view of the fact that this water front may in future be 
needed by the Government in connection with apy improve 
ment of the Anacostin River, the Secretary of War should 
withhold the execution of the conveyance of the premises 
until the matter can be submitted to Congress for its fur- 
ther consideration, raises 2 question of propriety and ex- 
pediency rather than of luw, upon ‘which the Attorney- 
General can not advise. Jb. 

RANK. See Navy, 8-14, 19, 20, 28, 29, 31, 34, 35. 

RECLAMATION SERVICE. Sec Contracts, 7; EIGHut-Hovr 
LaW, 6-12; RaiLroaps, 1, 2. 

REENLISTMENT. Sve Navy, 1, 2. 

REFUND. Sce INTERNAL REVENUE, 9-18. 

REGISTRATION. See Posta. SERVICE, 16-18. 

RELATIVE RANK. Nee Navy. §, 11-14, 34, 35. 

REMISSION OF FINES. Sce IMMicration, 39. 


RESERVATIONS. 

1. Subig Bay Naval Reservation—Jurisdiction of the Navy De- 
partment.—Section 12 of the act of July 1, 1902 (32 Stat. 
691, 695), which reserved to the United States in the Philip- 
pine Islands “such land or other property as shall be des- 
ignated by the President of the United States for military 
and other reservations,” does not confer upon him tbe 
power to withdraw the reservation completely from the 
local jurisdiction and place it under the jurisdiction of the 
Navy Department, thereby erecting a new and independent 
authority for all purposes of civil government. 91. 

2. Same.—Section 12 simply grants and reserves property: it 
does not confer governmental jurisdiction. Jb. 

3. Forest Reserves—Employment of Geologists by the Geological 
Survey to Examine Mining Claims in.—The Secretary of Ag- 
riculture is not authorized to pay the expenses of geologists 
employed by the Geological Survey of the Department of 
the Interior to examine mining claims in forest reserves 
out of the appropriation * General expenses, Forest Service. 
* * * to protect, administer, improve, and extend tbe 
national forest reserves” (act of June 30, 1906, 34 Stat.. 
683), or the appropriation raised by section 5 of the act 
of February 1, 1905 (33 Stat., 628), for the “ protection. 
administration, improvement, and extension of the Federal 
forest reserves,” where such employment is for the purpose 
of securing the cancellation of those claims and the geolo- 
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gists are to be wholly under the control of and paid by the 
Department of the Interior. 269. 

4. Same.—The Secretary of Agriculture has, however, the right 
to make any investigations necessary or appropriate to the 
proper discharge of his duties “to protect, administer, im- 
prove, and extend the national forest reserves,” and for 
these purposes the ascertainment of the geological condi- 
tions of the soil in certain parts of these reserves may be 
obviously relevant and the employment of the geologists 
above referred to clearly within his authority. J/0. 

5. Same.—Information thus obtained may be placed at the dispo- 
sition of the Department of the Interior and used for any 
purpose appropriate to the duties of that Department. /b. 

6. National Forest BReserve—Charge for Use of Lands or Re- 
sources—Permits.—The Secretary of Agriculture is author- 
ized by the act of February 15, 1901 (31 Stat., 790), to 
make the granting of permits for the use of lands or re- 
sources within the national forest reserves for the pur- 
poses contemplated by that act, which include irrigation, 
mining, and quarrying, etc., dependent upon the payment of 
such charges as he may deem reasonable. 421. 

7. Same — Basis of Charge — Conservation Charge. — Whether 
charges based upon the grounds specifically enumerated by 
the Secretary of Agriculture, to wit, the use of the ground 
and rights of way without regard to their special value for 
the particular purposes contemplated by the permit, and for 
‘“ conservation,” being the special value of the land for the 
particular purpose contemplated in excess of its value for 
general purposes, would or would not be reasonable, is not 
a question which can properly be determined by the Attor- 
ney-General. Jb. 

8. Same.—/ntimated, that the right to use water on the forest 
reserves can be secured only under the provisions of the 
act of June 4, 1897 (30 Stat., 35), and of other legislation 
specifically referring to the reserves, unless such rights ex-_ 
isted before the particular reserve in question was created. 
Ib. 


RETIRED OFFICERS. See Navy, 6, 7; REVENUE-CUTTER SERVICE. 


RETIREMENT. 
Mates, RANK, GRADE, Pay. See Navy, 15-29. 
MEDICAL DIRECTOR, RANK, GRADE. See Navy, 34, 35. 
PASSED ASSISTANT ENGINEERS, ADVANCEMENT, RANK, GRADE. 
See Navy, 30, 31. 
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REVENUE-CUTTER SERVICE. 

1. Appointment of Retired Officer of Revenue-Cutter Service to 
Civil Office Under the Government.—The President has au- 
thority to appoint, without compliance with the civil-service 
rules, a retired officer of the Revenue-Cutter Service whose 
pay amounts to $2,625 per annum, to superintend the con- 
struction of self-righting and self-balancing lifeboats and 
other life-saving apparatus, for such period as his services 
may be required, at a rate of compensation to be fixed by 
the Secretary of the Treasury. 460. 

2. Same.—The civil-service act authorizes the making of special 

* exceptions from the provisions of the rules promulgated 
thereunder, provided the exceptions are set forth in con- 

* nection with the rules and the regulations therefor stated 
in the annual reports of the Civil Service. -Jb. 

8. Same.—Such employment pill not be an appointment to an 
office as contemplated by the act of July 31, 1894 (28 Stat., 
205). Jb. 

REVENUE OFFICERS. 
Duty TO TESTIFY. See INTERNAL REVENUE, 19-21. 


RIGHT OF WAY. Sce Rati.roaps, 3-6. 
RIO GRANDE RIVER. See MEXICAN BouNDAkyY. 


SALARY. ; 
RrEcESS APPOINTEF. See NAVY, ®. 
WITHHOLDING SALARY OF A GOVERNMENT CLERK. See GOVERN- 
MENT EMPLOYFES. 


SALE. 
Or COMMISSARY StTorES. Sec ARMY, 4. 
Or CONDEMNED MEDICAL SUPPLIES. Sce Food AND DRUGS 
ACT, 17-20. 
SARATOGA SPRINGS, N. Y. See Pusiic BUILDINGS, 1, 2. 
SEAL FISHERIES. 
1. Authority of Agents of the Department of Commerce and Labor 
: to Make Arrests.—The agents of the Department of Com- 
merce and Labor have power under section 174 of the act 
of March 3, 1899 (30 Stat., 1280), upon reasonable ground 
for suspecting that a violation of the laws for the protec- 
tion of the Alaska seal fisheries has occurred, to search any 
vessel within the J-mile limit, according to the practice of 
customs officers when acting under section 3059, Revised 
Statutes, and to seize such vessels and any property on 
board. They may also make arrests of persons on board 
such vessels reasonably believed to be guilty of a crime, 
and need not previously obtain a warrant. 243, 
2. Same.—In like manner, arrests and seizures may be made on 
land when probable eause exists to believe a criminal of- 
fense has been committed. Jb. 
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8. Same—Seizure Upon Land or Sea.—Sealskins reasonably be- 
lieved to have been acquired as the fruits of such crime 
may be seized either upon land or at sea within the 3-mile 
limit. Jb. 

4. Protection of Seal Rookeries on Pribilof Islands—Guard Justi- 
fied in Using Force.—The guard maintained by the United 
States on the Pribilof Islands for the purpose of protecting 
the seal rookeries thereon were justified in using all neces- 
sary means at their command in resisting the landing on 
those islands of armed Japanese from armed vessels for 
the purpose of killing seals and of appropriating their skins, 
and in firing upon them after they had refused to surrender 
and attempted to eseape with the skins of the slaughtered 
animals. 587. 

5. Same—United States Justified in Protecting its Property.—The 
United States has the undoubted property rights, as well 
as rights of sovereignty, in the living seals on the Pribilof 
Islands, and is justified, as any other property owner would 
be, in protecting those rights from violent invasion; and if, 
in attempting to violate those rights, the invader meets 
death or injury, there is no greater reason for complaint 
than there would be for a burglar, discovered in rifling the 
premises he had feloniously entered, to complain if he were 
shot by the owner. I/b. 

6. Same—Analogy to a Felony at Common Law.—lIt is not less 
clearly unlawful by the law of nations for a band of for- 
eigners, more or less fully armed, to invade the territory 
of a sovereign power with the deliberate purpose to violate 
its laws and misappropriate its property, than it is a 
felony by the common law for one to break by night into 
the dwelling of another with felonious intent. Jb. 

7. Same—Japanese not Entitled Under the Treaty of 1894 to 
Greater Immunity than our own Citizens.—Article 1 of the 
Treaty of November 22, 1894 (29 Stat., 848), with Japan 
can not be construed as giving to the Japanese greater 
privileges than are conferred upon our own citizens, or as 
depriving either American citizens, or the Government in 
its corporate capacity, of the natural and universal right 
of self-defense for person or property, and of resisting by 
force a lawless force of Iawbreakers merely because the 
latter happen to be Japanese. Th. 


SEAMEN. Sce VESSELS, 12, 13. 
SECRETARY OF AGRICULTURE. Sce Reservations, 3, 4, 6, 7. 


SECRETARY OF COMMERCE AND LABOR. Sce Imicration, 
30, 39. 


SECRETARY OF THE INTERIOR. Nee INpb1ans, 1, 4, 28, 29, 31. 
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SECRETARY OF THE TREASURY. Ser INvIANs, 21, 30; IN- 
TERNAL REVENUE, 20. 


SECRETARY OF WAR. See Army, 1, 3. 

SEDITIOUS PUBLICATIONS. See Postau. Service, 1-6. 
SEMINOLE INDIANS. Sce INpIans, 24-30. 
SENATORS. Sce Conarsss, 6. 


SHIPPING. 

1. Areas of Forbidden Anchorage—<Authority to Establish.—There 
is no general authority under existing law conferred on any 
Executive Department to establish areas of “ forbidden 
anchorage “ In the harbors of the United States. 258. 

2. Same—No Authority to Make Regulations Under Act of July 7, 

* 1898.—A criminal statute (act of July 7, 1898, 30 Stat., 
717), whieh punishes willful or malicious injury to the 
harbor-defense system of the United States and intentional 
Violation of any regulation of the War Department respect- 
ing the same, can not be taken as a grant of power to make 
regulations on the subject in question, however important 
and desirable such regulations may be. Jb. 

3. Same—Legislation by Congress Needed.—The Attorney-Gen- 
eral concurs in the view that general legislation by Con- 
gress is necessary for the protection of submarine cables 
connecting the several military stations In the various forti- 
fied harbors of the United States. Jb. 

4. Tonnage Tax—Coal for Navy—tTransportation in Foreign Ves- 
sel.— The British steamship Ferndene, which transported 
coal belonging to the United States, designed for the Navy, 
from Newport News to San Francisco, and had no other 
cargo, Was not a vessel having on board goods, wares, and 
merchandise within the meaning of section 4219, Revised 
Statutes, as amended by the acts of February 27, 1877 (19 
Stat., 250), and June 26, 1884 (23 Stat., 57), imposing a 
tax of 50 cents per ton “upon every vessel not of the United 
States which shall be entered in one district from another 
district having on board goods, wares, and merchandise to 
be delivered in another district.” 426. 

5. Same.—If the Ferndene carried any other goods, wares, or 
merchandise, not the property of the Government, that por- 
tion of her cargo would be liable to forfeiture under the act 
of February 17, 1898 (30 Stat., 248). 7b. 

LIABILITY OF STEAMSHIP COMPANIES FOR TRANSPORTATION AND 
EXPENSES INCIDENT TO DEPORTATION OF ALIENS, INCLUDING 
ATTENDANTS. Sce IMMIGRATION, 30-38, 


SLIP LAWS. See PUBLIC PRINTING, 1-3. 
SMITHSONIAN INSTITUTION. Sce Executive DEPARTMENTS, 3. 
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SOLDIERS’ HOME. 

Insane Inmate—Maintenance in Government Hospital for the 
Insane—Pension.— Where an inmate of the National Sol- 
diers’ Home becomes insane and is transferred to the Gov- 
ernment Hospital for the Insane, the pension received by 
such Inmate is to be devoted to his maintenance and treat- 
ment at the hospital; and the excess cost of such mainte- 
nance and treatment over the amount of his pension is to be 
paid from funds appropriated for such hospital. 512. 

APPOINTMENT OF A SENATOR OR CONGRESSMAN AS A MEMBER OF 
THE BOARD OF MANAGERS... See CONGRESS, 6-9. 

SOVEREIGNTY. See Panama, 11, 12. | 
STAMP TAXES. Sec INTERNAL REVENUE, 17. 
STATE IMMIGRATION. Sce IMMIGRATION, 2-29. 


STATUTORY CONSTRUCTION. 

1. Reasonable Construction.— Laws should be given a reasonable 
construction and application to further the object of the 
lawmaker. 12. 

2. Burdensome Requirements which may be Performed in Several 
Ways.— When the luw imposes a burdensome requirement | 
upon an individual to do some act which can be reason- 
ubly well done in several ways, and does not expressly or 
impliedly require it to be done in any particular way, it 
can be satisfied by doing the act in the way least expen- 
sive or troublesome to the individual. 381. 

3. Grave Public Injury or Inconvenience.—There is a presump- 
tion against a construction of a statute which would cause 
grave public injury or even inconvenience (187 U. 8., 118, 
124). 449. 

4. Great Inconvenience, Inequality, or Injustice.—It is a familiar 
rule of construction that where a particular construction of 
a statute will occasion great inconvenience or produce in- 
equality and injustice, that view is to be avoided, if another 
and more reasonable interpretation is present in the stat- 
ute. 605. 

5. Statute which Interferes with the Carrying out of a Subse- 
quent Statute.—Where the meaning of a statute is fairly 
plain. the fact that it interferes with the carrying out of 
the terms of a subsequent statute in a manner probably not 
contemplated by Congress can not be considered. In such 
cases the legislative intent, even if it were susceptible of 
legal ascertainment, is of little effect except as it is ex- 
pressed in legislative enactments, and when so expressed 
the legal meaning of what is said must be taken to express 
the legisiative intent, whenever that intent is material. 
537, 
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STATUTORY CONSTRUCTION—Continued. 

6. In the absence of an express repeal of an earlier statute by a 
later one covering the same subject, effect should be given 
to both unless there is a positive repugnance between them, 
in whole or in part, in which case the earlier statute is 
repealed by implication to the extent of such repugnancy, 
or unless the provisions of the latter statute cover the 
whole subject of the earlier law and are plainly intended 
as a substitute therefor, fn which case there is likewise a 
repeal of the earlier statute by implication. 166. 

7. The language of a later statute will be harmonized, if possible, 
with that of an earlier, and will be held to have modified 
the earlier only in so far as they are plainly in conflict; 
but if there is an evident conflict between the terms of the 
two enactments those of the latter must prevail. 476. 

8. Similar Term used in an Appropriation Act as Employed in 
the Civil-Service Act.— Where Congress in an appropriation 
act makes use of the very term employed in the civil-service 
uct in describing appointments to be made in accordance 
with its provisions, it is manifest that there was no inten- 
tion to waive the requirements of the civil-service law. 
502. 

9. Construction Placed upon an Act by the Department Charged 
with its Execution.When the meaning of a statute is 
doubtful, great weight should be given to the construction 
placed upon it by the Department charged with its execu- 
tion, and where such construction has been uniform and 
long continued it should not be disregarded without the 
most cogent reasons, and still greater weight should be 
given where the statute has been subsequently reenacted 
by Congress. 311. 

10. Departmental Construction.—Where the meaning of a statute 
Is doubtful or ambiguous, the practical construction placed 
upon it by the Department of the Government charged with 
its administration, if contemporaneous, uniform, and long 
continued, although not deemed controlling on the courts, 
will ordinarily be followed. 390. 

11. Same.—Departmental construction is, however, without weight 
where the statute is clear and explicit and free from am- 
biguity or doubt. Jb. 

12. Argument in favor of a particular construction of a statute 
because other statutory provisions have that meaning, 
though permissible, is not of great force. 304. 

13. A prohibition in a statute of general application does not 
extend to, or affect, the sovereign, unless its language re- 
quires that such a meaning shall be given to it. The sover- 
eign authority of the country {s not bound by the words of 
a statute unless named therein. (20 Wall., 251.) 415. 
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STATUTORY CONSTRUCTION —Continued. 

14. Debates in Congress—Scope of a Statute.—<Although debates in 
Congress are not appropriate sources of information from 
which to discover the meaning of an act of Congress, yet 
the Supreme Court has, on oceasion, exumined the reports 
of committees of either House with a view to determlning 
the scope of statutes passed on the strength of such reports. 
(United States v. Binns, 194 U. S., 486, 495.) 254. 

For STATUTES INTERPRETED sec TABLES OF ACTS OF CONGRESS, 
AND SECTIONS OF THE REVISED STATUTES, CITED OR RE- 
FERRED TO, sce pp. V-XI1; also Hawall, 1. 
STEAMSHIP COMPANIES. Sce IMMIGRATION, 31, 32, 36, 37. 
STEAMBOAT-INSPECTION SERVICE. 

1. Number of Passengers Allowed on Steamboats.—The duty of 
enforcing the law Himiting the number of passengers a 
steamer may carry rests equally on officers of the customs 
and on steamboat inspectors under section 4496, Revised 
Statutes; and the Secretary of Commerce and Labor, the 
Steamboat-Inspection Service having been transferred from 
the Treasury Department to his Department, has the au- 
thority to appoint additional inspectors at certain ports 
and to assign them to the duty in question, but he is not 
authorized to assume entire control of the enforcement of 
this provision of the law. 272. 

2. Same.—The “inspectors aforesaid,” referred to in section 30 
of the act of February 28, 1871 (16 Stat., 440), from which 
section 4496, Revised Statutes, is taken, were local inspect- 
ors of steam vessels, and therefore the words “all inspect- 
ors,” in section 4496, refer to such inspectors, being the 
only ones included in Title LIT of the Revised Statutes, and 
not to inspectors of customs. /b. 

STRAIGHT WHISKY. Sec Pure-Foop Law, 16. 

SUBIG BAY NAVAL RESERVATION. Sce ReseRvaTions, 1, 2. 
SUBMARINE AND SUBSURFACE BOATS. See Navy, 36-40. 
SUBSTITUTE BONDS. Sce Bonps, 1], 2. 

SUNDAYS. Sec Postat SERVICE, 12. 

SURETY. Sce Bonps, 1. 

SUBRETY COMPANIES. Scc Bonps, 4, 5. 

SURGEON-GENERAL OF THE ARMY. See Conrracts, 1. 


SURVEYORS OF CUSTOMS. Ncer DISBURSEMENT oF PUBLIC, 
MONEYS. 


TEA-INSPECTION ACT. Sce Foop snp Drucs Act, 1-5. 
TESTIMONY. See INTERNAL REVENUE, 19-21. 
TITLE. Scc Nava HOSPITAL ar YOKONAMA, 
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TONNAGE TAX. See Supping, 4, 5. 
TRANSFER. See EXEcuTIVE DEPARTMENTS, 9-13, 
TRANSPORTATION. Scc VESSELS, 1-9. 
TREASURY DEPARTMENT. 


1. 


Comptroller of the Treasury—Payments out of the Treasury.— 
The relative jurisdictions of the Comptroller of the Treasury 
and of the Attorney-General over questions involving the 
payment of money out of the Treasury, reviewed, and opin- 
ion of December 22, 1904 (25 Op., 301), approved and fol- 
lowed. 81. 


. Same.—Generally speaking, the decision of the Comptroller of 


the Treasury is conclusive in cases involving the application 
of an appropriation and the expenditure of public moneys, 
and governs the auditing officers and himself {n passing 
accounts under section 8 of the act of July 31, 1894 (28 
Stat., 208). 609. 


. When, however, the disbursement is a question of general and 


great importance, and especially when the Comptroller, in 
advance of a decision by himself, requests that the matter 
be referred to the Attorney-General for opinion and states 
that he will be guided by such opinion, the question may 
properly be answered by the Attorney-General. Jb. 

Rules stated in former opinions adhered to. 7/0. 

Second Comptroller of the Currency—Office can not be Filled 
by the Secretary of the Treasury.—The Secretary of the 
Treasury has no power, under section 169, Revised Statutes, 
to appoint a person to fill the office of Second Deputy 
Comptroller of the Currency created by the act of May 
22, 1908 (35 Stat., 203). no such authority being expressly 
yranted in the act creating that office. 627. 


. Same—Power in Absence of Comptroller and First Deputy 


Comptroller.—The Second Deputy ‘Comptroller will have 
power to perform all the duties of the Comptroller and 
First Deputy Comptroller of the Currency in the absence or 
disability of those officers. /0. 


. Same—Bond may be Required.—The Secretary of the Treas- 


ury, upon the request of the Comptroller of the Curreney 
and with the approval of the President, may require the 
Second Deputy Comptroller to execute a voluntary bond in 
such penalty as may to him seem adequate to protect the 
public interests. Jb. 

COMPROMISE. Scc. OLEOMARGARINE LAW. 

DEPOSIT OF EASTERN CHEROKEE FuND. See INDIANS, 82. 

STATEMENT TO SECRETARY OF THE TREASURY OF SALES OF CoM- 
MISSARY STORES. Scc ARMY, 4. 
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UNITED STATES. See MExiIcan Bounpary, 4. 
PROTECTION OF SEALS. See SEAL FISHERIES, 4, 5. 
RIGHT TO DISPOSE OF WYANDOTTE INDIAN CEMETERY AT KAN- 
SAS CITY, Kans. See INDIANS, 34. 
DESTRUCTION OF OYSTER BEDS IN NAVIGABLE WATERS, See 
NAVIGABLE WATERS, 1. 
VESSELS. 

1. Transportation of Coal for Navy in Foreign Vessels.—Coa! for 
the use of the Navy may, under existing law, be trans- 
ported by sea from ports on the Atlantic to ports on the 
Pacific coast of the United States in vessels of foreign reg- 
istry where sufficient American vessels for that purpose can 
not be had, or where the charges made by such vessels are 
excessive and unreasonable. 415. 

2. Same.—The forfeiture of such coal would merely vest the title 
thereto in the United States, and the Government would 
thereby merely acquire title to something which it already 
owned. Jb. 

8. Same.—The act of April 28, 1904 (33 Stat., 518), which pro- 
vides that the War and Navy Departments shall in general 
employ vessels of the United States for the transportation 
of coal and other supplies purchased for the use of the 
Arny or Navy, provided the rates charged are not excessive 
or unreasonable, contemplates the possibility that it may 
be impossible to comply with its terms without exposing 
the Government to exorbitant and unreasonable expense. 
Ib. 

4. Same.— This statute does not expressly cover the contingency 
that there might be no American vessels obtainable at any 
cost, but in such a case the rule of a reasonable construc- 
tion of all legislative acts applies, and there would be the 
saine right to employ other means of transportation as is 
expressly granted where American vessels can be procured, 
but only at excessive cost to the Government. Jb. 

5. Same—When Freight Rates Charged by American Vessels are 
Excessive, Open Competition Lawful.—Whenever the Presi- 
dent shall determine, us provided by the act of 1904, that 
the rates of freight charged by American vessels for the 
transportation of coal or other supplies purchased for the 
use of the Navy are excessive or unreasonable, the Navy 
Department is authorized to procure such transportation 
through free competition. open to both American and for- 
eign shipowners. /b. 

6. Same.—tThe preference granted by this act is to be construed 
as a privilege to be claimed by Americah shipowners, which 
provision is fuoperative if not claimed under the conditions 
prescribed by the law itself. Jb. 
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VESSELS—Continued. 

7. Same.—Section 4347, Revised Statutes, and the act of February 
17, 1898 (30 Stat., 248), which prohibit the transportation 
of merchandise from one domestic port to another in ves 
sels owned by foreigners, “under penalty or forfeiture 
thereof,” do not apply to property owned by the Gvuvern- 
ment. Jb. 

8. Coal for Navy—tTransportation in Foreign Vessels—Tonnage 
Tax.—The British steamship Ferndene, which transperted 
coal belonging to the United States, designed for the Navy, 
from Newport News to San Francisco, and had no other 
cargo, was not a vessel having on board goods, wares, and 
merchandise within the meaning of section 4219, Revised 
Statutes, as amended by the acts of February 27, 1S77 119 
Stat., 250), and June 26, 1884 (23 Stat., 57), imposing a 
tax of 50 cents per ton * upon every vessel not of the United 
States which shall be entered in one district from another 
district having on board goods, wares, and merchandise to 
be delivered In another district.” 427. 

8. Same.—If the “ Ferndene”’ carried any other goods, wares, or 
merchandise not the property of the Government, that por- 
tion of her cargo would be liable to forfeiture under the act 
of February 17, 1898 (30 Stat., 248). J0. 

10. Drawback—Coal Used on American Vessels.—Continuous cus- 
toms custody is not essential to the allowance of drawback. 
under paragraph 415 of the tariff act of July 24, 1897 (30 
Stat., 190), on coal imported into the United States and 
afterwards used for fuel on board of vessels registered 
under the laws of the United States, propelled by steam, and 
engaged in trade with foreign countries. 531. 

11. Same.—Sections 2977, 2978, and 3025, Revised Statutes, relate 
exclusively to drawback or return of duties on exported 
merchandise, and have no application to the allowance of 
drawback on fuel coal under paragraph 415 of the tariff act 
of 1897. Ib. 

12. Transportation Furnished Destitute Crew of an American Fish- 
ing Vessel.—The crew of an American fishing vessel are 
seamen within the meaning of section 4577, Revised Stuat- 
utes, and the cost of transportation to the United States of 
the destitute crew of such a vessel, furnished by a United 
States consul, is a proper charge against the appropriation 
for the ‘relief and protection of American seamen in for- 
elgn countries.” 631, 

13. Same—Right of Recovery Therefor.— Where the destitution of 
the crew has resulted from the vessel] owner’s fault or mis- 
conduct, and that fact has been established, there would 
seein to be a right of recovery in the United States upon 
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VESSELS—Continued. 
general principles of law for the cost of subsistence and 
transportation furnished under the statute. Jb. 

14. Same.—The question whether a suit by the Government to en- 
force recovery from the vessel owners of the expense thus 
expended would be successful, is speculative and hypothet- 
ical and beyond the power and functions of the Attorney- 
General under the statutes to answer. ‘The question of the 
actual Ilability of the vessel owners is judicial in its nature 
and must be determined by the courts. JD. 


WAR DEPARTMENT. 
The Bureau of Insular Affairs is an integral part of the War 
Department. 209. 
QUARTERMASTER'S SUPPLIES. See E1GHT-Hovur Law, 5. 


WATCHMEN. Sce Ercut-Hour Law, 17-19. 

WEIGHING OF THE MAILS. Sce Postat Service, 7-12. 
WHISKY. Sce Purer-Foop Law. . 
WITHHOLDING SALARY. Sce GoveRNMENT EMPLOYEES, 


WORDS AND PHRASES. 

1. “Alcohol.”—The term “aleohol” should be applied. to the dis- 
tillate heretofore known as “pure, neutral, or qplogne 
spirits.” 541. 

2. “Any Boat that does not in such Test Prove to be.”—The words 
“any boat that does not in snch test prove to be” equal to 
the best boat now owned by the United States, in the act 
of March 2, 1907 (34 Stat., 1204), must be understood as 
meaning “any boat that is not shown by the result of such 
tests likely to be.” 321. 

3. “ Blend,” “ Blended.”—In what may be term a “blend” of, or 
“ blended,” wines or whiskies, the two articles mixed must 
be capable of accurate and sufficient description by a single 
generic term; they must be substances known by the same 
name and sufficiently distinctive to afford reasonable warn- 
ing to purchasers. 216. 

4. “ Blend.”—The evident intent of the statute was to confine the 
use of the word “blend” to one kind of mixture and to 
forbid its use for another; and since such mixture must be 
either composed of two different kinds of whisky, or of 
whisky with one other substance generally mixed with it, 
namely, ethyl alcohol, it is clear that Congress intended to 
deny the designation *“ blend” to a mixture of whisky snd 
ethyl! alcohol. 262. 

5. “ Blend.” See also ‘‘ Compounp.” 

“Blended Whisky.”—A combination of whisky with ethyl al- 
cohol, supposing, of course, that there is enough whisky in 


a 
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WORDS AND PHRASES—Continued. 


7. 


10. 


11. 


12. 


it to make it a real compound and not a mere semblance of 
one, may be fairly called “ whisky,” provided the name is 
accompanied by the word “compound ” or ‘** compounded,” 
and a statement of the presence of another spirit is included 
in substance in the title; it can not, however, properly be 
styled “blended whisky.” 217, . 

“Blend of Whisky,” ‘ Blended Whisky,” or “ Blended Whis- 
kies.”—A mixture of two or more different whiskies, as thus 
defined, whether their differences arise from the character 
of the substances from which they are distilled or from the 
method of distillation used, or even from their several ages 
and the environment in which they are kept subsequently to 
distiNation. would be appropriately termed a “blend of 
whisky,” or “ blended whisky,” or ‘** blended whiskies,” any 
one of which would be correct, provided each article enter- 
ing into the combination, standing ulone, could be properly 
designated as * whisky.” 216. 





. “Commencement in Good Faith.”—-By the expression ‘ com- 


mencement in good faith,” as found in the act of March 3. 
1905 (33 Stat., 1266), providing for the construction of the 
Diamond Shoal Light-House, the beginning of a continuous 
operation of construction was intended, rather than the 
making of a first move followed by an immediate cessation 
of work and with no apparent readiness to proceed further. 
337. 


. “ Compound.”—The words “ compound” or “ blend” are sub- 


stantially synonymous, in ordinary speech, when applied to 
nixtures or liquids; but the pure-food law establishes a dis- 
tinction of its own between them, based upon the character 
of the ingredients entering into the mixture. 216. 

“ Compound.’”—<A mixture of whisky with neutral spirit must 
be deemed a “ compound” and not a ‘ blend,” although the 
splrit may be a distillate from-the same substance used to 
furnish the whisky. 216. 

“Compound ” or ‘‘ Compounded.”—<A mixture of a spirit prop- 
erly designated “ whisky " with another spirit which, stand- 
ing alone, could not be properly designated as “ whisky.” 
such as ethyl aleohol, must be labeled or branded as a 
“compound” or as ‘ compounded.” 216. 

“Compound” or ‘“ Compounded.”— When the words ‘ com- 
pound ” or * compounded ” are used fin the pure-food act, it 
is ordinarily necessary that two substances at least should 
be mentioned as entering into the combination described, as, 
for instance, “sherry compounded with port” or “ port 
compounded with sherry” or “compounded port = and 


-~ 


sherry.” 217, 
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WORDS AND PHRASES— Continued. 

13. “ Construction.’—The term “ construction,” as used ,in the act 
of March 38, 1905 (33 Stat., 1266), providing for the con- 
struction of the Diamond Shoal Light-House, means an 
actual putting together of the parts of the light-house in 
their proper place and order, with regard to each other, if 
not necessarily upon the site to be occupied. 337. 

14. ‘“ Departments.”—The terms ‘“ Departments,” or ° E.recutire 
Departments,” as used in acts of Congress and in the Re- 
vised Statutes, invariably apply to one or more of the sev- 
eral Executive Departments mentioned in section 158, Re- 
vised Statutes, or included within the terms of that section 
by subsequent enactments, unless a different meaning is 
clearly indicated by the context. 209. 

15. “ Department.”—The term “ Department,” as used in laws re- 
lating to the civil service, is distinguished from “ Office.” 
* bureau,” and “branch;” and subordinates of the several 
Executive Departments are distinguished from employers 
of the last-mentioned governmental agencies. Jb. 

16. “ Documents or Reports.”—The phrase * documents or reports,” 
as used in the resolution of March 30, 1906 (34 Stat., 825), 
prescribing the appropriation or allotment out of which the 
cost of printing and binding of documents or reports ema 
nating from the Executive Departments, bureaus, and inde- 
pendent offices of the Government shall be paid, is re- 
stricted to “ Executive documents and reports,” und does 
not embrace the printed laws authorized by section o68 of 
the act of January 12, 1895, 514. 

17. “ Equal.’—The word “ equal,’ in the provision of the act of 
Mareh 2, 1907 (34 Stat., 1204), for the construction or pur- 
chase of subsurface or submarine boats, must be under- 
stood as meaning “at least equal” or “not inferior 2’ and 
the words “in value for naval purposes,” or equivalent 
language, must be read into the passage after the word 
“equal” 321. 

18. “ Ethyl Alcohol.”—If ethyl] alcohol, either pure or mixed with 
distilled water, were given, by the addition of harmless col- 
oring and flavoring substances, the appearance and flavor 
of whisky, no other name could be found for the product, 
in conformity with the pure-food Jaw, than “ Imitation 
whisky >” but it is questionable whether such mixture ought 
to be labeled “ Whisky “ at all, 216. 

19. Ethyl! alcohol can not, for the purposes of the pure-food Inw, 
be considered to be a “like substance” to whisky. 262. 

20. ‘Executive Departments.” Scc also * DEPARTMENTS.” 
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WORDS AND PHRASES—Continued. 


21. 


22. 
23. 


24. 


25. 


26. 


28. 


‘Expenses Incident to such Service.”—-The “ expense incident 
to such service,” referred to in section 21 of the act of 
February 20, 1907 (34 Stat., 904), providing for the pay- 
ment of the expenses of attendants required to accompany 
infirm aliens who are deported from the United States, is 
all the expense directly and incidentally caused by the fact 
that such service has been required. This includes the re- 
turn trip of the attendant and also his compensation. The 
expression “all the expenses incident to the employment 
und detail of attendants,” comes under the same head. 381. 

‘““Export.’”’ See ° IMPort.” 

‘ Field Force.’—The “field force” of an Executive Depart- 
ment—that is, its classified employees under its immediate 
control, as inspectors, examiners, and agents, though em- 
ployed usually or invariably away from the seat of govern- 
meut—are governed by the above-mentioned statutory pro- 

_ Vision with regard to transfers, 209. 

* Import.”—<Although most of the definitions of the words 
“import and “export” refer to the taking of goods from 
one country to another, they being ordinarily the only 
cases In which Import or export duties are imposed, these 
words may be also used in reference to the taking of goods 
from one part of a country to another or from one State 
to another. 355. 

‘Imported.”—The word ‘ imported,” as used in section 30 of 
the tariff act of July 24, 1897 (30 Stat., 211), does not nec- 
essarily imply that the materials in which drawback is to 
be allowed must have come from a foreign country in a 
technical sense. 356. 

‘Inspectors Aforesaid.”—The “inspectors aforesaid,” referred 
to in section 30 of the act of February 28, 1871 (16 Stat.. 
440), from which section 4496, Revised Statutes, fs taken, 
were local inspectors of steam vessels, and therefore the 
words “all inspectors,” in section 4496, refer to such in- 
sprectors, being the only ones included in Title LIT of the 
Revised Statutes, and not to inspectors of customs. 273. 


. ‘Lineal Rank being Considered.”—The expression ‘“ lineal 


rank being considered,” in section 1466 Revised Statutes. 
means simply that it is not necessary to specify and fix 
relative staff rank, since staff officers in both services pos- 
sess assimilated lineal rank. 16, 

‘May Happen.”—-The words “may happen,” in Article IT, see- 
tion 2, clause 3, of the Constitution, mean “may happen to 
exist.” Therefore the President bas power whenever and 
however a vacaney first occurred, whether by death, resiz- 
nation, ete, or by the creation of a new office by act of Con- 


Index—Digest. 723 
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29. 


30. 


31. 


32. 


33. 
34. 


35. 


36. 


gress, which is an ‘original vacancy,” to fill the place dur- 
ing the recess of the Senate by a temporary appointment 
under a commission which shall expire at the end of the 
next session of the Senate. 234. 

‘“‘National Guard.’’—The terms ‘“ National Guard” or “ Or- 
ganized Milltia,” as used in the act of March 2, 1907 (34 
Stat., 1175), embrace the whole of the militia organized 
under the laws of the States or Territories, whether in- 
tended for land or naval service, and are not restricted to 
such portions thereof as ure intended for land service only. 
303. 

‘‘ Neutral Spirit.”—A neutral spirit is not a like substance to 
whisky. 216. 

‘‘Neutral Spirit.”—lFor the purposes of the pure-food law, 
neutral spirit, or ethy] alcobol, if absolutely pure, would be 
not only like. but identical, whether it were derived from 
fruit, from cereals, from sugar cane, or from any other of 
the many substances which can furnish alcohol. 216. 

‘‘ Official Mail Matter.”—The words “ official mail matter,” con- 
tained in paragraph + of the act of July 2, 1886 (24 Stat., 
122), which extends the provisions of section 3 of the act 
of July 5, 1884 (23 Stat., 158), relating to the free registra- 
tion of official mail to pension agents, means all matter 
passing through the mails of an official as distinguished 
from a personal or private character. 101. 

“Organized Militia.” See ‘ NATIONAL GUARD,” 

‘“* Person.”’—The word “person” in section 4 of the act of 
March 3, 1903 (382 Stat., 1214), providing that it shall be 
unlawful for “any person” to prepay the passage of an 
alien induced to migrate by any offer, solicitation, promise, 
or agreement to perform labor, does not include a State, but 
it does include an officer of a State professing to act under 
its authority. 199. 

“Promise of Employment.”—The words * promise of employ- 
ment,’ in section 6 of the act of March 3, 1908 (82 Stat., 
1215), are used in a broad sense, meaning not merely an 
offer of employment which, by acceptance, would create a 
contract enforceable against some definite person or per- 
sons, but any form of words which might be reasonably 
understood as holding out to a possible immigrant the pros- 
pect of assured employment. 200. 

“Public Works.”—Suggested, that the words * public works ”’ 
cap not be restricted to the conception of fixed things, such 
as land and structures thereon. The expression is used in 
river and harbor acts which provide for repairs to break- 
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witers and for improving rivers according to projects sub- 
mitted, including, probably, dredging and deepening of chan- 
nels, the interest of the United States therein being akin 
in permanence and completeness to title to real estate and 
ownership of fixed structures, 30, 


.* Public Work ’—‘ Public Works.’”—Suggestced, also, that 


there is a difference between “ public work” and * public 
works,” the former being the broader term and. including 
the progress or activity, and the latter the product or com- 
pleted thing. Jb. 


28. ** Securities.”—Dostage stamps are not “securities” of the 
g | 


United States within the meaning of the proviso in the act 
of March 2, ISS!) (25 Stat.. 980, 945), which requires thi! 
the name of each person whose portrait shall be placed 
upon any of the plates for bonds, securities, notes, and sil- 
ver certificates of the United States shall be inscribed below 
such portrait. 231. 


39. “Sovereign Rights.”—The words “sovereign rights,” “within 


the Zone.” in Article HIT of the treaty of November 18, 1903. 
with Panama (33 Stat... 2234), mean, among other things. 
the right to the allegiance of the Zone’s people. 376. 


40. ‘Spirits.’ See“ SPirRiTs, AS THE CASE MAY BE.” 
41. “Spirits, as the Case may be.”—The words “spirits, as the 


cause thay be.” used in section 32ST, Revised Statutes, are 
used in conformity with the definition of the word “ spirits ” 
as given by Webster, viz: “ Rum, whisky, brandy, gin, and 
other distilled liquors having mueh alcohol, fu distinetion 
from wines and malt liquors.” These words mean such 
distilled liquor included within the definition of spirits ‘as 
may be appropriate in the particular case,” that is to say. 
“rum” or “whisky.” “brandy” or “° gin,” or whatever 
other name of a distilled spirit may be suitable. 475. 


42. “Spirits, as the Case may be.’—The term “spirits, as the 


case miiy be,” used in section $287, Revised Statutes, ay- 
plies to those products of distillation in which, by reason 
of the original material used and the methods of distilla- 
tion employed, certain characteristic congeneric products 
have been retained which differentiate them into certain 
forms of potable spirits, such as whisky, brandy, and rum. 
o41. 


43. '*State.’-—The word “ State,” as used in section 355, Revised 


Statutes, regarding the acquisition of land for the erection 
thereon of any armory, arsenal, ete... or any other public 
building of any Kird whatsoever. signitles a State of the 
Union. 12. 
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44. * Until he has Accounted for and Paid into the Treasury," 
ete.—The expression “ until he has accounted for and paid 
into the Treasury all sums for which he may be Hable.” 
found in section 1766, does not refer to mere indebtedness, 
but clearly applies fo one who has received Government 
moneys to be disbursed or covered into the Treasury. 17. 

45. Whisky is a natural spirit having certain “ congeneric sub- 
stances which give character to the distillate. 216. 

46. ‘“Whisky.”—The proper definition of the word “ whisky,” for 
the purpose of the pure-food act, is a question of law. and 
the term is to be given its ordinary significance as a word 
of everyday speech, and should not be understood in any 
commercial or scientific sense, 263. 

47. *‘ Within the Zone.”” See SOVEREIGN RIGHTS. 


WYANDOTTE INDIAN CEMETERY. KANSAS CITY, KANS. 
Sec INDIANS, 34, 35. 


YOKOHAMA. Sec NAVAL HOSPITAL AT YOKOHAMA. 
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